Google 


This  is  a  digital  copy  of  a  book  lhal  w;ls  preserved  for  general  ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  pari  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  thai  was  never  subject 

to  copy  right  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  dillicull  lo  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  lo  a  library  and  linally  lo  you. 

Usage  guidelines 

Google  is  proud  lo  partner  with  libraries  lo  digili/e  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  lo  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  panics,  including  placing  Icchnical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  n  on -commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  thai  you  use  these  files  for 
personal,  non -commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  lo  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  lile  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use.  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  slill  in  copyright  varies  from  country  lo  country,  and  we  can'l  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  lexl  of  1 1  us  book  on  I  lie  web 
al|_-.:. :.-.-::  /  /  books  .  qooqle  .  com/| 


THE 


LAW  REPORTS 


€quitg  Cases 


BEFORE 


THE  MASTER  OF  THE  ROLLS 


AND  THE 


VICE-CHANCELLORS 


Edited  by  G.  W.  HEMMING,  Baiiristee-at-Law. 


VOL.   VII. 

1868-9.— XXXII  VIOTOBLB. 


LONDON: 

PRINTED  FOR  THE  COUNCIL  OF  LAW  REPORTING 
BY  WILLIAM  CLOWES  AND  SONS, 

DCKB  Bam,  BTAJOTORD  BTBOX;  AM)  14  OHABttO  CBO0B. 

PUBLISHING  OFFICE,  51  CAREY  STREET,  LINCOLN'S  INN,  W.Cl 

1869. 


LIBRARY  OF  THE 
fflJND  STANFORD  JR.  UN 


c  - 


1 1 


}t 


t»  - 


NAMES  OP  .REPORTERS. 


LORD    CHANCELLOR  and 
LORDS  JUSTICES     . 


Chables  Mabett, 

H.  Cadman  Jones,     V  BarvisUrs-at-Law. 

Mabtin  Ware, 


MASTER  OP  THE  ROLLS  .  - 


J.  H.  FOBDHAM, 
E.  WlNOFIELD, 

James  Stiblino 


Barrider8-at-Law. 


V.-O.  STUART. 


J.  W.  De  Longue- 

VILLE  GlFFABD, 

T.  F.  Mokse, 


Barristers-at-Law. 

4 


V.-C.  MAIilNS . 


T.  W.  GUNNING, 
J .  J  •  OMALEj 


Barristen+t-Law. 


V.-C.  GIFFARD 
V.-C.  JAMES    . 


J.  B.  Davidson, 
F.  G.  A  Williams, 


Bcurruters-at-Law. 


Lord  Cairns, 
Lord  Hatherley, 


Lord  Chancellors. 


Lord  Romilly,  Master  of  the  Rolls. 


Sir  William  Page  Wood, 


i 


Sir  George  Markham  Giffard,    ) 


Sir  John  Stuart, 

Sir  Richard  Malins, 

Sir  George  Markham  Giffard, 

Sir  William  Milbourne  James, 


Vice-  Chancellors. 


Sir  John  Burgess  Karslake, 
Sir  Robert  Porrett  Collier, 


Attorneys-  General. 


Sir  Richard  Baggallay, 
Sir  John  Duke  Coleridge, 


Solicitors'  GeneraL 


ERRATA. 


[Toe  dgn  —  prefixed  to  the  number  Indicating  the  Une,  slffnUles  that  It  Is  reckoned  from  the 
bottom  of  Om  page.] 


POfft                             /.«'*>« 

For 

Bead 

•23                              —  & 

Answer 

EtMctk*. 

027    foot-note  (5) 

lH.fcM.  1,67 

1  H.  k  It.  167 

A    TABLE 


NAMES   OF  THE  CASES   REPORTED 


IN  THIS  VOLUME. 


TAOM 

A. 

Abell,  Marriott  v.    -  -    478 

Addison,  Cook  v.      -        -        -    466 
Agra  and  Masterman's  Bank,  Jn 

re.  Canaan's  Claim  -  -  102 
Alabaster's  Case.    In  re  Oriental 

Commercial  Bank  -  -  273 
Armstrong  vm  Armstrong  -  -  518 
Ashbee,  Morris  v.  -  -  -  84 
Asiatic  Banking  Corporation,  Jn 

re.  Boyal  Bank  of  India's  Case      91 
Attorney-General  v.  Earl  of  Lons- 
dale -  -    377 
Atwell,  Beese  Kiver  Silver  Min- 
ing Company  v.    -        -        -    347 


B. 


Barlow,  Slade  v.  296 

Barnes,  Nanson  r.    -        -        -  250 
Baron  de  Seville's  Case.     Jn  re 

South  of  France  Company  -  11 
Beasney's  Trusts,  In  re  -  -  498 
Beaty  v.  Curzon  -  -  -  194 
Beyfus  v.  Bnllock  -  -  -  391 
Bindley  v.  Mulloney  -  -  343 
Blaiklook  v.  Grindle  -  -  215 
Bolton  v.  Bolton  -  -  298,  n. 
Brickenden  v.  Williams  -  -  310 
British  Empire  Mutual  Life  As- 
surance Company,  White  v.  -  394 
Briton  Ferry  Floating  Dock  Com- 
pany, Earl  of  Jersey  v.  -  -  409 
Brown  v.  Brown      —        —        —  185 


Browne's^Will,  In  re        -        - 
Bryden  v.  Willett    - 
Bullock,  Beyfus  v.  -        -        - 
Bnrrell,  Jn  re.    Barrell  o.  Smith 

v.  Smith.    In  re  Burrell 

Butler  v.  Cumpston-        -        - 


1). 

Davies,  Foulkcs  v.  - 
v.  Sear  - 


PAGE 

231 
472 
391 
399 
399 
16 


C. 

Cannan's  Claim.    In  re  Agra  and 

Masterman's  Bank        -        -  102 
Cape  Town  Railway  Company, 

Pickering  v.         -        -        -  224 

Carnegie,  Hope  v.  (1)       -        -  254 

(2)       -        -  263 

Cefn  Cilcen  Mining  Company, 

Jn  re  -        -        -        -        -  88 
Chambers,     Midland      Banking 

Company «.-        -        -        -  179 
China  steamship  Company,  In  re. 

Ex  forte  Mackenzie  -        -  240 
Clark,  Ex  parte.    In  re  London 

and  Colonial  Company  -        -  550 

Cockerell,  Stuart  v.  -     "  -        -  363 

Cook  v.  Addison      -        -        -  466 

Coraeck  v.  Wadman         -        -  80 

Cox,  Horsley  t>.       -        -        -  464 

Crane's  Estate,  Jn  re         -        -  322 

Cumpston,  Butler  v.         -        -  16 

Curzon,  Beaty  v.     -        -        -  194 


41i 
427 


XII 


TABLE  OF  CASES  REPORTED. 


Daw  v.  Eley  •*■       -        -        - 
De  Beville  s  (Baron)  Case.    In 
re  South  of  France  Company  - 
Denbigh,   Ruthin,  and  Corwen 
Railway  Company,  Eyton  v.  - 
Dixon  v.  Holden      -        -        - 
Dundonald  (Earl  of)  v.  Master- 
man  -        -        -        -        - 
Dykes'  Estate,  In  re         -        - 

E. 

Eokford,  Haldane  v.-  -  - 
Eley,  Daw  v.  -  -  -  - 
European  Central  Railway  Com- 
pany, Heymann  v.  -  - 
Eyden,  Gibbins  v.  -  -  - 
Eyton  0.  Denbigh,  Ruthin,  and 
Corwen  Railway  Company    - 


F. 

Farhall  v.  Farhall    - 
Feilden  r.  Slater     -        - 
Fenton  v.  Queen's  Ferry  Wire 
Rope  Company    -        -        - 
Flanagan  v.  Great  Western  Rail- 
way Company      -        - 
Foulkes  v.  Da  vies   -        - 
Fraser  v.  Witt 
Freeland  v.  Pearson-        - 
Fripp,  Michael  r.     -        - 
Fytohe  v.  Fytche     - 


PAGE 

49 

11 

439 
488 

504 
337 


425 

49 

154 
371 

439 


286 
523 


-    267 


116 
42 
64 

246 
95 

494 


G. 

Gardner,  Ware  v.    -        -        -  317 

Garth  v.  Townsend  -        -        -  220 
General  Estates  Company,  In  re. 

Hastie's  Case        -        -        -  3 
Gibbins  v.  Eyden                       -  371 
Glamorgan  Iron  and  Coal  Com- 
pany, Marshall  t>.-        -        -  129 
Gravatt  v.  Tann.    Tann  v.  Tann. 
In  re  Tann  (1)                        -  434 

(2)  436 

Great  Western    Railway  Com- 
pany, Flanagan  v.         -        -  116 
Green  v.  Wynn  28 
Grindle,  Blaiklock  t\        -        -  215 
Grissell  r.  Swinhoc  -        -        -  291 


H. 

Haldane  v.  Eckford-  -  - 
Harrod,  Mathieaon  v.  -  - 
Hastie's  Case.      In  re  General 

Estates  Company-        -        - 
Henry,  London,  Hamburgh,  and 

Continental  Exchange  Bank  v. 
Heymann  v.  European  Central 

Railway  Company        -        - 
Hibbit,  Hill*         - 
Hill*.  Hibbit  - 

Holden,  Dixon  «.  -  -  - 
Holdsworth,  Thorpe  v.  -  - 
Holt  v.  Sindrey  -  .-  - 
Hope  v.  Carnegie  (1)        - 

(2)         -         - 

Horsley  0.  Cox        -        -        - 


I. 


PAGE 


425 

270 


334 

154 
421 
421 
488 
139 
170 
254 
263 
464 


Ibbitson's  Estate,  In  re     -        -    226 


J. 

Jersey  (Earl  of)  v.  Briton  Ferry 

Floating  Dook  Company        -  409 

Jodrell  v.  Jodrell    -        -        -  461 

Johnson  v.  Lander  -        -        -  228 


L. 


Lander,  Johnson  v.  -        -        -  228 

Latymer's  Charity,  In  re  -        -  353 
Levi  &  Co.'s  Case.    In  re  New 

Zealand  Banking  Coi-poration  449 

Lipscomb  e.  Lipscomb      -        -  501 

Little,  In  re    -        -        -        -  323 

Lloyd  v.  Lloyd        -        -        -  458 

Lockwood,  Soholefield  r.  -        -  83 
London,  Chatham,   and    Dover 

Railway  Company,  Marson  v.  546 
London  and  Colonial  Company, 

In  re.    Ex  parte  Clark  -        -  550 
London,  Hamburgh,  and  Con- 
tinental   Exchange    Bank    v. 
Henry         -  334 
Lonsdale   (Earl),   Attorney-Ge- 
neral ».----  377 
Lysr.Lys      -  126 


TABLE  OF  CASES  REPORTED. 


xm 


PAGB  i 


M. 

Mackenzie,  Ex  parte.  In  re  China 
Steamship  Company     —        - 
Madrid  Bank  v.  Pelly       - 
Marriott  v.  Abell     -        -        - 
,  Miller  9.  -        -        — 


Pillow,  Taylor  v. 
Potter,  In  re  - 


240 
442 

478 
1 


Q. 


Marahall  v.  Glamorgan  Iron  and 

Coal  Company  -  -  -  129 
Maraon  v.  London,  Chatham,  and 

Dover  Railway  Company      -  546 

Masterman,  Earl  of  Dundonald  r.  504 

Mathieson  v.  Harrod         -        -  270 

Maud,  Trimingham  v.  -  -  201 
Mayor,  Aldermen,  and  Commons 

of  the  City  of  London,  Starr  v.  236 
Metropolitan  Board  of  Works  r. 

Sant  -----  197 

Mette's  Estate,  In  re                  -  72 

Michael «.  Fripp  -  -  -  95 
Midland  Banking    Company  v. 

Chambers  -        -        -        -  179 

Miller  *.  Marriott    -        -        -  1 

Morris  *.  Ashbee  -  -  -  34 
Mostyn,  Tichborne  v.       -           55,  n. 

Mulloney,  Bindley  v.        -        -  343 


Queen's  Perry  Wire  Rope  Com 
pany,  Fenton  v.   -        - 


K. 


X. 

v.  Barnes    —        -        - 
Nelson  v.  Page         -        -        - 
New  Zealand  Banking  Corpora- 
tion,   In  re.     Levi    &    Co.'h 


Xowell  v.  Nowell    - 


O. 


250 
25 


449 
538 


Oriental  Commercial  Bank,  In  re. 
Alabaster's  Caso  -        -        -    273 


S. 

Sandys,  Wilday  v.    - 

Sant,    Metropolitan    Board  of 
Works  «.---_ 

Savage  v.  Robertson         -  - 

Scholefield  v.  Lockwood   -  - 

Scott  v.  Rayment    -        -  - 

Sear,  Davies  v.         -        -  - 

Sindrey,  Holt  v.       -        -  - 

Slade  v.  Barlow       -        _  _ 
Slater,  Feilden  v. 
Smith,  Burrell  v. 
,  Sweny  v. 


In  re  Burrell 


South  of  France  Company,  In  re 
Baron  de  Beville's  Case 

Starr  v.  Mayor,  Aldermen,  and 
Commons  of  the  City  of  Lon- 
don   -        -        -        _        _ 

Stuart  v.  Cockerell  -        -        - 

Sweny  v.  Smith  -        - 

Swinhoe,  Grissell  v. 


PAOl 

418 
484 


-    267 


Rayment,  Scott  v.  -  -  -  112 
Reese  River  Silver  Mining  Com- 
pany v.  Atwell  -  -  -  347 
Robertson,  Savage  v.  -  -176 
Row  v.  Row  -  -  -  -  414 
Royal  Bank  of  India's  Case.  In 
re  Asiatic  Banking  Corporation  9 1 


-     4oo 


197 
176 
83 
112 
427 
170 
296 
523 
399 
324 


-   11 


236 
363 
324 
291 


P. 


Page,  Nelson «.  -  - 
Pearson,  Freeland  r.  -  -  246 
Peat's  Trusts,  In  re-  -  -  302 
Pelly,  Madrid  Bank  v.  -  -  442 
Peyton's  Settlement  Trust,  In  re  463 
Fhilps'  Will,  In  re  -  -  -  151 
Pickering  «.  Cape  Town  Railway 
Company    -        -        - 


T. 
25    Tann,   In  re.      Tann  v.   Tann. 


Gravatt  v.  Tann  (1)      - 


(2) 
,  Gravatt  v.    Tann  v.  Tann. 

In  re  Tann  (1)     - 

(2) 

v.  Tann.    Gravatt  v.  Tann. 


-    224  |      Jure  Tann  (1)     - 


434 
436 

434 
436 


-    434 


XIV 


TABLE  OP  CASES  REPORTED. 


PAGE 


Tann  0.  Tann.    Gravatt  v.  Tann. 


In  re  Tann  (2)  - 
Taylor  0.  Pillow  - 
Thorpe  0.  Holdsworth 
Tiohborne  v.  Mostyn 
Townsend,  Garth  «.- 
Trimingham  v.  Maud 


U. 


-  436 

-  418 

-  139 
55,  n. 

-  220 

-  201 


United    Service    Company,    In 
re       —        —         -         —         —       jb 


PAGE 

W. 

Wadman,  Corneck  t?.  -  -  80 
Ware  v.  Gardner  -  -  -  317 
White  v.  British  Empire  Mu- 
tual Life  Assurance  Company  394 
Wilday  v.  Sandys  -  -  -  455 
Willett,  Bryden  v.  -  -  -  472 
Williams,  Brickenden  v.  -  -  310 
Williamson  0.  Williamson  -  542 
Wilmott's  Trusts,  In  re  -  ~  532 
Witt,  Eraser  *  -  -  -  64 
Wynn,  Green  0.      -        -  -  28 


TABLE  OF  CASES  CITED. 


Aberdeen  Railway  Company  v.  Blakie 

Abrahams  v.  Mayor,  &c.  of  London 

Adame8  v.  Hallett 

Allen  v.  Bone 

Andrew  v.  Macklin 

Anon. 


Axchbold  v.  Commissioners  of  Charitable) 

Donations  for  Ireland  .  .  J 

Archer  v.  Kelly    . 
Arnold,  Re 
Ashley  v.  Ashley . 
Ashton's  Charity,  Re 
Atkinson  v.  Mackreth 
Attorney-General  v.  Burridge 

v.  Cleaver 

— —  v.  Corporation    of    Bo-) 

Chester  .  .  .  .) 

-  v,  Johnson 

v.  Mayor  of  Bristol 

v,  Parmeter 

v,  Rickards 

v.  Sheffield    Gas   Con-) 

snmers  Company  .  .  .  f 
v.     United     Kingdom/ 

Electric  Telegraph  Company    .  .  \ 

v.  Wilson   *     . 


Atwool  v,  Merry weather 
Andsley  v.  Horn  • 
Avern  v.  Lloyd    . 


1  Macq.  461     . 
Law  Rep.  6  Eq.  625 
Law  Rep.  6  Eq.  468 
4  Beav.  493      . 
6  B.  &  S.  241  . 
Gilb.  15 

2  Ves.  332 
2  Ves.  Sen.  630 

2  H.  L.  C.  440 

1  Dr.  &  Sm.  300 
32  Beav.  591  . 
6  Sim.  358 
27  Beav.  115  . 
Law  Rep.  2  Eq.  570 
10  Price,  350  . 
18  Ves.  211 

5D.E&G.  795 

2  Wils.  C.  C.  87 
2  Jac  &  W.  319 
10  Price,  378   . 

2  Anstr.  603    . 

3  D.  M.  &  G.  304 

30  Beav.  287    . 

Cr.  &  Ph.  1 
Law  Rep.  5  Eq.  464,  n. 
26  Beav.  195    . 
Law  Rep.  5  Eq.  383 


TAGE 

123 
239 
350 
268 
31 
218 
258 
114 

45 

235 
342 
366 
356 
509 
389 
382 

356 

388 
357 
389 
384 

386 

383 

161 
328 
521 
368 


B. 


Bagley  v.  Mollard 
Bailey  v.  Birchall 
Barling  v.  Bishopp 
Barlow  v.  Salter  . 
Barned's  Bank,  In  re 
Barrack  v.  M'Culloch 


1  Russ.  &  My.  581 

2  H.  &  M.  371 
29  Beav.  417  . 
17  Ves.  479   . 
Law  Rep.  3  Ch.  105 

3  K.  &  J.  110  . 


.  177 
.  87 
321,  351 
.  368 
.  94 
.  320 


XVI 


TABLE  OP  CASES  CITED. 


Barry  v.  Cane 
Bates  v.  Hewitt    . 
Beachcroft  v.  Beachcroft 
Beard  v.  Westcott 
Beauchamp  v.  Marquis  of  Huntley 
Benham's  Trusts,  In  re 
Bennet's  Trusts,  In  re 
Berndtson  v.  Strang 
Bethell  v.  Green  . 
Betts  v.  Clifford   . 
—  v.  Menzies  . 
Bevans  v.  Bees     • 
Bibby  v.  Thompson 
Bickett  v.  Moms . 
Bishop  v.  Countess  of  Jersey 
Bishop  of  Winchester  v.  Mid-Hants  Rail- 
way Company  . 
Blair  v.  Bromley  . 
Blake,  Ex  parte   . 
Bloye's  Trusts,  In  re 
Bolden  v.  Nicholay 
Bolton  v.  Bolton  . 

v.  Puller   . 

Bott  v.  Smith 

Boughton  v.  Boughton 

Bourdillon  v.  Roche 

Brace  v.  Duchess  of  Marlborough 

Bracebridge  v.  Cook 

Bray  v.  Akers 

Brettle,  In  re 

Brewer  v.  Swirles 

Bright  v.  Rowe    . 

Brighton  Brewery  Company,  In 

Bristow  v.  Wood  . 

Brodie  v.  Barry     . 

Brook8bank  v.  Smith 

Brown  v.  Gugy     . 

Browne  v.  Carr    . 

■      v.  Groombridgc    . 
Brownson  v.  Lawrance 
Bryson    v.  Warwick   and    Birmingham 

Canal  Company 
Buckell  v.  Blenkhorn 
Bullock  v.  Chapman 
Bunyan  v.  Mortimer 
Bushell  v.  Bushell 
Bustard  v.  Saunders 
Byne  v.  Blackburn 
Bytbesea  v.  Bythesea 


re 


PAGE 

3Madd.472     .  258,264 

Law  Rep.  2  Q.  B.  595  .            .160 

lMadd.430     .    '  .174 
5  Taunt.  393 ;  5  R  &  A.  801  .    365 

Jac.546           .  .556 

Law  Rep.  4  Eq.  416  .            .    499 

3K.&J.  280  .    367 

Law  Rep.  3  Ch.  588  .            .      71 

34Beav.  302    .  .374 

1J.&H.  74    .  .           .    465 

10H.L.C.  117  .           .    329 

5  M.  &  W.  30G  .329 

32Bcav.  646    .  .            .521 
Law  Rep.  1  H.  L.,  Sc.  47         .    387 

2  Drew,  143     .  .510 

.    412 


I  Law  Rep,  5  Eq.  17 


2  Ph.  354 
16  Beav.  463    . 

1  Mac.  &  G.  488 

3  Jur.  (N.8.)  884 
Law  Rep.  7  Eq.  298,  u 
1B.&P.539   . 
21  Beav.  511    . 

2  Ves.  Sen.  12  . 
27  L.  J.  (Ch.)  681 
2  P.  Wms.  491 
Plowd.  416       . 
15  Sim.  610     . 
2  D.  J.  &  a  244 

2  Sm.  &  Giff.  219 

3  My.  &  K.  316 
37  L.  J.  (Ch.)  278 

1  ColL  480 

2  V.  &  B.  127  . 
2  Y.  &  C.  (Ex.)  58 
10  Jur.  (N.S.)  525 ;  2  Moo.  P.  C. 

(N.S.)341    . 
2  Russ.  600      . 

4  Madd.  495     . 
Law  Rep.  6  Eq.  1 


4  D.  M.  &  G.  711 

5  Hare,  131      . 

2  De  G.  &  Sm.  211 

6  Madd.  278 
1  S.  &  S.  164 

7  Beav.  92 
26  Beav.  41 
17  Jur.  645 


.  509 

.  234 

.  195 
18 

.  298 

.  209 

.  350 

.  217 

.  510 

.  146 

.  521 

.  259 

.  502 

.  469 
4S0,  536 

.  448 


528 
218 
307 

383 

32 

417 

375 


.  335 

.  223 

.  490 

.  264 

.  264 

.  177 

.  521 

.  477 


c. 


Cadell  v.  Palmer  . 
Cambridge  v.  Rous 
Carne,  Ex  parte  . 
Oarrick,  Ex  parte 


1  CI.  &  P.  372  . 
23  Beav.  409  . 
Law  Rep.  8  Ch.  463 

2  De  G.  &  J.  20a 


369 

484 

32 

208 


TABLE  OF  CASES  CITED. 


XVH 


Garron  Iron  Company  v.  Maclaren 
Carter  v.  Barnard 

■    v.  Bentall  .... 
Carver  v.  Richards 
Cattley  v.  Arnold 
Oavan  (Lady)  v.  Pulteney 
Oawley  v.  Poole   .... 
Central  Railway  Company  of  Venezuela) 

».  Kiach  .) 

Chamberlain  v.  Hntchinaon 
Cholmondeley  v.  Clinton  . 
Clancarty  (Lord)  v.  Latouche 
Clark  v.  Freeman 
dements  v.  Welles 

Clift  v.  Schwabs  .... 
Coard  v.  Holderness 
Coleman  v.  West  Hartlepool  Railway  Com-) 

pany  .  f 

Collins  v.  Barton .... 
— — —  v,  Martin  .... 
Colman  ».  Croker .... 
Colyer  v.  Finch    .... 
Cook  v.  Corporation  of  Bath 
Coomer  v.  Bromley 
Cooper  v.  Jarman 
Corbett's  Trusts,  Re 
Counden  v.  Clarke 
Coventry  v.  Gladstone 
Graddock  v.  Piper 
Crawford  v.  Trotter 
Creswick  v.  Gaskell 
Grippe  v.  Wolcott 
Crockett  v.  Crockett 
Croskiil  v.  Bower 

Crossley  v.  Lightowler 

Crouch  v.  Waller 
Crowder  v.  Stone 

Culiey  v.  Doe  d.  Taylerson 

Cunningham  tr.  Murray   . 


PAOB 

5  H.  L.  C.  416  . 

• 

556 

16  Sim.  157     . 

• 

465 

2  Bear.  551      . 

• 

475 

27Beav.488    . 

■ 

222 

1  J.  &  H.  651  . 

• 

462 

2  Ves.  544  ;  3  Ves.  384 

• 

294 

1H.&M.60  . 

« 

510 

Law  Rep.  2  EL  L.  99    . 

• 

160 

22  Bear.  444    . 

• 

315 

19  Ves.  261 

• 

465 

1  Ball  &  B.  420 

• 

545 

HBeav.  112    . 

• 

493 

Law  Rep.  1  Eq.  200     . 

• 

627 

3  C.  B.  437 

• 

396 

20Beav.  147    . 

• 

460 

8  W.  R.  734     . 

• 

59 

4  De  G.  &  J.  612 

• 

350 

1  B.  *  P.  648  . 

• 

209 

1  Ves.  160 

• 

360 

5  H.  L.  C.  905 

• 

143 

Law  Rep.  6  Eq.  177     . 

• 

890 

6  De  G.  &  Sm.  632 

• 

610 

Law  Rep.  3  Eq.  98 
Joh.  691 

• 

435 

• 

481 

Hob.  82 

• 

175 

Law  Rep.  6  Eq.  44 

■ 

68 

14  Sim.  310     . 

• 

248 

4  Madd.  361     . 

• 

620 

16Beav.577    . 

• 

686 

4  Madd.  11 

81 

,482 

2  Ph.  553 

. 

520 

32  Bear.  86      . 

• 

545 

Law  Rep.  3  Eq.  279 ;  Ibid.  2  Ch. 

478 

• 

884 

4  De  G.  &  J.  302 

. 

346 

3  Ross.  217 

483 

,636 

11  Ad.  &E.  1008;  2  Per. 

&Dav. 

539   . 

• 

306 

1  De  G.  &  Sm.  366 

• 

177 

D. 


Dady  *.  Hartridge 
Dalsell  v.  Welch  . 
Daniel  v.  Gosset   . 
Darnell's  Case' 
Dann  v.  Spurrier  . 
DavenporTs  Trusts,  Re 
Dawson  v.  Clark  . 
Dempster  v.  Dempster 
Denys  v.  Shuckburgh 
De  Ribeyre  t>.  Barclay 
Dering  v.  Kynaston 
De  Witte  v.  De  Witte 
Dillon  v.  Parker  • 
Dixon  vm  Baldwin 

Vol.  VII. 


.                   * 

.    lDr.  &Sm.236 

874 

.    2  Sim.  319 

474 

.    19Beav.  478    . 

81 

.    23Beav.568;  lDeG.4J.372 

13 

.    7  Ves.  231 

433 

.    lSm.&  Gift".  126 

172 

.    15  Ves.  409 ;  18  Ves.  247 

313 

.    31L.J.  (P.&M.)20  . 

192 

.    4Y.&0.  Ex.42 

307 

.    23Beav.  107    . 

509 

.    Law  Rep.  6  Eq.  210    . 

234 

.    11  Sim.  41 

177 

.    1  Sw.  359 

496 

.    5  East,  175 

67 

2 


XV111 


Dodd  v.  Burchell 
Doe  v.  Buckner    . 

—  v.  Morgan 

—  v.  Nepean 

—  v.  Prigg 

—  v.  Prosaer 
Doody  v.  Higgins . 
Downes  v.  Snip    . 
Duckworth,  In  re 
Dufeur  v.  Professional 

Company 
Dundas  v.  Dundas 
Dunnage  v.  White 


Life  Assurance) 


ES  CITED. 

PAGl 

1  H.  &  C.  113 

.  431 

6  T.  R.  610   . 

.  460 

7  T.  R.  103   . 

.  258 

6  B.  &  Ad.  86 

.  499 

8B.&C.231  . 

.  482 

1  Cowp.  217  . 

.  306 

2  K.  &  J.  729  . 

.  152 

Law  Bep.  3  BL  L.  343 

.  284 

Law  Bep.  2  Ch.  578  . 

.  556 

25  Bear.  599  . 

.  395 

2  Dow.  &  CI.  340 

.  218 

1  Jac.  &  W.  583 

.  460 

•I 


K 

East  v.  Cook  .... 
East  India  Company  v.  Oditchurn  Paul  . 
East  of  England  Banking  Company,  In  re 
East  Pant  Bu  Mining  Company  v.  Merry-\ 

weather 
Easnm  v.  Appleford 
Eddleston  v.  Collins 
Edwards  v.  Pugh 
Egerton  v.  Massey 
Elkington's  Case  . 

Emery  v.  Wase    . 

Emperor  v.  Rolfe 
Emuss  v.  Smith    . 
England  v.  Curling 

Eno  v,  Tatam 

Ernest  v.  Croysdill 

Evans'  Case 

Ewart  v.  Cochrane 

Eyton  v.  Denbigh  Railway  Company 


■i 
•i 


2  Ves.  Sen.  31 .  .    496 

7  Moo.  P.  C.  85  .  307 
Law  Rep.  4  Ch.  14  .  .    545 

2H.&M.254  .    328 

5My.fcCr.66  .  .    315 

3D.M.&G.1  .188 

2  Giff.  135(b)  .    372 

3  C.  B.  (N.S.f  338  .  366 
Law  Rep.  2  Ch.  511  .  .    279 

8  Ves.  505 ;  Sug.  V.  &  P.  11th 

Ed.  p.  231     .  .  .    259 

1  Ves.  Sen.  209  .  .537 

2  De  G.  &  Sm.  722  .  .  372 
8Beav.  129  .  .  .115 
32  L.  J.  (Ch.)  159 ;  9  Jur.  (N.S.) 

225;  1KB.  256  .  .      26 

2D.  F.&J.  175  .  .    335 

Law  Rep.  2  Ch.  427  .  .      12 

4Macq.  117     .  .  .430 

Law  Rep.  6  Eq.  14  .  .    412 


P. 


Pairclaim  v.  Shackleton 
Farquharson's  Case 
Farrant  v.  Nichols 
Ferguson  v.  Fyffe 
Finch  v.  Shaw     .* 
Fleming  v.  Newton 
Forbes  v.  Peacock 
Foss  v.  Harbottle 

Fowler  v.  Kymer . 

Francis  v.  Clemow 
Fraser  v.  Jones  • 
—  v.  Pigott  . 
Freeman  v,  Fairlie 
Froggatt  v.  Wardell 
Frogley  v.  Earl  Lovelace 
Fry  v.  Ernest 


5  Burr.  2604     .  .307 

7  Morr.  Diet.  12,  7S7    .  .    380 

9Beav.  327      .  .473 

8CL&F.  121  .    545 

19  Beav.  500    .  .146 

1H.L.C.363             .  .    492 

1  Ph.  717         .           ;  .289 

2  Hare,  461  .  .328 
Cited  in  Bohtlingk  r.  Inglis,  3 

East,  396     .           .  .67 

Kay,  435  .  .  .373 
17  L.  J.  (Ch.)  353 ;  12  Jur.  443    147 

You.  354          .           .  .174 

1  Moo.  Ind.  App.  305  .    305 

3  De  G.  &  Sm.  685  .  521 
Joh.  833  .  .  .121 
12W.R.  97    .  .425 


TABLE  OP  CASES  CITED. 


xix 


G. 


Garey  v.  Whittingham     . 

Garnet  and  Moseley  Gold   Company 

Sutton 
Gawden  v.  Draper 

General  Discount  Company  v.  Stokes 
General  Estates  Company,  In  re    . 
Gent  v.  Harrison   . 
German  Mining  Company,  Be 
Gibson  v.  Carruthers 
Gilbert  v.  Bennett  . 
Godfrey  «.  Davis   . 
Goldsmith  v.  Russell 
Grafftey  v.  Humpage 
Graham  v.  Fitch    . 

v.  Maxwell 

Grant  v.  Mussett  . 
Green  ».  Briggs 
Greethanx  v.  Colton 
Gregson's  Trust  Estate,  In  re 
Grissell's  Case 
Grosvenor  v.  Durston 


v 


1S.&S.  163  . 
|  3  B.  &  8.  321  . 

2  Ventr.  217    . 
17  C.  B.  (N.S.)  765 
Law  Rep.  3  Ch.  768 
Job.  617 
4D.M.&G,  19 
8M.&W.  321 
10  Sim.  371     . 
6  Ves.  43 

6  D.  M.  &  G.  647 

1  Beav.  46 

2  De  G.  <fc  Sul  246 

1  Mac.  &  G.  71 
8  W.  R.  330     . 

7  Hare,  279 

34  Beav.  616    . 

2  D.  J.  &  S.  428 
Law  Rep.  1  Ch.  628 
25  Beav.  97      . 


PAOl 

258,  266 

.    556 

.  346 
7 
.  241 
.  462 
89 
.  69 
.  520 
.  177 
.  852 
.  234 

259,  264 
.  556 
.  456 
.  465 
.  289 
.  482 

244,  556 
.  293 


H. 


Habershan's  Case  . 

Hall  v.  Conder 

—  v.  Lund 
Hamilton  v.  Mills . 
Hanby  v»  Roberts  . 
Hardmge  v.  Webster 
Harman  v.  Johnson 
Harms  v.  Parsons  . 
Harris  t%  Lloyd     . 

v.  Watkins. 

Harrison  v.  Foreman 
Hart  v.  Durnand  . 

v.  Tribe 

Hastings  (Marquis  of)  v.  Thorley 
Hayxnes  v.  Cooper . 
Haynes  v.  Forshaw 

v.  Haynes 

Head  v.  Egerton    . 
Hearle  v.  Greenbank 
Henderson  tr.  Lacon 
Henderson's  Trusts,  In  re 

Hensman  v.  Fryer 

Herbert's  Trusts,  Re 
Hercy  v.  Birch 
Hewitt  v.  M'Gartney 
Hibbert  v.  Hibbert 
Hfckie  &  Co/a  Case 
Higden  v.  Williamson 
Hoore  v.  Hornby   . 


Law  Rep.  6  Eq.  286  .           .    550 

2  C.  B.  (N.8.)  22 ;  3  Jur.  (N.8.) 

866   .  .329 

I  H.  &  C.  676  .  .430 
29  Beav.  193  .  .163 
Amb.  127  373 
lDr.&Sm.l01  .  J91 
2E.&B.  61    .  .           .    615 

32  Beav.  328  .  .627 
T.&R.310  .  .172 
Kay,  438  .  .373 
5  Yes.  207  .  .483 
3Anstr.  684  .  .173 
18  Beav.  215  .  .620 
8C.&P.  573  .  .    329 

33  Beav.  431    .  .87 

II  Hare,  93  .289 
lDr.  &Sm.426  .    341 

3  P.  Wma.280  .           .    147 

1  Ves.  Sen.  299 ;  8  Atk.  696  .  217 
Law  Rep.  5  Eq.  249  .  .  160 
M.  R.  June  20, 1868  .  .  499 
Law  Rep.  2  Eq.  627 ;  Ibid.  3 

Ch.  420        .  .            .    374 

1J.  &  H.  121  .  .        173, 178 

9  Ves.  357        .  .           .114 

13  Ves.  560      .  .    426 

Coll.  on  Partnership,  183  .    115 

Law  Rep.  4  Eq.  226  .            .    463 

3P.Wms.132  .    373 

2  Y.  &  C.  121  .  .           .    234 


XX 


TABLE  OF  CASES  CITED. 


Hobday  v.  Peters  . 
Hobson  v.  Neale    . 
Hodaon  v.  Coppard 
Holgate  v,  Haworth 
Holmes,  Ex  parte  . 

v.  Penney . 

Holt  v.  Sindrey 

Holyoake  v.  Shrewsbury  and  Birmingham^ 

Railway  Company 
Home  v.  Patrick    . 
Hooper,  Ex  parte  . 
Hope,  Ex  parte      .  . 

Hough  v.  May 
Howard  v.  Kay 
Howarth  v.  Mills  . 
Howells  v.  Jenkins 
Howitt  v.  Hall 
Huffam  v.  Hubbard 
Hughes'  Trusts,  Re 
Humber  Ironworks  Company,  In  re 
Hunt  v.  Hunt 


PAGB 

.    28Beav.  264    . 

.    314 

.    17Beav.  178    . 

.    228 

.    29Beav.  4 

.    528 

.    17Beav.259    . 

.    438 

.    1  Mont.  &  Ch.  301 

.    183 

.    3K.&J.90    . 

.    320 

.    Iaw  Rep.  7  Eq.  170 

.    178 

tom|  5  Railw.  Cas.  421 
.    30  Beav.  405     . 

.    383 

259, 264 

.    1  Drew.  264     . 

.    476 

.    3M.D.&D.  720 

.    183 

.    4  Ad.  &E.  954 

.    329 

.    27  L.  J.  (Ch.)  448 
.    Law  Rep.  2  Eq.  389     . 
.    2  J.  &  H.  706  . 

.    457 

.    171 

.    293 

.    10W.  R.  381  . 

.    420 

.    16  Beav.  579    . 

81 

.    4Giff.432 

.    234 

.    Law  Rep.  2  Eq.  15 

.      78 

.    31  L.  J.  (Ch.)  161 

.    190 

I. 


Imperial  Bank  of  China,  India,  and  Japan,)  »       »»      i  q,  339 
In  re      •  .  .  .1  P*         • 


Inkson's  Trusts,  In  re 


Ive  v.  King 


21  Beav.  310 
16  Beav.  46 


78 

376 
480 


J. 


James  v.  Griffin 
Jee  v.  Audley 
Jeffery  v.  De  Vitre 

v.  Honywood 

Jenkyn  v,  Vaughan 
Jerdein  v.  Bright  . 
Johnson  v.  Barratt 

v.  Gallagher 

Jones  v.  Consolidated 
ranoe  Company . 
v.  Davies     . 
v.  Greatwood 
v.  Powles    . 

v.  Winwood 

Jopp  v.  Wood 
Jordan  v.  Jones 
Joyce  v.  De  Moleyns 


Investment  Assu- 


1 


2  M.  &  W.  633 

1  Cox,  324 
24  Beav.  296 
4  Madd.  398 

3  Drew.  419 

2  J.  &  H.  325 
Law  Rep.  1  Ex.  65 

3  D.  P.  &  J.  494 

26  Beav.  256  . 

8  Jur.  (N.S.)  592 
16  Beav.  527  . 
3  My.  &  K  581 
3  M.  &  W.  653 
2  D.  J.  &  S.  323 
2  Ph.  170 
2  J.  &  Lat  374 


70 
367 
521 
520 
321 
145 
32 
20 

395 

373 
520 
144 
393 
365 
261 
148 


K. 


Kekewich  v.  Manning 
Eellock's  Case 
Kelly  v.  Morris     . 
Kendall  v.  Beckett 


1  D.  M.  &  G.  176 
Law  Rep.  3  Ch.  769 
Law  Rep.  1  Eq.  697 

2  Russ.  &  My.  88 


366 

182 

40 

47 


TABLE  OF  CASES  CITED. 


xxi 


Kenebel  v.  Scrafton 
Kennedy  v.  Sedgwick 

Kent  v.  Freehold  Land  Company 

Eer  v.  Wauchope . 
Key  v.  Cotesworth 
Keyes  v.  Elkins 
Kincaid's  Case 
King  v.  Cleaveland 
—  v.  Deniaon  . 
Knight  v.  Boughton 


PAGE 

2  East,  530      .  .173 

3  K.  &  J.  640  .  .476 
Law  Rep.  4  Eq.  688 ;  Ibid.  3 

Ch.  493        .  .         133,160 

1BH.  21  .           .    217 

7  Ex.  695;  22  L.  J.  (Ex)  4    .      67 

5B.&S.  240   .  .      31 

Law  Rep.  2  Ch.  412  .         161,  279 

4DeG.&J.  477  .    163 

1  V.  &  B.  260  .  .    313 

12Beav.312    .  .462 


L. 


Lacey,  Ex  parte    . 
Lambeth  Charities,  In  re 
Landell  v.  Baker  . 
longdate  (Lady)  v,  Briggs 
langley  v.  Hammond 
lanphier  v.  Buck  • 
lawless  v.  Mansfield 
Lawrence's  Case    . 
Lawton  Estates,  In  re 
layard  v.  Maud 
Lechmere  Charlton's  Case 
Leeds  v.  Wright    . 
Lefevre  v.  Freeland 
Lewis  v.  FoUarton 
Lindsay  v.  Lynch  • 
Iittlejohns  v.  Household 
Lloyd  v.  Atwood    . 
Lockhart  v.  Hardy 
Loner's  Case 
Longmore  v.  Elcum 
Longworth's  Estate,  In  re 
Lord  v.  Col  vin 
—  v.  Godfrey    . 
Loring  v.  Thomas 

Low  v.  BouUedge 

Lupton  v.  White  . 
Lush  v.  Wilkinson 
Lyall  v.  Edwards  . 


6Ves.625        .  .            .161 

27  L.  J.  (Ch.)  959  .    356 

Law  Rep.  6  Eq.  268  .                    2 

8D.M.&G.391  .     144 

Law  Rep.  3  Ex.  161  .            .    431 

2Dr.&Sm.  484  .    474 

lDr.&W.  557  .    618 

Law  Rep.  2  Ch.  412  .         1»>1,284 

Law  Rep,  3  Eq.  469  .            .    462 

Law  Rep.  4  Eq.  397  .           .    146 

2  My.  &Cr.  316  68 

3B.&P.320  .  67 

24  Beav.  403    .  .313 

2  Beav.  6  .40 
2Scb.&Lef.  1  .  510 
21  Bear.  29  .484 
3DeG.&J.614  .  144 
9  Beav.  349  .  .405 
Law  Rep.  6  Eq.  491  .  .  435 
2Y.&C.  Ch.363  .  520 
1K.&J.  1       .  .462 

3  Drew.  222  .  .529 
4Mad<L455  .  .456 
lDr.&Sm.4D7  .  .  365 
33  L.  J.  (Ch.)  717;  Iaw  Rep. 

1  Ch.  42 ;  Ibid.  3  H.  L.  100 
15Ves.  432      . 
5Ves.384 
6H.&N..337. 


272 
470 
320 

188 


31. 


Mackenzie  v.  Taylor 
Maclurcan  v.  Lane 
MCarthy  v.  Daunt 
M'Donald  v.  Bryce 
M*Leod  v.  Drummond 
Maddeford  v.  Austwick 
Magistrates  of  Aberdeen  v.  Menzies 
Maitland  v.  Chalie 

Manchester  School  Case   . 


.    7  Beav.  467      . 

• 

438 

.    5  Jur.  (N.S.)  50 

• 

234 

.    11  Ir.  Eq.  29    . 

• 

143 

.    16  Beav.  581    . 

• 

81 

.    17Ves.  170      . 

• 

289 

.    1  Sim.  89 

• 

160 

.    7  Morr.  Diet  12,  788  . 

• 

380 

.    GMadd.243     . 

• 

476 

j  Law  Rep.  1  Eq.  55 ;  Ibid. 

2Ch. 

1      497  . 

. 

357 

XXII 


TABLE  OF  OASES  CITED. 


Marsh  v.  Lee 

Marshall  v.  Hiil  . 

Martin  v.  Holgate 

Martin's   Patent   Anchor   Company 

Morton . 
Matthewman's  Case 
Maxwell  v.  Hogg  . 

May  v.  Hook 

Mendham  v.  Williams 

Menzies  v.  Earl  of  Breadalbane 

Merrick's  Trusts,  In  re 

Metcalfe,  Ex  parte 

Mette's  Estate,  In  re 

Midland  Railway  Company  v.  Brown 

Migotti's  Case 

Miles,  Ex  parte 

«—  v.  Rose 

Mirehouse  v.  Scaife 

Mocatta  v.  Lindo 

Moore  v.  Moore 

Morgan  v.  Milman 

Morland  v.  Cook 

Morse  v.  Morse 

Moese  v.  Salt 

Myddleton  v.  Lord  Kenyon 


PAGE 

1  Wh.  &  T.  L.  C.  3rd  Ed.  553,  n.    144 

2  M.  &  S.  608  .  .         ,  .    476 


■i 


Law  Bep.  1  H.  L.  175 

Law  Bep.  8  Q.  B.  306 

Law  Bep.  3  Eq.  781 
Law  Bep.  2  Ch.  307 
Co.  Litt  246  a,  Butler's 

(184) 
Law  Bep.  2  Eq.  396 
3  Wils.  &  Shaw,  235 

(N.S.)414    . 
Law  Rep.  1  Eq.  551 
11  Ves.  404      . 
Law  Bep.  7  Eq.  72 
10  Hare,  App.  xliv. 
Law  Bep.  4  Eq.  238 

1  De  G.  623     . 
5  Taunt.  705   . 

2  My.  &  Cr.  695 
9  Sim.  56 

1  D.  J.  &  S.  602 

3  D.  M.  &  G.  24 
Law  Bep.  6  Eq.  252 

2  Sim.  485 
32  Bear.  269    . 
2  Ves.  391 


.    474 

6 

20,  314 

.  493 

note 

.  520 

.  537 

Bli. 

880,387 

.  368 

.  208 

.  322 

.  465 

.  12 

.  184 

.  380 

.  372 

.  537 

.  26 

.  340 

.  430 

.  520 

.  545 
46 


N. 


Natal  Investment  Company,  In  re 
New   Brunswick  and   Canada  Railway 
Company  v.  Conybeare . 


v.  Muggeridge  . 
Newton  v.  Newton 
Nichols  v.  Ward  . 
Nicholson  v.  Revill 
Nickoll's  Case 


Law  Bep.  8  Ch.  355 
9  H.  L.  C.  711 . 

1  Dr.  &  Sm.  363 

Law  Bep.  6  Eq.  135 

2  Mac.  &  G.  140 
4  Ad.  &  E.  675 
24Beav.  639    . 


241 
163 

160 

148 

261 

30 

13 


0. 


Oakes  v.  Turquand 

.    Law  Bep.  2  H.  L.  325 

.133,160,284 

Ogilvie  v.  Currie  . 

.    37  L.  J.  (Ch.)  541 

.    163 

Orr  v.  Dickinson  . 

.            •    Joh.  1  • 

.      99 

Osborn  v.  Osborn . 

.    Law  Bep.  6  Eq.  338 

1 

Ottway  v.  Wing    . 

.    12  Sim.  90 

.    259 

Overtoil's  Trust,  In  re 

.    1  Sm.  &  Giff.  362 

.    177 

Owen  v.  Bryant    . 

.    2D.  M.  &G.  697 

.    173 

P. 


Padbury  v.  Clark . 
Page  v.  May 
Paley  v.  Field 
Palmer  v.  Hendrie 


2  Mac  &  G.  298 

• 

.    293 

24  Bear.  323    . 

• 

.    481 

12  Yes.  435      . 

m 

.    182 

27Beav.  349    . 

m 

.    406 

TABLE  OF  GASES  CITED. 


zxnt 


Parker  *Whyte  • 
Pearmain  v.  Twin 
Fatt»  Ex  parte    . 
—  v.  Coats 
Peel's  Case 
Pellatt's  Case 
Perry  v.  Barker    . 
Pbene's  Trusts 
Phillips  v.  Gutteridge 

v.  Phillips 

Philpott  ».  St.  George's  Hospital 

Pickering,  Ex  parte 

Plant  v.  James 

Plomer  v.  Plomer . 

Plommer,  In  re    . 

Porter's  Trust,  In  re 

Powell  v.  Oakley  . 

Powles  v.  Hargreaves 

Pratt  v.  Mathew  . 

Price  v.  Barker     . 

Proby  v.  Landor  . 

Pruen  v.  Osborne . 

Pyer  v.  Carter 


1H.&M.  167 

2Giff.l30 

19  Yes.  25 

Law  Rep.  2  Eq.  688 

Law  Rep.  2  Ch.  674 

Law  Rep.  2  Ch.  627 

8  Ves.  627 

Law  Rep.  6  Eq.  846 

4  De  G.  ft  J.  631 

31  L.  J.  (Ch.)  321 

27  Beav.  107    . 
Law  Rep.  4  Ch.  68 
5B.ftAd.791;  4 Ad. 
1  Ch.  R.  68      . 

I  Ph.  56 

4  K.  ft  J.  188  . 
34  Bear.  575  . 

3  D.  M.  &  G.  430 
22  Bear.  328  . 

4  E.  ft  B.  760  . 

28  Beav.  604  . 

II  Sim.  132  . 
1  H.  ft  N.  916  . 


PAOa 
.  527 
.  374 
.  212 
.  527 
.  163 
13,  279 
.  406 
.  622 
.  502 
.  146 
.  356 
224,244 
ft  E.  749  481 
.  259 
.  183 
.  152 
.  486 
208,  453 
.  175 
.  31 
.  222 
.  473 
.  430 


R. 


3 


Eaikes  v.  Ward    . 

Handle  v.  Gould  . 

Ranelagh  v.  Ranelagh 

Rawlipgs  v.  Lambert 

Reese  River  Silver  Mining  Company,  In 

re.    Smith's  Case 
Reg.  v.  Betts 
— -  v.  Saddlers'  Company 
Rex  v.  Ptagham  Commissioners  of  Sewers . 

r.  Russell      .... 

v.  Traffbrd    .... 

r.  Ward        .... 

Rhodes  vm  Rhodes 

Rhos  Hall  Iron  Company,  In  re   . 

Rich  v.  Cockell     .... 

Ridgeway  v.  Munkittrick 

Rigby  v.  Great  Western  Railway  Company 

Roberts  v.  Croft 

Robinson  v.  Norton 

Roe  v.  Jefiery       .... 

Rooper  v.  Harrison 

Rootes,  In  re 

Ross  v.  Estates  Investment  Company       .< 

v.  Ross 

Rotherham  v.  Rotherham 
Ronth  v.  Webster . 
Rontledge  v.  Dorril 
Rowe  v.  Pickford  . 
Rowley  v.  Rowley 
Rushforth,  Ex  parte 
Ryan  v.  Cowley     . 


1  Hare,  445 
8  E.  ft  B.  457  . 

2  My.  ft  K.  441 
1J.  ft  H.  458  . 

Law  Rep.  2  Ch.  604 

16  Q.  B.  1022  . 
10  H.  L.  C.  404 

8  B.  ft  C.  355  . 

6  B.  ft  C.  566  . 

1  B.  ft  A.  874  . 
4  Ad.  ft  E.  384 
27  Beav.  413  . 
M.  R.  16  July,  1868 

9  Yes.  369 
lDr.  ft  W.  84. 
16  L.  J.  (Ch.)  2G0. 

2  De  G.  ft  J.  1 

10  Beav.  484    . 

7  T.  R.  689  . 
2  K.  ft  J.  86    . 

1  Dr.  ft  Sm.  228 
Law  Rep.  8  Eq.  122 ; 

Ch.682 
20  Beav.  645    . 
26  Beav.  465    . 
10  Beav.  661    . 

2  Ves.  357 

8  Taunt.  83  . 
Law  Rep.  1  H.  L.,  So. 
10  Ves.  409  . 
Lloyd  ft  Goold,  7 


Ibid.  3 


ft  D.  03 


520 

345 

481 

47 

160 

389 
188 
387 
388 
385 
388 
474 
242 
217 
474 
122 
147 
225 
367 
146 
152 

160 
474 
374 
493 
865 
67 
192 
183 
473 


xxiv 


TABLE  OF  OASES  CITED. 


Sabin  v.  Heapo     .... 

St.  Aubyn  v.  Smart 

Sanders  v.  Miller  .... 

Saumerez  v.  Saumerez 

Saunders  v.  Smith  %  .  .  . 

Sayer  v.  Dicey      .... 

Saver's  Trusts,  In  re 

Schenck  v,  Legh   .... 

Schoole  v.  Sail      .... 

Schotsmans  v.  Lancashire  and  Yorkshire) 

BailwayCompany         .  .  .} 

Scott  v.  Uxbridge   and   Rickmansworthi 

Railway  Company  .J 

Shattock  v.  Shattock 
Sheddon  v.  (Goodrich 
Sheffield  v.  Kennett 

Sibley  v.  Perry  .... 
Sichel  v.  Mosenthal 

Skarf  v.  Soulby  .... 
Smith  t>.  Horsfall  .... 
— —  v.Neaie  .... 
—  v.  Smith  .... 
Solicitors   and   General   Life   Assurance) 

Company  v.  Lamb        .  .  .) 

Solly  v.  Forbes  .... 
South  of  Ireland    Colliery  Company  v. 

Waddle  .  .  . 

South  Staffordshire  Railway  Company  v. 

Burnside  .... 

Spackman  v.  Evans  .  .  . 

Spencer  v.  London  and  Birmingham  Rail-) 

way  Company   .  .  .  .  f 

Spirett  v.  "Willows 

Springhead  Spinning  Company  v.  Riley  . 
Stackhonse  v.  Countess  of  Jersey  . 
Stephens,  Ex  parte 
■        v.  Olive  . 
■     v.  Stephens 
Steward's  Estate,  In  re 
Stocker  v.  Wedderburn 
Stokes  v.  Salomons 
Streatfield  v.  Streatfield 
Stroughill  v.  Anstey 
Stnrgis  v,  Morse    . 
Stnrgess  v.  Pearson 

Suffield  v.  Brown  . 


Sutherland  v.  Cooke 
Swallow  v.  Binns  . 


PAGE 

27Beav.  653    . 

. 

289 

Law  Rep.  3  Ck  646     . 

. 

515 

25Beav.  154    . 

. 

417 

4  My.  &  Cr.  331 

. 

460 

3  My.  &  Cr.  711 

• 

37 

3  Wils.  60 

. 

271 

Law  Rep.  6  Eq.  319     . 

. 

367 

9  Ves.  300 

. 

536 

1  Sch.  &  Lef.  176 

a 

406 

Law  Rep.  1  Eq.  349 ;  2Ch.332 

68 

Law  Rep,  1  C.  P.  596  . 

• 

328 

Law  Rep.  2  Eq.  182  ."  . 

. 

314 

8  Ves.  481 

. 

217 

27Beav.207;  4DeG.< 

&J.593 

477 

7  Ves.  522 

. 

474 

30  Beav.  371    . 

• 

114 

1  Mac.  &  G.  364 

320,350 

25  Beav.  628    . 

• 

474 

3  Jur.  (N.S.)  516 

« 

329 

1  Dr.  &  Sm.  384 

9                                                 • 

127 

1H.  &M.  716. 

»                                                   • 

397 

2  Brod.  &  B.  38 

*                                                  « 

32 

Law  Rep.  3  C.  P.  463  . 

*                                  m 

120 

5  Ex.  129 

•                                  • 

7 

Law  Rep.  3  H.  L.  171 

»                                  • 

279 

8  Sim.  193 

•                                  • 

390 

3  D.  J.  &  S.  293 

«                                  • 

320 

Law  Rep.  6  Eq.  551 
1  J.  &  H.  721  . 

*                                  • 

492 

■                                  • 

146 

Law  Rep.  3  Ch.  753 

•                                  • 

453 

2  Bro.  0.  C.  91 

•                                  • 

320 

3  Drew.  697 ;  1  De  G. 

&J.62 

294 

1  Drew.  686     . 

.           . 

75 

3  K.  &  J.  393  . 

a                           . 

114 

9  Hare,  75 

.                            . 

460 

1  Wh.  &  T.  L.  C.  303, 

3rd  Ed. 

218 

1  D.  M.  &  G.  635 

.           . 

289 

26  Beav.  662    . 

.                           a 

527 

4  Madd.  411     . 

.                           a 

483 

9  Jur.  (N.S.)  999 ;  3 

3      La     J. 

(Ch.)  249     . 

a 

430 

1  ColL  498       . 

.                           a 

457 

1K.&J.417  . 

.                           a 

636 

T. 


Tatnall  v.  Hankey 

.    2  Moo.  P.  C.  342 

.    218 

Taylor  v.  Hare 

.    1  B.  &  P.  (N.R.)  260   . 

.    329 

Thellusson  v.  Woodford    . 

.    13  Ves.  209      . 

.    217 

Thomas  v.  Hobler 

.    8  Jnr.  (N.S.)  125 

.    328 

.    ID.  J.  &S.  63 

.    313 

TABLE  OF  GASES  CITED. 


Thomas  v.  Thomas 

Thompson  v.  Clive 

Thompson's  Trusts,  In  re  . 

Thomson  v.  Waterloo 

Thornton  v.  McKewan      . 

Tichborne  v.  Mostyn 

Tipping  v.  St.  Helen's  Smelting  Company 

Tooke  v.  Hartley  . 

Townsend  v.  Westacott     . 

Townshend  (Lord)  v.  Windham   . 

Trent  and  Humber  Company,  In  re 

Troughton  v.  Binks 

■  v.  Gitley 

Tucker  v.  Hernaman 

Tulk  v.  Moxhay   . 

Turner,  Be 

Turquand  v.  Marshall 

Tweedy,  In  re 


•i 


2  Dr.  &  Sm.  298 
11  Beav.  475     . 

5  De  G.  &  SnL  667 
Law  Rep.  6  Eq.  36 
1H.&M.  525 . 
Law  Rep.  7  Eq.  55,  n. 
Law  Rep.  1  Ch.  66 

2  Bro.  C.  Q  125 
2  Beav.  340 ;  4  Beav. 
2  Ves.  Sen.  1  . 
Law  Rep.  6  Eq.  396 

6  Ves.  573 
Amb.  630 
4D.M.&  G.  395 
2  Ph.  774 

2  Dr.  &  Sm.  501 
Law  Rep.  6  Eq.  112 

Ch.  376 
9  W.  R.  398  . 


PAGE 

.  499 

.  438 

.  476 

.  431 

.  188 

.  65 

.  384 

.  404 

58    .  351 

.  320 

.  133 

.  145 

.  144 

.  144 

.  528 

.  365 
Ibid.  4 

163, 444 

.  323 


V. 


Valpy  v.  Gibson   . 
Van  Casteel  v.  Booker 
Vaughan  v.  Vanderstegen 
Vertne  v.  Jewell    . 
Viney  v.  Chaplin  . 


4  C.  B.  837       . 

2  Ex.  691 

2  Drew.  165     . 

4  Camp.  31 

2  De  G.  &  J.  468 


.  67 
.  67 
18,  314 
.  209 
.    515 


w. 


Walker,  Ex  parte  . 
■  v.  Jones    . 

v.  Simpson 

Wallwyn  v.  Lee    . 
Ward  v,  Baugh     . 

v.  Grey 

Warden  v.  Jones  . 

Waring,  Ex  parte     . 

Warner  v.  Warner 

Watkins  v.  Cheek 

Watson  v.  Mid- Wales  Railway  Company 

Webb  v.  Hewitt    . 

Webster  v.  Webster 

Welby  v.  Welby  . 

Wells'  Estate,  In  re 

Wells  v.  Malbon   . 

West  v.  Ray 

Westmeath  v.  Salisbury 

White  v.  Baker     . 

v.  Hill 

Whitehead  v.  Anderson 
White's  Trusts,  Re 
Wilkinson  v.  Adam 
Willan,  In  re 
Williams,  Ex  parte 
v.  Wilcox 


Vol.  VIL 


D 


1  Drew.  508  . 
Law  Rep.  1  P.  C.  50 
1K.&J.  713  . 

9  Ves.  24 

4  Ves.  623 

26  Beav.  485  . 

2  De  G.  &  J.  76 
19  Ves.  345  . 
15  Jur.  141  . 
2S.&S.  199  . 
Law  Rep.  2  C.  P.  593 

3  K.  &  J.  438  . 

4  D.  M.  &  G.  437 
2  V.  &  B.  187  . 
Law  Rep.  6  Eq.  599 
31  L.  J.  (Ch.)  344 
Kay,  385 

6  Bli.  (N.S.)  339 
2  D.  P.  &  J.  65 
Law  Rep.  4  Eq.  265 
9  M.  &  W.  518 
Job.  656 
1  V.  &  B.  422  . 
9  W.  R.  689  . 
Law  Rep.  2  Eq.  216 
8  Ad.  &  E.  314 


.  341 

.  406 

•  474 

.  148 

.  496 

.  521 

.  320 
213,  453 

.  172 

.  289 

.  242 

.  80 

.  345 

,  218 

.  173 

.  229 

.  223 

.  845 

.  480 

.  476 

.  67 

.  521 

.  171 

.  323 

.  444 

.  389 


XXT1 


TABLE  OF  OASES  CITED. 


PAGl 


Willoughby  v.  Willoughby 

Wilmott  v.  Flewitt 
Wilmshurst  v.  Bowker 
Wilson  v.  Bates    . 

■  v.  Hart 
v.  Heaton . 

■  v.  Mushett 
—  v.  Bound  • 
— —  v.  Wilson . 

v. . 

Wilton  v.  Colvin  . 
Winter  v.  Lord  Anson 
Wintle  v.  Bristol  and  South  Wales  Bail- 
way  Company  . 

Wintour  v.  Clifton 
Wise,  In  re 
Wood  u.  Boosey    . 
v.  Leadbitter 

■  v.  Sooles 

■  v.  Sutcliffe  . 
Woods  v.  Woods  . 
Wootton's  Estate,  In  re 
Wortham  v.  Pemberton 
•Worthington  v.  Gimson 
Wright  v.  Castle  . 
Wyth  v.  Blackman 


j  1  T.  R.  763;  Beit's  Supp.  to 

\      Ves.  Sen.  441 

.    144 

.    13  W.  B.  856  . 

.    480 

.    7  Man.  &  G.  882 

.      70 

.    3  My.  &  Cr.  197 

.    425 

.    Law  Bep.  1  Ch.  463 

.    529 

.     11  Beav.  492    . 

.    417 

.    3B.&A(L743 

.    345 

.    4Giff.416 

.      86 

.    1  H.  L.  C.  638 . 

.    345 

.     Uac.  &  W.  457 

.    268 

.    3  Drew.  617      . 

.    235 

.    IS.  AS.  434;  3  Buss.  388     .    412 

I  10  W.  B.  210  . 
\    8D.M.  &  0.641 

.    383 

.    293 

.    5  De  G.  &  Sm.  415 

.    323 

.    Law  Bep.  2  Q.  B.  340  . 

.    272 

.    13  M.  &W.838 

.    121 

,    Law  Bep.  1  Ch.  369    . 

.    541 

2  Sim.  (N.S.)  163 

.    384 

.    lMy.&O.401 

.    520 

.    Law  Bep.  1  Eq.  589     . 

.      75 

,    1  De  G.  &  Sm.  644      . 

.    487 

.    2  E.  &  E.  618  . 

.    431 

3  Mer.  12 

.    268 

1  Ves,  Sen.  197 

.    474 

X. 


Xeres  Wine  Company,  In  re 


Law  Bep.  3  Ch.  769 


.    182 


T. 


Yelland's  Case 
Young  v.  Robertson 


Law  Bep.  4  Eq.  350     .  .    656 

4  Maoq.  314 ;  8  Jur.  (N.S.)  825    480 


Cquttp  Casts; 


BEFORE 


THE  MASTER  OF  THE  ROLLS, 


AND  THE 


VICE-CHANCELLORS. 


Not.  9. 


MILLER  v.  MARRIOTT.  M.  B. 

Partition  Suit— Sale— Costs -Zl  &  32  Vict.  c.  40.  1868 

In  a  partition  suit,  where  the  property  was  held  in  equal  shares,  the  costs 
of  all  parties,  on  a  decree  for  sale  under  31  &  32  Vict.  c.  40,  were  ordered  to 
be  paid  out  of  the  estate. 

DY  the  will  of  James  Parke  certain  real  estates  were  devised 
(subject  to  a  charge)  in  equal  fourtli  parts.  The  bill  in  this  suit 
was  filed  by  the  owners  of  one  of  the  fourths,  praying  for  a  sale 
with  the  consent  of  the  Defendants,  or,  in  the  alternative,  for  a 

partition. 

It  was  stated  at  the  Bar  that  three  of  the  fourths  were  vested  in 
owners  who  were  sui  juris:  and  the  remaining  fourth  in  trustees 
who  had  a  power  of  sale. 

A  decree  was  now  made  for  a  sale  under  31  &  32  Vict.  c.  40. 

The  Solicitor-General  (Mr.  BaggaUay),  and  Mr.  Everitt,  for  the 
Plaintiffs,  asked  that  the  costs  of  all  parties  might  be  paid  out  of 
the  proceeds  of  sale.  The  Court  was  enabled  to  make  such  an 
order  by  the  10th  section  of  the  Act;  and  had  acted  on  the  power 
under  similar  circumstances  in  Oslornx.  Osbom  (1).     Further,  it 

(1)  Law  Rop.  0  Eq.  P>S8. 
Vol.  VII.  il  52 


EQUITY  CASES.  [L.  B. 

M.  R.      would  have  been  necessary  to  come  to  the  Court  in  order  to  satisfy 
1868       the  charge ;  and  then  the  costs  would  clearly  have  been  payable 

Miller       ou*  °f  *^e  estate. 


v. 

Marriott. 


Mr.  Nalder  for  the  parties  interested  in  another  fourth,  and 
Mr.  Spencer  Pereival  for  the  owner  of  another  fourth,  who  was  also 
trustee  of  the  charge,  supported  the  application. 

Mr.  Upton,  for  the  owner  of  the  remaining  fourth,  opposed  the 
application,  citing  LandeU  v.  Baker  (1). 

Lobd  Eomilly,  M.E. : — Where  the  rights  are  exactly  equal, 
and  a  sale  is  equally  for  the  advantage  of  every  one,  ought  not  the 
costs  to  be  paid  out  of  the  estate  ?  If  the  shares  were  unequal, 
different  considerations  might  apply. 

Mr.  Upton : — If  the  sale  is  made  under  the  Act,  LandeU  v.  Baker 
governs  the  case.  But,  in  truth,  it  was  not  necessary  to  take  a  decree 
under  the  Act,  as  the  parties  were  competent  to  make  a  title  with- 
out having  recourse  to  it,  and  therefore  the  old  rule  as  to  the  costs 
in  partition  suits  will  apply.  The  charge  cannot  affect  the  case, 
as  the  suit  was  not  instituted  for  the  purpose  of  paying  it  off. 

Lobd  Eomilly,  M.E. : — 

The  Plaintiff  has  only  one-fourth  of  the  property ;  the  Defen- 
dants have  the  other  three-fourths,  and  they  all  get  the  advantage 
of  the  Plaintiff's  bill,  and  of  the  costs  he  has  incurred,  which  are 
usually  the  greatest  The  Vice-Chancellor  Malins  thought  that 
under  these  circumstances  the  costs  of  all  parties  ought  to  come 
out  of  the  estate,  and  I  am  disposed  to  follow  him. 

Solicitors:  Messrs.  S.  F.  Miller  <fe  Son;  Messrs.  Scott  &  Co.; 
Messrs.  Baxter,  Rose,  Norton,  &  Co. ;  Messrs.  Yowng,  Maples,  <k  Co. 

(1)  Law  Rep.  6  Eq.  268, 
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In  re  GENERAL  ESTATES  COMPANY.  u.  a. 

HASTIE'S  CASE.  ^ 

June  12; 
Winding-up — Bankruptcy — Liability  of  Bankrupt  Shareholder  to  pay  subsequent       Nov.  24. 

GsB»— Bankruptcy  Act,  1861,  a.  154—  Companies  Act,  1862,  as.  75,  77.  ~~ 

A  member  of  a  limited  company  who  has  become  bankrupt  and  obtained 
his  discharge,  and  whose  estate  has  been  fully  administered  by  the  assignee, 
remains  liable,  in  the  event  of  the  company  being  subsequently  wound  up,  to 
be  made  a  contributory  in  respect  of  his  shares  not  fully  paid  up,  and  is  not 
exonerated  under  sect.  154  of  the  Bankruptcy  Act,  1861,  or  sect  75  of  the 
Companies  Act,  1862,  unless  the  assignee  has  been  substituted  for  him  under 
sect  77  of  the  Companies  Act,  and  the  assignee,  if  he  does  not  elect  to  take 
the  shares  cannot  be  compelled  to  do  so,  or  be  made  liable  as  a  contributory. 

The  case  of  Martin's  Patent  Anchor  Company  v.  Morton  (1),  commented 
on. 

iHIS  was  an  application  to  remove  the  name  of  Mr.  Eastie  from 
the  list  of  contributories  of  the  General  Estates  Company,  Limited. 

The  company  was  formed  in  1865,  and  duly  registered  under  the 
Companies  Ad,  1862,  in  July,  1865.  Eastie  was  one  of  the  original 
shareholders,  holding  125  shares  of  £20,  on  each  of  which  £2  had 
been  paid. 

In  April,  1866,  he  became  bankrupt.  Shortly  afterwards  the 
creditors9  assignee  was  appointed,  who  refused  to  take  the  shares. 

On  the  5th  of  July,  1866,  Eastie  obtained  his  discharge  under 
the  bankruptcy,  his  estate  haying  been  duly  administered  and 
wound  up.    , 

The  company  being  in  course  of  voluntary  winding  up  an  order 
was  made  on  the  27th  of  November,  1866,  for  the  continuance  of 
the  winding  up  under  the  supervision  of  the  Court,  and  the  sum  of 
£18  remained  due  on  each  of  the  125  shares  which  Eastie  took. 

The  liquidator,  in  settling  the  list  of  contributories,  put  on 
Bodies  name  for  125  shares,  and  the  object  of  the  present  appli- 
cation was  that  the  name  of  the  assignee  might  be  substituted,  or 
that  Eastie7 s  name  might  be  removed  from  the  list  of  contributo- 
ries, on  the  ground  that  all  his  liabilities  to  future  calls  had  been 

(1)  Law  Rep.  3  Q.  B.  306. 
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discharged  under  the  Bankruptcy  Act,  1861,  and  the  Companies 
Act,  1862. 

The  question  in  the  case  mainly  depended  on  the  construction 
of  sect  151  of  the  Bankruptcy  Act,  1861,  and  sects.  75  and  77  of 
the  Companies  Act,  1862  (1). 

Mr.  Jessd,  Q.C.,  and  Mr.  Fischer,  in  support  of  the  application : — 

We  submit  that  the  name  of  the  applicant  should  be  removed 
from  the  list  of  contributories,  on  the  ground  that  he  is  discharged 
from  all  liability.  This  case  is  not  to  be  governed  by  that  of 
Martin's  Patent  Anchor  Company  v.  Morton  (2),  where  it  was  held 
that  a  shareholder  who  had  become  bankrupt  and  received  his  dis- 
charge but  retained  his  shares  was  liable  for  future  calls.  There  is 
no  ground  for  saying  that  sect.  75  of  the  Companies  Act,  which 
makes  it  lawful  in  the  case  of  the  bankruptcy  of  any  contributory 
to  prove  against  his  estate  the  estimated  value  of  his  liability  to 
future  calls,  only  applies  where  the  bankruptcy  of  the  contributory 
is  contemporaneous  with  or  subsequent  to  the  winding-up  of  the 


(1)  Sect.  154  of  the  Bankruptcy  Act, 
1861,  is  as  follows : — 

"If  any  bankrupt  shall  at  the  time 
of  adjudication  be  liable,  by  reason  of 
any  contract  or  promise,  to  pay  pre- 
miums upon  any  policy  of  insurance, 
or  any  other  sums  of  money,  whether 
yearly  or  otherwise,  or  to  repay  to  or 
indemnify  any  person  against  any  such 
payments,  the  person  entitled  to  the 
benefit  of  such  contract  or  promise  may, 
if  he  think  fit,  apply  to  the  Court  to  set 
a  value  upon  his  interest  under  such 
contract  or  promise,  and  the  Court  is 
hereby  required  to  ascertain  the  value 
thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained." 

The  sections  of  the  Companies  Act 
referred  to  are  as  follows  : — 

Sect.  75.  *  The  liability  of  any  per- 
son to  contribute  to  the  assets  of  a  com- 
pany under  this  Act  in  the  event  of  the 
name  being  wound  up,  shall  be  deemed 
to  create  a  debt  (in  England  and  Ire- 
land of  the  nature  of  a  specialty)  ac- 


cruing due  from  such  person  at  the  time 
when  his  liability  commenced,  but  pay- 
able at  the  time  or  respective  times 
when  calls  are  made,  as  hereinafter 
mentioned,  for  enforcing  such  liability  ; 
and  it  shall  be  lawful  in  the  case  of  the 
bankruptcy  of  any  contributory  to  prove 
against  his  estate  the  estimated  value 
of  his  liability  to  future  calls,  as  well 
as  calls  already  made." 

Sect.  77.  "  If  any  contributory  be- 
comes bankrupt  either  before  or  after 
he  has  been  placed  on  the  list  of  contri- 
butories, his  assignees  shall  be  deemed 
to  represent  such  bankrupt  for  all  the 
purposes  of  the  winding-up,  and  shall  be 
deemed  to  be  contributories  accordingly, 
and  may  be  called  upon  to  admit  to 
proof  against  the  estate  of  such  bank- 
rupt, or  otherwise  to  allow  to  be  paid  out 
of  his  assets  in  due  course  of  law,  any 
moneys  due  from  such  bankrupt  in  re- 
spect of  his  liability  to  contribute  to  the 
assets  of  the  company  being  wound  up." 

(2)  Law  Rep.  3  Q.  B.  306. 
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company,  for  there  is  nothing  in  the  section  to  restrict  the  mean-       M.  R. 
ing  of  the  word  "  contributory,"  which  includes  every  person  liable        isgs 
to  contribute,  and  it  would  be  inconsistent  with  the  other  sections,     haotik' 
That  section  enables  the  liquidator  to  prove  against  the  bankrupt's       Ca8k» 
estate  for  future  calls,  though  the  winding-up  is  subsequent  to  his 
discharge.     It  is  impossible  that  the  bankrupt  can  remain  liable 
for  calls  to  be  made  on  his  shares  after  they  have  passed  into  the 
hands  of  the  assignee.    He  is  fully  discharged  under  the  statute, 
whatever  may  be  the  effect  of  the  decision  of  the  Court  of  Queen's 
Bench,  which  is  not  a  binding  authority  on  this  Court. 

Mr.  Roxburgh,  Q.C.,  and  Mr.  Edmund  James,  for  the  liquidator : — 

The  judgment  of  the  Court  of  Queen's  Bench  is  consistent  with 
the  true  construction  of  the  statute.  There  is  a  distinction  in  the 
Act  between  a  "  shareholder"  and  a  "  contributory."  Before  the 
commencement  of  the  winding-up  a  man  is  a  "  shareholder ;"  after- 
wards he  is  a  u  contributory,"  and  sects.  74 — 78,  apply  to  persons 
who  are  members  of  the  company  and  liable  to  contribute  at  the  * 
time  when  the  winding-up  commences.  When  the  bankruptcy  of 
Eadie  occurred,  no  calls  had  been  made,  and  it  would  then  have 
been  impossible  for  the  comp&ny  to  have  proved  against  his  estate 
in  respect  of  possible  future  calls,  but  there  was  at  that  time  no 
debt,  and  the  bankrupt's  discharge  did  not  affect  his  liability  in 
respect  of  subsequent  calls.  When  the  winding-up  commenced, 
and  the  liabilities  were  ascertained,  then  sect.  75  of  the  Companies 
Act  came  into  operation.  There  is  nothing  in  this  section  to  dis- 
charge the  applicant  from  his  liability  in  respect  of  calls  made 
subsequently  to  his  discharge,  for  the  discharge  only  applies  to 
debts  proveable  under  the  bankruptcy. 

The  liability  to  pay  future  calls  was  not  a  contract  within  the 
meaning  of  sect.  154  of  the  Bankruptcy  Aet,  1861,  for  there  can 
be  no  breach  of  contract  till  there  has  been  non-payment  of  a  call 
when  actually  made. 

[They  referred  to  South  Staffordshire  Railway  Company  v.  Bum- 
tide  (1) ;  General  Discount  Company  v.  Stokes  (2).] 

Mr.  Jessd,  in  reply. 

(1)  5  Ex.  129.  (2)  17  C.  B.  (N.  S.)  765. 
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M.  R.      Nov.  24.    Lord  Eomilly,  M.R. : — 

22?  The  facts  of  this  case  raise  a  question  of  considerable  import- 


Hastie's     ance,  which  I  have  felt  much  doubt  about,  and  have  taken  a  long 

Case.  . 

—        time  to  consider. 

The  facts  are  these : — [His  Lordship  then  stated  the  facts  of  the 
case.] 

It  is  obviously  impossible  to  put  the  assignee  on  the  list  of  con- 
tributories. He  cannot  be  compelled  to  take  the  shares.  He  has 
repudiated  them,  and  cannot  be  made  liable  for  anything  in  respect 
of  them.  Whether  the  bankrupt,  Mr.  Hastie,  should  be  put  on  the 
list  of  contributories  depends  on  the  question  whether  he  is  liable, 
notwithstanding  his  bankruptcy  and  discharge,  to  pay  the  calls  to 
be  made  on  these  shares.  If  he  is  not  so  liable,  then,  on  the  prin- 
ciple which  prevents  a  holder  of  paid-up  shares  from  being  placed 
on  the  list  of  contributories  unless  by  his  own  desire,  I  think  that 
he  ought  not  to  be  placed  on  the  list 

That  this  liability  to  pay  the  calls  is  originally  a  debt  due  from 
him  cannot  be  doubted,  for  the  16th  section  of  the  Companies  Act, 
1862,  makes  it  a  debt,  exactly  as  if  he  had  contracted  to  pay  it ; 
but  then  arises  the  question  whether,  under  sect  154  of  the  Bank* 
ruptcy  Act,  1861,  he  is  not  discharged,  or,  if  he  be  not  discharged 
from  such  liability  under  the  Act  of  1861,  whether  sects.  75  and 
77  of  the  Companies  Act,  1862,  do  not  make  it  imperative  for  the 
company  to  prove  against  the  estate  of  the  bankrupt  for  future 
calls  as  well  as  for  calls  existing  at  the  date  of  the  bankruptcy. 
The  question  seems  to  be  in  a  great  measure  governed  by  the 
case  of  Martin  8  Patent  Anchor  Company  v.  Morton  (1),  the  head- 
note  of  that  case  is  as  follows: — "A  shareholder  in  a  company 
under  the  Companies  Act,  1862,  who  has  become  bankrupt  and  re- 
ceived his  discharge,  but  retains  his  shares,  is  not  discharged 
from  liability  to  pay  subsequent  calls,  whether  made  while  the 
company  is  in  operation,  or  when  it  is  being  wound  up :  for  the 
covenant  of  the  shareholder  on  becoming  a  member  under  sect.  16 
to  pay  the  calls  on  his  shares  is  not '  a  contract  to  pay  sums  of 
money  yearly,  or  otherwise/  within  sect  154  of  the  Bankruptcy 
Act,  1861,  so  as  to  make  the  present  value  of  their  liability  prove- 

(1)  Law  Rep.  3  Q.  B.  306. 
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able  under  that  section ;  and  sect.  75  of  the  Companies  Ad,  1862,       M.  it. 
which  makes  it '  lawful  in  the  case  of  the  bankruptcy  of  any  con-        1868 
tributary  to  prove  against  his  estate  the  estimated  value  of  his     Has-to's 
liability  to  future  calls,'  only  applies  where  the  bankruptcy  of  the       CAgg* 
contributory   is    contemporaneous  with  the  winding  up  of  the 
company." 

I  have  carefully  considered  that  case  as  bearing  upon  the  pre* 
sent,  to  which  it  seems  expressly  to  apply.  In  deciding  that  case, 
Mr.  Justice  Blackburn  says  (1):  "  It  would  be  a  monstrous  injustice 
that,  when  a  man  remains  a  shareholder,  the  assignees  not  taking 
his  shares,  he  should  yet  be  allowed  to  get  rid  of  his  liability  to 
pay  calls  on  the  ground  that  he  has  been  a  bankrupt  several  years 
before.* 

But  this  observation  does  not  seem  to  take  into  account,  that  if 
the  shares  are  worth  anything  the  assignee  will  take  them  and 
sell  them,  and  that  the  bankrupt  has  no  possible  means  of  getting 
rid  of  them  if  they  are  utterly  worthless,  but  will  still  remain  liable 
for  the  future  calls  which  may  be  made,  though  the  policy  of  the 
Bankruptcy  Ad,  1861,  is  to  release  him  from  all  liabilities. 

However,  this  is  certain,  that  inasmuch  as  his  liability  to  pay 
these  calls  is  a  legal  liability  imposed  by  the  16th  section  of  the 
Companies  Ad,  1862,  it  follows  necessarily  that  he  must  pay 
them  unless  he  is  relieved  by  the  effect  of  some  Act  of  Parliament. 
Hie  only  Acts  which  relate  to  this  subject  are  the  Bankruptcy 
Ad,  1861,  and  the  Companies  Ad,  1862.  In  the  first  of  these 
statutes  the  section  especially  relied  upon  is  sect  154,  which  is  as 
follows :— [His  lordship  then  read  the  section.] 

It  is  quite  settled  by  South  Staffordshire  Railway  Company  v. 
Bwrnside  (2),  and  General  Discount  Company  v.  Stokes  (3),  that 
under  the  prior  Bankruptcy  Acts,  future  calls  were  not  proveable 
cither  as  a  debt  payable  in  futuro,  or  as  a  debt  due  on  a  con- 
tingency. The  question  on  this  Act  is,  does  this  section  carry  the 
matter  further  ?  and  I  think  it  must  be  answered  that  it  does  not 
carry  the  matter  further  than  the  previous  Bankruptcy  Acts  in 
respect  of  making  the  future  calls  proveable  as  debts.  It  is  plainly 
impossible,  for  the  proof  must  be  for  the  value  of  the  liability,  and 

(1)  Law  Rep.  3  Q.  B.  311.  (2)  5  Ex.  129. 

(3)  17  C.  B.  (N.S.)  765. 


Case. 
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M.  R.  this  cannot  possibly  be  ascertained,  inasmuch  as  it  is  obviously 
isgs  impossible  to  know  whether  or  not  any  call  will  ever  be  made  in 
Hastie's  the  case  of  a  company  that  is  still  a  working  company.  The  section 
was  obviously jmeant  for  fixed  payments  infuturo,  at  any  interval 
of  time.  It  resembles  a  case  where  a  man  having  entered  into  a 
covenant  with  a  lessor  that  the  lessee  should  leave  the  property 
leased  at  the  end  of  the  term  in  a  proper  state  of  repair  becomes 
bankrupt  and  obtains  his  discharge  before  the  termination  of  the 
lease,  in  which  case  he  still  remains  liable  on  his  covenant  to  the 
lessor,  who  could  not  by  any  possibility  have  proved  for  anything 
under  the  bankruptcy. 

The  other  statute  relied  on  is  the  Companies  Act,  1862.  When 
we  come  to  look  at  this  Act,  we  find  sects.  75  and  77  which  apply 
to  this  subject,  and  of  these,  sect.  75  provides  for  proof  and  pay- 
ment on  valuation  where  the  company  is  in  course  of  liquida- 
tion : — [His  Lordship  then  read  sect.  75.] 

The  question  is,  whether  this  section  extends  to  a  case  where  the 
bankruptcy  has  been  wound  up,  the  bankrupt  discharged,  and  the 
assets  administered,  before  the  winding  up  of  the  company. 

The  Judges  in  Martin's  Patent  Anchor  Company  v.  Morton  (1) 
thought  that  this  could  not  be  the  construction  of  the  section,  for 
that  an  order  to  prove  a  debt  against  the  estate  of  a  bankrupt  where 
the  bankruptcy  had  been  completely  and  finally  wound  up  was  on 
the  face  of  it  a  mere  mockery.  And  Mr.  Justice  Blackburn  observed 
that  the  following  sections,  76  and  77,  shew  that  sect.  75  refers  to  a 
bankruptcy  still  pending  when  the  winding-up  takes  place,  while 
the  assignees  have  still  assets,  and  that  in  such  a  case  the  com- 
pany may  prove  for  the  estimated  amount  of  the  liability  to  future 
calls.  Mr.  Justice  Lush  does  not  seem  entirely  to  adopt  this  view, 
and  makes  this  observation  (2) :  "  The  construction  sought  to  be 
put  by  the  Defendants'  Counsel  on  sections  75  and  77  of  the  Com- 
panies Act,  1862,  cannot  be  maintained.  On  the  other  hand,  it 
might  be  said  that  the  sections  refer  only  to  the  case  of  a  bank- 
ruptcy taking  place  after  the  winding-up  has  commenced;  but 
that  would  be  too  narrow  a  construction.  The  sections  seem  to 
me  to  refer  to  the  concurrency  of  the  two  proceedings,  the  bank- 
ruptcy of  the  shareholder  and  the  winding  up  of  the  company, 
(1)  Law  Rep.  3  Q.  B.  306.  (2)  Law  Rep.  3  jQ.  B.  812. 
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The  first  part  of  sect.  75  applies  to  all  shareholders,  and  says  that       MLB. 
the  liability  as  a  contributory  shall  be  deemed  a  debt  accruing  due        i868 
when  he  first  becomes  a  contributory,  but  not  payable  till  the     hIbtie's 
calls  are  made.     The  section  then  goes  on  to  say  what  is  to  be       0asb- 
done  in  the  case  of  the  bankruptcy  of  a  contributory.    The  argu- 
ment of  the  Defendants  requires  the  language  of  the  section  to  be 
altered,  or,  at  any  rate,  to  be  read  as  if  it  said :  It  shall  be  lawful 
in  the  case  of  any  contributory, '  who  has  at  any  time  been  bank- 
rapt  and  obtained  his  discharge,'  to  prove  against  his  estate  the 
estimated  value  of  his  liability  to  future  calls.    But  such  a  pro- 
vision would  be  perfectly  absurd ;  how  could  there  be  any  proof 
against  an  estate  already  administered,  and  against  a  man  who 
has  become  sui  Juris  ?" 

But  I  am  inclined  to  think  that  this  does  not  apply  to  every 
case,  and  that  cases  will  arise  in  which  it  is  difficult  to  say  how 
the  section  can  be  so  restricted.  As  where  an  estate  comes  in 
unexpectedly  to  the  assignee  under  an  old  bankruptcy  after  the 
bankrupt's  discharge,  and  after  the  former  assets  have  been  ad- 
ministered, and  against  such  property  so  coming  to  the  assignee, 
I  presume  the  call  made  on  the  bankrupt  after  his  discharge 
could  be  proved.  If  this  be  so,  the  difficulty  might  be  avoided  by 
holding  that  the  true  construction  of  the  75th  section  is,  that  the 
bankrupt  is  not  to  be  discharged  from  the  call  unless  it  can  be 
shewn  that  there  is  something  in  the  shape  of  property  not  dis- 
tributed under  the  bankruptcy,  against  which  the  proof  might  be 
made,  in  this  way  obviating  the  objection  suggested  by  Mr.  Justice 
Blackburn ;  but  certainly  the  words  of  the  section  do  not  convey 
this  meaning  with  any  distinctness,  and  the  construction  of  the 
section  is  equally  difficult,  and  indeed  arbitrary,  if  it  be  held  that 
it  applies  where  there  are  assets  remaining  unadniinistered,  in 
which  case  it  absolves  the  bankrupt,  and  does  not  apply  where  all 
the  assets  are  administered  and  the  bankrupt  discharged.  At  the 
same  tune  it  is  to  be  observed,  that  the  unanimous  decision  of  the 
Court  of  Queen  s  Bench  is  that  in  the  latter  case  the  section  has 
no  operation. 

In  support  of  the  view  of  this  section  adopted  by  the  Court  of 
Queen's  Bench,  it  may  be  said  that  it  is  the  duty  of  the  bankrupt, 
if  he  wishes  to  free  himself  from  the  shares,  to  sell  them ;  or,  if  he 
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m.b.       cannot  do  this,  to  get  some  person  to  accept  them  as  transferee ; 

1868        but  even  then  the  difficulty  is  not  wholly  removed,  because  as 

H^z'g     such  transferee  must  be  supposed  to  be  a  pauper,  the  directors 

Cabr       may  refuse  to  accept  the  transfer,  and  consider  the  prospects  of  the 

bankrupt,  though  he  be  at  that  time  devoid  of  all  property,  better 

than  those  of  a  mere  pauper  transferee. 

On  the  whole,  the  case  seems  to  me  to  be  one  of  difficulty  not 
foreseen  and  not  provided  for  by  the  Legislature;  and  I  think 
that  the  true  construction  ot  the  sections  referred  to  does  not  meet 
the  exact  point  which  has  occurred.  It  might  be  desirable  if  the 
Legislature,  following  out  the  principle  already  adopted,  would  de- 
clare that  in  all  cases  where  the  assignees  of  the  bankrupt  refuse 
to  adopt  the  shares,  the  company  should  be  at  liberty  to  sell  them  ; 
and  that  if  the  company  decline  or  are  unable  to  do  so,  the  bank- 
rupt should  be  at  liberty  to  surrender  them  to  the  company,  and 
liave  them  cancelled ;  and  that  in  de&ult  of  his  taking  that  course 
he  should  remain  liable.  But  the  Act  does  not  say  so,  and  it  is 
impossible,  as  it  stands,  so  to  construe  it. 

Of  course,  if  the  bankrupt  chooses  to  go  on  with  the  speculation 
and  keep  the  shares,  he  is  at  liberty  to  do  so ;  and  in  the  case  in 
the  Queen's  Bench  the  bankrupt  appears  to  have  kept  them  for 
two  years  and  a  half  after  his  bankruptcy  and  before  the  company 
was  wound  up :  accordingly  the  expressions  I  have  read  of  Mr. 
Justice  Blackburn  point  to  this  fact,  as  if  the  bankrupt  had  desired 
to  adopt  the  shares  for  his  own  benefit.  In  that  case,  unquestion- 
ably, he  must  be  liable  for  the  call  if  he  has  since  his  bankruptcy 
been  speculating  on  the  receipt  of  a  dividend,  or  on  the  shares 
acquiring  a  value  in  the  market. 

In  the  present  case  no  attempt  seems  to  have  been  made  by  Mr. 
Eadie  to  get' rid  of  the  shares  he  had  taken. 

The  case  seems  to  me  to  resolve  itself  into  this : — the  applicant, 
who  was  lately  bankrupt,  owes  a  debt  to  the  company,  made  so  by 
the  Act  of  1862,  sections  16  and  75.  He  must,  therefore,  remain 
liable  for  this  debt,  unless  he  is  released  by  statute.  Section  154  of 
the  Bankruptcy  Ad,  1861,  does  not  release  him,  and  sect  75 
of  the  Companies  Act,  1862,  is  too  obscurely  worded  as  to  this 
point  for  me  to  come  to  the  conclusion  that  it  does  release  him 
in  the  events  which  have  occurred.    If  this  does  not,  no  other 
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section  does  apply,  and  he  must  therefore  remain  liable,  unless       M.  B. 
the  assignees  are  substituted  in  his  place  under  the  77th  section  of        1868 
the  Companies  Ad,  1862.    That  section  is  to  this  effect: — [His     hasties 
Lordship  then  read  the  section.] 

I  think  that  this  does  not  deprive  the  assignees  of  their  in- 
herent power  of  electing  whether  to  take  the  shares  or  not ;  and 
that  if  they  decline  to  take  them,  they  cannot  be  compelled  to  do 
so.  And  after  their  refusal  to  take  the  shares,  and  after  they 
hare  fully  administered  the  estate  of  the  bankrupt,  and  dis- 
tributed it  amongst  the  creditors,  it  would  be  monstrous  that  a 
subsequent  failure  should  make  the  assignees  contributories,  and 
thereby  liable  personally  to  pay  these  calls — assignees  who  have 
no  property  of  the  bankrupt  remaining,  and  who  have  always 
refused  to  be  mixed  up  with  the  affairs  of  the  company.  In  addi- 
tion to  this,  the  section  says  the  calls  are  to  be  paid  out  of  assets, 
and  in  the  case  I  am  now  considering  all  the  assets  are  gone. 

In  this  state  of  circumstances,  and  for  the  reasons  I  have  stated, 
I  am  of  opinion  that  the  Chief  Clerk  has  come  to  a  right  con- 
clusion in  fixing  Mr.  Sadie  on  the  list  of  contributories,  and  that 
his  summons  must  be  dismissed,  but  without  costs. 

Solicitors  for  the  Applicant :  Messrs.  Tatham  dt  Sons, 
Solicitors  for  the  Liquidator :  Messrs.  Treherne  it  Wolferstan. 


Nov.  9, 19. 


In  re  SOUTH  OF  FRANCE  COMPANY.  m.  r. 

1868 
BAKON  DE  BEVILLE'S  CASE. 

Contributory— Signing  Memorandum  for  Paid-up  Shares — Companies  Act . 

1862,  8. 14. 

B.  subscribed  the  memorandum  of  association  of  a  company  for  450  ordi- 
nary shares  and  138  paid-up  shares : — 

Held,  that  he  was  a  contributory  in  respect  of  the  450  shares,  but  not  of 
the  198  paid-up  shares. 

Semble,  the  decision  would  have  been  otherwise  if  he  had  subscribed  for 
138  paid-up  shares  only. 

xHE  South  of  France  Wine-growing  Districts  Company,  Limited, 
was  incorporated  under  a  memorandum  of  association,  which  pro- 
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M.  b.      vided  that  the  nominal  capital  of  the  company  should  be  60,000 
1868       shares,  divided  into  2000  preferential  shares  and  1000  paid-up 
Barox'de    shares  of  £20  each. 
Seville's         rp^  articles  of  association  provided  (clause  6)  as  follows : — 

"  It  shall  be  lawful  for  the  company  to  issue  to  any  person  or 

persons  in  satisfaction  of  any  services  rendered  by  him  or  them  to 
the  company,  or  to  issue  to  any  corporation,  or  company,  or  person, 
as  tbfe  consideration  for  the  purchase  of  the  rights  of  any  patented 
or  other  invention,  or  of  any  concession,  grant,  or  license,  or  other 
property,  or  in  respect  of  any  debt  due  by  the  company,  shares  in 
the  company  on  which  the  full  sum  of  £20  per  share,  or  so  much 
thereof  as  shall  be  agreed  upon  between  the  directors  and  the 
parties  accepting  such  shares,  shall  be  credited  as  paid-up ;  such 
last-mentioned  shares  shall  be  called  "  paid-up."  The  holder  of 
any  paid-up  share  shall  not  be  liable  to  any  call  in  respect  of  any 
moneys  credited  on  such  shares." 

The  articles  of  association  contained  no  explanation  of  the  term 
"  preferential  shares :"  and  it  was  assumed  that  "  preferential " 
meant  nothing  more  than  "  ordinary  "  shares. 

Baron  de  BeviUe  signed  the  memorandum  of  association  for  450 
preference  shares  and  138  paid-up  shares.  Upon  the  company 
being  wound  up  by  the  Court,  he  was  placed  on  the  list  of  contri- 
butories  in  respect  of  588  shares ;  and  he  now  applied  that  he 
might  be  placed  thereon  as  a  contributory  in  respect  of  450  shares 
only. 

It  was  admitted  that  no  paid-up  shares  were  or  could  have  been 
allotted  to  Baron  de  BeviUe  under  the  6th  clause  of  the  articles  of 
association. 

Mr.  Southgate,  Q.C.,  and  Mr.  G.  N.  Celt,  for  Baron  de  BeviUe : — 

We  admit  on  the  authority  of  Evans9  Case  (1)  and  Migottis 
Case  (2),  that  Baron  de  BeviUe  is  liable  to  be  placed  on  the  list  of 
contributories  for  450  shares  not  specified  in  the  memorandum  of 
association  to  be  paid  up ;  but  when  that  is  done  the  provisions  of 
the  statute  will  be  satisfied,  and  he  ought  not  to  be  placed  on  the 
list  in  respect  of  the  138  shares  stated  to  be  paid  up.  Both  cre- 
ditors and  shareholders  must  be  taken  to  have  been  acquainted 

(1)  Law  Bep.  2  Ch.  427.  (2)  Law  Bep.  4  Eq.  238. 
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with  the  memorandum  of  association ;  and  they  cannot  say  that  H.  It. 
they  dealt  with  the  company  on  the  faith  that  Baron  de  BeviUe       1868 

would  be  under  any  liability  in  respect  of  these  shares.  Habox  de 


Mr.  Jessd,  Q.C.,  and  Mr.  Fischer,  for  the  official  liquidator : — 

'  The  company  had  no  power  to  issue  fully  paid-up  shares ;  there- 
fore Baron  de  BeviHe  must  take  ordinary  shares.  It  may  be  said 
that  if  a  person  contracts  to  take  paid-up  shares  he  will  not  be 
compelled  to  take  ordinary  shares  instead ;  but  the  contrary  has 
been  decided  in  DanieWs  Case  (1) ;  NkkoICs  Case  (2). 

Mr.  Souihgate,  in  reply  : — 

The  cases  cited  do  not  apply.  They  were  cases  in  which  the 
directors  having  no  power  to  issue  paid-up  shares,  did  so  fraudu- 
lently and  behind  the  backs  of  the  shareholders.  Here  everything 
is  open  and  on  the  face  of  the  memorandum  of  association.  It  is 
quite  clear  that  when  a  person  enters  into  a  conditional  contract  to 
take  shares  he  cannot  be  compelled  to  take  them  unless  the  condi- 
tion is  satisfied :  Pellatfs  Case  (3).  On  this  principle  Baron 
de  BeviUe  ought  to  be  relieved  from  all  liability  in  respect  of  the 
138  paid-up  shares. 


Seville's 
Case. 


Xov.  19.    Lord  Komilly,  M.R. : — 

This  is  an  application  by  the  Baron  de  BeviHe,  a  French  noble- 
man, to  have  his  name  removed  from  the  list  of  contributories  so 
far  as  regards  138  shares.  He  is  put  on  the  list  for  588  shares. 
He  signed  the  memorandum  as  the  holder  of  588  shares,  of 
which  138  were  there  stated  to  be  paid-up  shares :  as  to  the  rest, 
which  were  not  specified  to  be  paid  up,  there  is  no  question  but 
that  he  is  a  contributory.  I  have  come  to  the  conclusion  that  he 
is  not  a  contributory  as  to  the  138  shares  I  have  mentioned. 

The  case,  in  ray  opinion,  turns  on  the  14th  section  of  the  Act  of 
1862,  which  is  this : — "  The  memorandum  of  association  may,  in 
the  case  of  a  company  limited  by  shares,  and  shall,  in  the  case  of 
a  company  limited  by  guarantee,  or  unlimited,  be  accompanied, 

(1)  23  Beav.  568 ;  1  De  G.  &  J.  372.  (2)  24  Beav.  639. 

(3)  Law  Rep.  2  Ch.  527. 
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M.  B.      when  registered,  by  articles  of  association  signed  by  the  subscribers 

1868       to  the  memorandum  of  association,  and  prescribing  such  regula- 

Babok  de    tions  for  the  company  as  the  subscribers  to  the  memorandum  of 

B^^'s    association  deem  expedient:   the  articles  shall  be  expressed  in 

separate  paragraphs,*  numbered  arithmetically :  they  may  adopt  all 

or  any  of  the  provisions  contained  in  the  table  marked  A  in  the 
first  schedule  hereto ;  they  shall,  in  the  case  of  a  company,  whether 
limited  by  guarantee,  or  unlimited,  that  has  a  capital  divided 
into  shares,  state  the  amount  of  capital  with  which  the  company 
proposes  to  be  registered ;   and  in  the  case  of  a  company,  whether 
limited  by  guarantee  or  unlimited,  that  has  not  a  capital  divided 
into  shares,  state  the  number  of  members  with  which  the  com- 
pany proposes  to  be  registered,  for  the  purpose  of  enabling  the 
Eegistrar  to  determine  the  fees  payable  on  registration :  in  a  com- 
pany limited  by  guarantee,  or  unlimited,  and  having  a  capital 
divided  into  shares,  each  subscriber  shall  take  one  share  at  the 
least,  and  shall  write  opposite  to  his  name  in  the  memorandum  of 
association  the  number  of  shares  he  takes."    This  clause,  as  con- 
strued by  the  decisions  upon  it,  appears  to  me  to  amount  to 
this : — A  person  cannot  sign  the  memorandum  of  association  for 
shares  generally,  and  afterwards  say  that   some  or  all  of  them 
are  paid-up  shares,  unless  money  or  money's  worth  was  actu- 
ally paid  by  him   or  on  his  behalf  for  those  particular  shares : 
and  also,  if  he  sign  the  memorandum  of  association  in  respect 
of  shares  there  stated  to  be  paid-up  shares,  while  they  are  not 
really  paid  up,  he  will,  in  my  opinion,  be  liable  to  pay  the  amount 
due  on  the  shares.  The  Court  cannot  make  the  distinction  between 
one  set  of  shares  and  another  which  does  not  appear  on  the  memo- 
randum of  association ;  and  he  is  therefore  liable  for  all.    But  if 
the  distinction  is  already  made  on  the  memorandum  of  association, 
and  the  shareholder  signs  (for  example)  in  respect  of  100  shares 
generally  and  in  respect  of  100  paid-up  shares,  then,  though  he  is 
a  contributory  in  respect  of  the  first  100  shares,  he  is  not,  in  my 
opinion,  a  contributory  in  respect  of  the  100  paid-up  shares.  Either 
the  directors  of  the  company  had  power  to  enter  into  a  contract 
to  give  him  paid-up  shares  or  they  had  not ;  in  neither  case  does  it 
appear  to  me  that  he  can  be  made  liable  in  respect  of  the  paid-up 
shares.    If  they  had  the  power,  and  he  had  the  paid-up  shares  in 
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respect  of  which  the  contract  was  made,  he  could  not,  being  a       M.  B. 
holder  of  paid-up  shares,  be  put  on  the  list  of  contributories  except        1868 
by  his  own  consent.     If  they  bad  not  the  power,  the  shares  are     babo*  de 
nothing,  and  no  shareholder  is  deceived,  because  he  had  notice  of    B  q2J*'8 

the  transaction.      The  100  shares  for  which  he  has  subscribed        

without  qualification  are  sufficient  to  satisfy  the  statute. 

But  when  he  subscribes  for  paid-up  shares  alone  and  they  are  not 
paid-up,  then  the  subscriber  is  liable  to  calls  on  all  the  shares, 
and  will  be  made  a  contributory  accordingly,  because,  as  I  have 
remarked,  no  distinction  can  be  made  between  shares  which  ap- 
pear on  the  memorandum  of  association  to  be  all  in  the  same 
category ;  of  course  he  will  be  allowed  on  account  all  moneys  paid 
by  him  in  respect  of  such  shares  or  money's  worth  given  for  tbem. 
Snch  a  case  is  quite  distinct  from  one  where  the  contributory  sub- 
scribes for  a  number  of  shares  generally,  and  for  another  number 
of  shares  as  paid  up ;  for  the  latter  set  the  contributory  cannot 
be  made  liable. 

Solicitors  for  Baron  de  BevSle :  Messrs.  Bannister  &  Robinson. 
Solicitors  for  the  Official  Liquidator :  Messrs.  Ewbank  &  Par- 
Ongfon. 
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Nov.  4. 


V.-0.  M.  BUTLEE  v.  CUMPSTON. 

1868 

Liability  of  Married  Woman — Savings  from  Separate  Estate — Calls  on  Shares. 

One  of  two  trustees  of  a  marriage  settlement,  under  which  the  wife  took  a 
separate  estate  for  life  without  power  of  anticipation,  having  shares  in  a  bank 
vested  in  him  upon  the  trusts  of  the  settlement,  obtained  an  allotment  of 
new  shares  at  the  request  of  the  wife,  and  upon  the  faith  of  her  representa- 
tion that  the  purchase-money  should  be  paid  out  of  certain  savings  of  her 
separate  estate.  The  bank  failed,  and  calls  were  made  upon  the  trustee,  who 
filed  a  bill  to  enforce  repayment  out  of  the  wife's  savings : — 

Held,  that  the  savings  of  the  wife's  separate  estate  were  liable  to  indemnify 
the  trustee  against  all  calls  and  liabilities  incurred  on  her  behalf  in  respect 
of  the  shares : 

Held,  also,  that  money  arising  from  savings  of  separate  estate  which  had 
been  invested  by  the  wife  in  the  names  of  the  trustees  of  the  settlement 
without  any  intimation  that  it  was  to  be  held  on  the  trusts  of  the  settle- 
ment, was  liable  to  indemnify  the  trustee  of  the  shares. 

1>Y  a  settlement  made  in  the  year  1858,  upon  the  marriage  of 
Thomas  Cumpston  and  Jane  his  wife,  certain  property,  comprising 
a  considerable  number  of  shares  in  different  companies,  belonging 
to  Jane  Cumpston  was  assigned  to  Alexander  Sheriff  and  Ambrose 
Butter  upon  trust  to  continue  The  several  sums  of  stock  and 
shares,  or  any  part  of  them,  in  their  then  state  of  investment,  or 
vary  such  securities  as  they  should  in  their  discretion  think  fit, 
and  the  trustees  were  to  stand  possessed  of  all  the  property  com- 
prised in  the  settlement  upon  trust  during  the  life  of  Jane  Cump- 
ston to  pay  the  interest,  dividends,  and  annual  produce  into  her 
hands  for  her  separate  use,  with  a  restraint  on  anticipation,  and 
after  her  decease  for  such  persons  as  she  should  by  will  appoint, 
with  limitations  over  in  default  of  appointment,  under  which  the 
husband  took  an  annuity  of  £500  determinable  on  bankruptcy. 

All  the  trust  property  comprised  in  the  settlement  was  trans- 
ferred into  the  names  of  the  two  trustees,  with  the  exception  of 
fifty-five  shares  in  the  Leeds  Banking  Company,  which  were  trans- 
ferred into  the  name  of  the  Plaintiff,  Ambrose  Butler,  alone,  and 
the  dividends  upon  all  the  property  were  received  by  Jane  Cump- 
ston in  accordance  with  the  trusts  of  the  settlement.  In  the  month 
of  June,  1864,  the  Plaintiff  received  a  circular  from  the  Leeds 
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Banking  Company  offering  new  shares  in  the  bank  in  respect  of     v.-O.  M. 
the  fifty-five  shares  belonging  to  Jane  Cumpston,  and  then  standing       is68 
in  the  Plaintiff's  name.    At  the  urgent  request  of  Jane  Cumpston      bttlkr 
the  Plaintiff  signed  the  circular  applying  for  eleven  shares,  the         '• 
number  having  been  filled  up  by  Mrs.  Cumpston  herself,  or  by  her       — 
husband  by  her  direction,  and  in  pursuance  of  this  application 
eleven  new  shares  were  allotted  to  the  Plaintiff    The  Leeds  Bank- 
ing Company  was  ordered  to  be  wound  up  on  the  13th  of  October, 
1864,  and  the  name  of  the  Plaintiff  was  put  upon  the  list  of  con- 
tributories  in  respect  of  the  fifty-five  old  shares  and  the  eleven 
new  shares.     On  the  29th  of  January,  1865,  a  bill  was  filed  by 
Alexander  Sheriff  against  the  present  Plaintiff  and  Defendants, 
praying  that  the   trusts  of  the  marriage  settlement  might  be 
administered  under  the  direction  of  the  Court,  and  by  a  decree 
made  on  the  4th  of  March,  1865,  it  was  declared  that  the  capital 
of  the  trust  funds,  and  property  subject  to  the  trusts,  was  liable  to 
pay  any  calls  made,  or  to  be  made,  in  respect  of  the  fifty-five  old 
shares ;  and  by  an  order  of  the  Court  made  on  further  consideration, 
dated  the  18th  of  April,  1866,  it  was  declared  that  the  present 
Plaintiff,  Ambrose  Butter,  was  not  entitled  to  be  indemnified  out  of 
the  corpus  of  the  trust  funds  for  any  calls  made  or  to  be  made 
upon  him  in  respect  of  the  eleven  new  shares  in  the  Leeds  Bank' 
ing  Company,  and  that  the  interest  of  Jane  Cumpston  under  the 
settlement  was  not  liable  during  her  coverture  to  indemnify  the 
Plaintiff  for  any  calls  made  upon  such  new  shares. 

The  Plaintiff  had  been  required  to  pay,  and  had  paid,  out  of  his 
own  moneys,  the  first  payment,  by  way  of  purchase-money,  of  £30 
per  share,  and  a  call  of  £110  per  share  upon  the  eleven  new  shares, 
making  together  the  sum  of  £1540. 

At  the  time  when  the  application  for  the  new  shares  Mas  made 
the  Plaintiff,  Jane  Cumpston,  had  on  deposit  with  the  Leeds  Bank- 
ing Company  in  her  own  name  certain  savings  out  of  the  income 
of  the  trust  property  comprised  in  the  settlement  amounting  to 
£350,  and  she  told  the  Plaintiff  that  the  purchase-money  of  £30 
per  share  for  the  eleven  new  shares  was  intended  to  be,  and  should 
be,  paid  by  her  out  of  that  sum. 

The  bill  alleged  that  the  said  eleven  shares  were  applied  for  by 

the  Plaintiff  upon  the  faith  that  the  purchase-money  for,  and  all 
Vol.  VII.  C  2 


18  EQUITY  CASE&  [L.  R. 

V.-O.  M.     liability  in  respect  of  the  same  shares  would  be  paid  by  and  out  of 
1868        the  separate  estate  and  savings  of  Jane  Cumpston,  and  the  applica- 
Butlbe     ^on  was  made  by  the  Plaintiff  with  reference  to,  and  upon  the 
Cu*|-         faith  and  credit  of,  such  separate  estate. 

It  appeared  from  the  answer  of  Jane  Cumpston  that  she  had 

saved  out  of  the  income  of  the  trust  funds  various  sums  amounting 
to  £2676,  and  that  £1352,  part  of  that  sum,  had  been  invested  by 
her  in  the  names  of  the  Plaintiff  and  A.  Sheriff,  and  it  was  in  evi- 
dence that  nothing  further  had  been  done  to  intimate  that  these 
investments  were  to  be  held  on  the  trusts  of  the  settlement. 

The  bill  prayed  that  all  the  savings  of  Jane  Cumpston  which  she 
was  not  restrained  from  anticipating  might  be  declared  liable  to 
indemnify  and  make  good  to  the  Plaintiff  the  purchase-money  of 
£30  per  share  for  the  eleven  new  shares  in  the  Leeds  Banking 
Company,  and  the  call  of  £110  per  share  on  the  same  shares,  and 
all  other  calls  to  be  hereafter  made  in  respect  of  such  shares,  and 
that  the  said  £1540  might  be  ordered  to  be  paid  to  the  Plaintiff 
out  of  such  separate  estate. 

Mr.  Olasse,  Q.C.,  and  Mr.  Dunning,  for  the  Plaintiff: — 

It  has  been  decided  by  Vice-Chancellor  Kinderdey  that  the  trust 
property  comprised  in  this  settlement  is  not  liable  to  make  good  to 
the  Plaintiff  the  sums  expended  by  him  in  payment  of  the  pur- 
chase-money and  subsequent  calls  in  respect  of  the  eleven  new 
shares.  But  it  has  since  been  discovered  that  Mrs.  Cumpston  has 
large  sums  of  money  which  she  has  saved  out  of  her  separate 
estate,  and  the  Plaintiff  now  seeks  to  make  those  sums  liable  to 
indemnify  him.  The  Plaintiff  alleges  that  Mrs.  Cumpston  told  him 
she  would  pay  for  the  shares  out  of  the  savings  she  had  placed  in 
the  bank,  and  it  was  upon  the  faith  of  this  assurance  that  he  paid 
the  purchase-money  for  the  shares.  This  brings  the  case  within  the 
decision  of  Lord  Justice  Turner  in  Johnaon  v.  Gallagher  (1),  and  that 
of  Vice-Chancellor  Wood  in  Bolden  v.  Niehday  (2).  Vaughan  v. 
Vanderstegen  (3)  establishes  the  same  principle.  And  it  was  decided 
by  Vice-Ohancellor  Kinderdey  in  Matthewman's  Case  (4)  that  there 
was  nothing  to  prevent  a  married  woman  contracting  to  take  shares 

(1)  3D,F.&  J.  494.;  (3)  2  Drew.  165. 

(2)  3  Jar.  (N.S.)  8S4.  (4)  Law  Rep.  3  Eq.  781. 
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in  a  company  upon  the  credit  of  her  separate  estate.    Then,  if  Mrs.     V.-G.  M. 
Cumpston  is  liable  as  regards  her  savings  of  separate  estate  for       1868 
the  purchase-money  paid  upon  these  shares,  she  is  equally  liable      butub 
for  all  calls  and  liabilities  which  arose  in  respect  of  them.    These    QV^raK 

savings  include  money  invested  in  the  names  of  the  trustees  with-        

out  any  intimation  that  they  were  to  hold  it  upon  the  trusts  of  the 
settlement.  The  object  of  the  lady  was  clearly  to  protect  the 
money  against  her  husband,  and  not  to  give  up  her  control  over 
it  The  new  shares  which  were  allotted  to  her  in  other  companies 
in  respect  of  old  shares,  and  which  she  paid  for  out  of  her  savings, 
stand  in  the  same  position~as  the  new  shares  in  the  Leeds  Bank, 
and  are  equally  liable  for  the  claim  made  by  the  Plaintiff. 

Mr.  Bagshawe,  for  Mr.  Sheriff,  the  trustee. 

Mr.  Cotton9  Q.C.,  and  Mr.  Eekewieh,  for  the  Defendants  Mr.  and 
Mrs.  Cumpdon: — 

The  case  of  Johnson  v.  Gallagher  (1),  relied  upon  on  behalf  of  the 
Plaintiff,  is  no  authority,  since  Lord  Justice  Knight  Bruce  expressed 
a  different  opinion  from  Lord  Justice  Turner,  and  in  that  case  the 
married  woman  was  living  apart  from  her  husband,  which  entirely 
alters  the  principle  laid  down.  But  if  Mrs.  Cumpston  contracted 
to  purchase  the  shares  in  the  first  instance  there  is  no  reason  why 
she  should  have  intended  to  make  herself  liable  for  all  future 
calls.  If  the  shares  had  been  sold  at  once  while  they  were  at  a 
premium  no  liability  would  have  attached  to  them.  If  she  were 
ever  so  desirous  of  recouping  the  Plaintiff  for  what  he  has 
expended  she  is  unable  to  do  so  out  of  her  settled  property,  after 
the  decision  of  Vice-Chancellor  Kindersley.  The  money  placed 
in  the  names  of  the  trustees  is  clearly  not  liable,  as  it  must 
be  taken  to  have  been  so  invested  for  the  purpose  of  being  held 
upon  the  trusts  of  the  settlement,  and  is  in  the  nature  of  an  accre- 
tion to  the  trust  property. 

Mr.  Dunning,  in  reply. 

Sib  R.  Maijns,  V.O : — 

This  is  a  case  involving  considerations  of  great  importance,  and 
it  is  one  in  which  some  innocent  party  must  suffer.     [His  Honour 

(1)  3  D.  P.  &  J.  494. 

(72  2 
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V.-C.  M.  then  stated  the  facts  of  the  case,  and  referred  to  the  expressed  wish 
1868        of  the  Defendant  Mrs.  Cumpston,  that  the  Plaintiff  should  take  up 

Bltleb  the  new  shares  allotted  in  respect  of  the  old  shares,  and  her  state- 
Cumpktox  men*  th**  8^e  wolIld  Pay  for  them  out  of  the  £350  at  the  bank, 
—  arising  from  the  savings  of  her  separate  income.  He  then  con- 
tinued : — ]  That  is  a  distinct  contract  by  Mrs.  Cumpston  that  she, 
a  married  woman,  would  take  up  the  shares  and  pay  for  them  out  of 
a  particular  sum  then  standing  at  the  bank,  and  admitted  to  have 
been  savings  arising  from  her  separate  estate,  and  that  contract  is 
one  which,  on  every  principle,  can  be  enforced  in  this  Court,  and 
which  is  as  binding  on  her  in  respect  of  her  separate  estate  as 
if  she  were  a  feme  sole.  Authorities  have  been  cited,  and  parti- 
cularly the  case  of  Johnson  v.  Gallagher  (1).  I  was  sorry  to  find 
that  Lord  Justice  Turner  and  Lord  Justice  Knight  Bruce  did  not 
take  quite  the  same  views  of  this  branch  of  the  law.*  My  own 
judgment,  however,  entirely  accords  with  the  opinion  of  Lord 
Justice  Turner.  I  think  the  rules  laid  down  by  him  are  founded 
in  law  and  good  sense,  and  there  being  a  difference  of  opinion 
between  the  two  Lords  Justices,  I  should  be  at  liberty  to  follow 
that  which  appeared  to  me  most  consonant  with  law,  and  if  there 
had  been  no  subsequent  authority  I  certainly  should  have  followed 
the  rule  laid  down  by  Lord  Justice  Turner.  But,  fortunately,  I 
am  relieved  from  that  difficulty,  because  in  Hatthewmaris  Case  (2), 
where  a  married  woman  had  agreed  to  take  shares  in  this  bank, 
and  had  paid  for  them  out  of  her  separate  estate,  and  had  taken 
them  in  her  own  name,  she  was  held  by  Vice-Chancellor  Kinderdey 
to  be  liable  as  a  contributory,  and  was  kept  on  the  list  accordingly. 
I  desire  to  be  understood  as  entirely  agreeing  with  the  opinion  ex- 
pressed by  the  Vice-Chancellor  in  his  judgment.  He  says  (3) : — 
"  If  a  married  woman,  having  separate  property,  enters  into  a  pecu- 
niary engagement,  whether  by  ordering  goods  or  otherwise,  which 
(if  she  were  a  feme  sole)  would  constitute  her  a  debtor,  and  in 
entering  into  such  an  engagement  she  purports  to  contract  not  for 
her  husband  but  for  herself,  and  on  the  credit  of  her  separate  estate, 
and  it  was  so  intended  by  her,  and  so  understood  by  the  person 
with  whom  she  is  contracting,  that  constitutes  an  obligation  for 

(1)  3  D.  F.  &  J.  494.  (2)  Law  Rep.  3  Eq.  781. 

(3)  Law  Rep.  3  Eq.  787. 
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which  the  person  with  whom  she  contracts  has  the  right  to  make     V.O.  M, 
her  separate  estate  liable.    And  the  question  whether  the  obliga-       '1868 
tion  was  contracted  in  the  manner  I  have  mentioned  must  depend      Bctlsr 
upon  the  facts  and  circumstances  of  each  particular  case."    Now,    ^ijjiwwox 

suppose  this  were  a  bill  to    oblige  the  lady  out  of  her  separate       

estate  to  pay  the  original  purchase-money  for  these  shares,  £330, 
her  contract  was  distinct  that  she  would  pay  it  out  of  the  £350  at 
•the  bank  arising  from  savings  of  her  separate  estate.  Upon  the 
rule,  therefore,  laid  down  by  Vice-Chancellor  Kinderdey,  this  is 
a  contract  which  she  intended  to  be  fulfilled  out  of  her  separate 
estate,  and  which  the  person  with  whom  she  contracts,  Mr.  Butter, 
so  understood,  and  on  that  principle  I  should  be  bound  to  say 
that  to  the  extent  of  the  £330  the  separate  estate  is  affected 
by  the  contract  and  she  must  fulfil  it. 

But  it  is  said,  although  she  may  be  held  liable  for  the  £330,  she 
never  intended  to  make  herself  liable  for  any  future  calls.  It  is 
quite  probable  that  she  never  expected  there  would  be  any  further 
calls  on  these  shares,  because  the  bank  had  evidently  induced  the 
public  to  think  that  they  were  in  so  flourishing  a  condition  that 
their  shareholders  would  never  be  required  to  pay  for  anything  but 
that  which  would  produce  a  high  amount  of  remuneration.  But  if 
she  never  expected  to  have  any  future  calls,  Mr.  Butler,  by  taking 
these  shares  at  the  request  of  the  lady,  certainly  never  intended  to 
render  himself  liable  to  this  enormous  amount  of  calls  made  in  re- 
spect of  these  eleven  shares ;  and  it  is  perfectly  clear  that  if  future 
calls  had  been  made  for  the  purpose  of  increasing  the  capital,  and 
they  had  been  remunerative,  the  remuneration  must  have  gone  to 
the  lady. 

Therefore,  the  contract  to  take  the  eleven  shares  is  a  contract 
by  this  married  woman,  not  only  to  take  the  shares  but  to  bear  all 
the  burthen,  at  the  same  time  that  she  has  all  the  advantages  of 
taking  the  shares,  and  with  that  must  necessarily  follow  the  obli- 
gation to  pay  all  future  calls.  I  consider,  in  point  of  law,  that 
beyond  all  doubt  she  has  entered  into  a  contract  which  obliges  her 
oat  of  her  separate  estate,  so  far  as  she  is  not  restrained  from 
anticipation,  to  fulfil  the  contract  to  meet,  not  only  £330,  but 
every  payment  which  those  who  act  for  her  are  called  on  to  make 
in  consequence  of  having  made  the  first  payment. 
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V.-O.  M.         Then,  this  obligation  being  thus,  in  my  opinion,  clear,  it  is 
1868        argned  that  there  is  no  property  which  can  be  resorted  to  beyond 
Butler     the  sum  of  about  £200  in  Court  to  fulfil  this  obligation,  and  on 
OaJZmas    that  point  the  case  is  certainly  not  wholly  free  from  difficulty* 
— —        One  of  the  difficulties  presented  is,  that  partly  before  and  partly 
after  the  transaction  in  question,  while  going  on  saying  money r 
she  had  from  time  to  time  placed  that  money  in  the  names  of  the 
two  trustees  of  her  settlement,  and  it  is  argued  that  that  is  an 
addition  to  the  original  settlement,  and  therefore  as  the  original 
settlement  restrains  her  from  anticipation  with  regard  to  that 
which  it  originally  comprised,  the  same  restraint  attaches  also  to 
that  which  has  been  added  to  the  trust  fund.     I  admit  that  there 
is  considerable  force  in  that  argument,  but  in  order  to  put  a  con- 
struction on  the  acts  of  parties  all  the  surrounding  circumstances 
must  be  looked  at    Now  this  was  a  lady  who,  I  must  infer  from 
the  frame  of  the  settlement,  had  originally  a  large  fortune,  and 
the  main  object  of  the  settlement  is  to  secure  to  herself  the  pro- 
perty, to  her  separate  use  without  power  of  anticipation,  but  it  also 
secures  to  her  husband  an  annuity  of  £500  per  annum,  she  there- 
fore was  in  a  situation  to  save  money,  and  has  saved  a  large  sum, 
and  is  still  going  on  saving  now.    Being  a  married  woman,  she  was 
desirous  of  protecting  these  savings,  and  to  have  the  control  of 
them  against  her  husband,  and  without  making  any  communica- 
tion to  the  trustees  of  the  settlement  that  she  intended  to  add 
anything  to  the  trust  fund,  but  solely  as  a  means  of  protecting 
herself  against  her  husband,  she  put  the  funds  produced  from  the 
money  she  had  saved  into  the  names  of  the  trustees  of  her  settle- 
ment.    Am  I  to  consider  this  necessarily  as  an  addition  to  the 
settlement,  so  that  all  the  trusts  of  the  settlement  attach  to  it,  and 
so  that  this  lady  can  no  longer  touch  her  own  money  ?    I  do  not 
think  that  that  was  her  intention ;  but  what  she  intended  through- 
out was  to  have  the  control  over  these  funds,  and  if  she  desired,  to 
spend  the  money,  or  employ  it  in  any  way  whatever.    I  think  she 
throughout  intended  to  reserve  to  herself  the  right  to  call  upon 
the  trustees  to  re-transfer  it  to  her.    In  simply  putting  the  money 
into  the  names  of  two  persons  there  would  be  a  resulting  trust  to 
herself,  and  I  consider  that  she  did  this  as  a  protection  against  her 
husband,  and  that  the  trustees  held  it  for  her  separate  use,  she 
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retaining  the  absolute  dominion  over  it  just  as  if  she  had  had  it  in     V.-O.  H 
her  own  pocket.    But  there  is  another  principle  involved  in  the        1868 
question.     It  is  a  settled  principle  that  when  a  man  marries  a      butlw 
woman  her  property  may  be  settled  to  her  separate  use  without    Q    * 

power  of  anticipation,  or  on  her  husband  until  he  becomes  bank-        

rapt  or  insolvent,  or  does  any  act  whereby  it  becomes  payable  to 
any  other  person,  when  the  property  of  the  wife  may  be  made  to 
go  over ;  but  if  a  man  settles  his  own  property  on  himself  upon  his 
marriage  until  he  becomes  bankrupt  or  insolvent,  and  then  to  go 
over  to  the  family,  that  is  decided  to  be  invalid,  because  he  cannot 
by  such  a  form  of  settlement  take  the  property  out  of  the  reach  of 
his  creditors.  In  analogy  to  that  principle,  this  lady  having,  as 
between  herself  and  the  trustee,  incurred  the  obligation,  as  solemn 
as  ever  was  entered  into,  to  indemnify  him  to  the  last  farthing 
against  any  liabilities  he  might  incur  in  acceding  to  her  request 
to  pay  for  these  shares,  I  do  not  consider  that  she  was  at  liberty 
by  any  transaction,  without  his  consent,  afterwards  to  take  that 
property,  which  she  had  bound  herself  to  let  him  have  to  fulfil  the 
obligations,  out  of  his  reach,  by  making  a  settlement  on  herself  to 
her  own  separate  use  without  power  of  anticipation.  In  my 
judgment,  that  principle  coming  in  aid,  under  all  the  circumstances 
of  this  case,  she  was  not  at  liberty  to  make  any  settlement  or 
arrangement  which  might  take  her  separate  property  out  of  the 
reach  of  Mr.  Butler  to  enable  him  to  fulfil  the  obligation  which  he 
had  entered  into  on  her  behalf,  which  was  not  only  to  take  the 
shares,  but  on  her  behalf  to  pay  every  call  that  became  due  upon 
them.  Therefore,  I  come  to  the  conclusion  that  this  lady  is 
bound  out  of  her  separate  estate  to  indemnify  the  Plaintiff  against 
all  calls  made  on  the  eleven  shares  in  question,  and  I  must  declare 
that  all  money  saved  by  her  out  of  her  separate  income  from  that 
time  downwards  is  applicable  to  fulfil  this  obligation,  and  there 
must  be  an  inquiry  to  ascertain  what  that  property  is. 

On  that  subject,  I  may  simplify  the  inquiry  in  some  degree  by 
stating  my  impression  with  regard  to  the  different  parts  of  the 
property  mentioned  in  the  schedule  to  her  answer.  The  property 
is  classified,  and  first  of  all  with  regard  to  that  part  of  her  pro- 
perty where  shares  were  settled  by  the  original  settlement,  but  not 
paid  up  in  full,  I  consider  that  payments  made  in  respect  of  shares 
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v.-c.M.     settled  will  not  be  liable  to  indemnify  the  Plaintiff,  but  a  sum  of 
1808       £96  was  paid  for  new  Midland  Railway  shares,  much  in  the 

Butler      same  situation  as  the  shares  in  this  bank;  there  were  certain 
CtaipsTON.    8^are8  P^d  up  in  full  which  were  settled,  and  there  was  no 

obligation  attached  to  them.     The  company  could  enforce  no 

further  payment,  but  making  an  allotment  of  new  shares  the  com- 
pany, as  usual,  gave  their  own  shareholders  the  first  opportunity 
of  taking  them ;  and  this  £96  haying  been  paid  by  the  wife  in 
respect  of  no  obligation,  but  because  she  had  the  right  to  take  the 
shares  if  she  thought  fit,  I  cannot  consider  that  as  a  payment  in 
pursuance  of  any  obligation  incurred  by  the  settlement,  and  that 
money  must  be  treated  as  money  now  held  to  her  separate  use. 
The  other  items  of  the  same  class  will  also  be  subject  to  the  de- 
mand. I  consider  all  property  which  she  has  in  her  own  possession 
in  the  bank,  or  which  she  has  placed  in  the  names  of  the  trustees, 
arising  from  the  savings  of  her  separate  estate,  as  being  her  sepa- 
rate estate  still.  You  may  take  a  declaration  that  the  Defendant 
is  bound  out  of  her  separate  estate  to  indemnify  the  Plaintiff 
against  the  original  purchase-money  for  the  shares,  £330,  and  all 
calls  already  made,  or  hereafter  to  be  made,  in  respect  of  those 
eleven  shares. 

I  give  the  costs  up  to  the  hearing  against  the  Defendant,  and  I 
decide  that  she  is  bound  out  of  her  separate  estate  to  pay  the  costs 
of  the  suit. 

I  shall  give  the  husband  no  costs  on  account  of  his  conduct  in 
supporting  his  wife  in  taking  so  improper  a  course  as  resisting  this 
demand. 

Solicitor  for  the  Plaintiff :  Mr.  Jff.  B.  Clarke. 

Solicitors  for  the  Defendants :  Messrs.  Singleton  &  Tattershall. 

Solicitors  for  the  Trustee :  Messrs.  Palmer,  Eland,  &  NeUleship. 
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NELSON  v.  PAGE.  v.c.  a. 

1868 


Witt — Lapsed  Devise — Descent  Oast — Mortgage  Debt — Locke  King's  Act 

(17  <fe  18  Vict.  c.  IIZ)— Amendment  Act  (30  <fc  31  Vict,  c  69).  Ao».  10. 

A  heir-at-law  and  customary  heir  of  a  testator,  taking  by  descent  an 
estate  which  has  been  the  subject  of  a  lapsed  devise  in  the  will,  is  not  a 
person  claiming  "  under  or  by  virtue  of  a  will "  within  tbe  meaning  of  the 
proviso  contained  in  the  17  &  18  Vict,  c  113,  s.  1. 

Demueker. 

John  Nelson  made  his  will  dated  tbe  13th  of  August,  1835,  and 
at  the  outset  of  it  gave  tbe  following  direction : 

"I  direct  that  all  my  just  debts,  funeral  and  testamentary 
expenses,  shall  be  paid  by  my  executors  hereinafter  named,  as 
soon  as  conveniently  may  be  after  my  decease." 

He  then  made  several  devises  and  bequests,  and  finally  devised 
and  bequeathed  to  his  mother,  Ann  Nelson,  her  heirs,  executors, 
administrators,  and  assigns,  all  the  rest,  residue,  and  remainder  of 
bis  estate  and  effects  for  her  and  their  own  use  and  benefit. 

Mrs.  Nelson  and  the  executors  named  in  the  will  all  died  in  the 
testator's  lifetime. 

In  1842  the  testator  purchased  a  freehold  and  copyhold  estate 
in  Essex,  which  in  1848  he  mortgaged  for  £2500  and  interest. 

On  the  23rd  of  July,  1868,  he  died. 

His  heir-at-law  and  customary  heir,  James  Crighton  Nelson,  on 
the  2nd  of  November,  filed  this  bill  against  Henry  Page  and 
Rebecca  his  wife,  to  the  latter  of  whom  administration  of  the 
estate  and  effects  had  been  granted,  praying  for  a  declaration 
that  the  Plaintiff  was  entitled  to  have  the  mortgage  debt  paid  out 
of  the  personal  estate. 

The  Defendants  demurred. 

Mr.  G.  Eastings,  for  the  demurrer : — 

The  Plaintiff  claims  to  be  exempted  from  the  operation  of  Mr. 
Locke  King's  Act  (17  &  18  Vict.  c.  113),  as  being  "  a  person  claim- 
ing under  or  by  virtue  of  a  will  made  before  the  1st  of  January, 
1855,"  within  the  proviso  at  the  end  of  that  statute.    We  say  he 
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V.-O.  G.     is  not  exempted,  because  he  is  a  person  claiming,  not  under,  but 

1868       against  the  will. 
Kklbon  Neither  is  he  exempted  by  force  of  the  direction  contained  in 

p^R       the  will,  for  by  the  Amendment  Act  (30  &  31  Vict.  c.  69),  in  the 

construction  of  the  will  of  any  person  who  may  die  after  1867  a 

direction  of  this  kind  is  not  to  be  deemed  a  declaration  of  an 
intention  contrary  to  the  rule  established  by  Mr.  Locke  King's  Act. 
In  other  words,  the  effect  of  the  decisions  in  Eno  v.  Tatam  (1), 
Moore  y.  Moore  (2),  and  that  class  of  cases,  has  been  done  away 
with  by  the  statute  of  1867. 

Mr.  Dauney,  for  the  Plaintiff: — 

The  rights  of  the  Plaintiff,  who,  as  heir  of  the  testator,  claims 
this  estate  as  a  lapsed  devise  in  a  will  made  prior  to  1855,  are, 
by  the  proviso  in  Mr.  Locke  King's  Ad,  left  unaffected  by  that 
statute. 

It  so  happens  that  the  only  part  of  this  will  which  is  now  operative, 
is  this  direction  as  to  the  payment  of  debts.  Why  should  not  the 
,  heir  claim  the  benefit  of  this  direction  ?  To  the  extent  of  the 
lapsed  devise  he  is  a  legatee,  and  in  that  sense  is  a  person  claim- 
ing a  right  under  the  will.  That  such  a  direction  was  formerly  a 
sufficient  indication  of  intention  to  exonerate  an  estate  in  mort- 
gage is  established  by  Eno  v.  Tatam,  and  Moore  v.  Moore ;  and 
although  the  statute  of  1867  declares  that  such  a  direction  is 
no  longer  to  be  evidence  of  such  an  intention,  yet  as  that  statute 
is  described  in  the  title  as  an  explanatory  (not  an  amending)  Act, 
it  must  be  read  with,  and  as  forming  part  of,  the  former.  Although, 
therefore,  the  Act  of  1867  is  in  terms  made  applicable  to  the  wills 
of  all  persons  dying  after  1867,  that  expression  must  be  controlled 
by  the  language  of  the  original  Act,  which  excludes  from  the 
operation  of  the  former  (and,  therefore,  of  both)  the  rights  of  any 
person  claiming  under  a  will  made  prior  to  1855.  So  that  to  this 
case  neither  of  the  two  statutes  has  any  application. 

Sir  G.  M.  Giffard,  V.C. : — 

There  can  be  no  doubt  that  under  the  old  law,  supposing  that 

$ 

(1)  32  L.  J.  (Ch.)  159  ;  9  Jur.  (N.S.)  225  ;1N.R.  256. 

(2)  1  D.  J.  &  S.  602. 
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neither  of  these  Acts  had  been  passed,  this  heir  would  clearly  have     V.-O.  G. 
been  entitled  to  exoneration.  1868 

Then  came  Mr.  Locke  King's  Act;  and  the  facts  to  which  we      Nelson 
have  to  apply  the  provisions  of  that  statute  are,  that  the  will  was       p^ 

made  before  the  1st  of  January,  1855 ;  but  the  person  who  claims       

this  property  as  heir  claims  it  as  the  heir  of  a  person  who  did  not 
die  till  after  1867.  Now  Mr.  Locke  King's  Act  provides  in  sub- 
stance as  follows : — that  when  any  person  shall,  after  1854,  die 
seised  of  land  charged  with  a  mortgage  debt,  and  such  person  shall 
not  by  his  will  have  signified  any  contrary  or  other  intention,  the 
heir  or  devisee  to  whom  such  land  shall  descend  or  be  devised 
shall  not  be  entitled  to  have  the  mortgage  debt  discharged  out  of 
the  personal  estate.  There  if  we  stop,  without  going  to  the  follow- 
ing proviso,  it  is  plain  that  heirs  and  devisees  are  both  within  the 
Act.  But  then  comes  the  proviso  that  nothing  therein  contained 
shall  affect  the  rights  of  any  person  "  claiming  under  or  by  virtue 
of  any  will "  made  before  the  1st  of  January,  1855.  Now  it  is 
plain  that  this  proviso  extends  to  the  case  of  a  devisee  only.  It  is 
plain  that  the  only  person  intended  to  be  excepted  by  this  proviso 
out  of  the  Act,  is  a  devisee  under  a  will  made  prior  to  1855.  It 
follows,  therefore,  that  this  heir  comes  within  the  operation  of  the 
statute,  although  the  devisee,  had  she  lived,  would  not  have 
done  so. 

Then  comes  the  question,  whether,  in  these  two  Acts  taken 
together,  there  is  to  be  found  anything  which  will  take  away  the 
effect  of  the  declaration  to  be  found  at  the  commencement  of  this 
will,  that  all  the  testator's  just  debts  are  to  be  paid  by  his  execu- 
tors out  of  his  personal  estate.     We  all  know  the  direction  which 
was  given  to  the  current  of  the  decisions  on  this  subject     There 
were,  at  length,  so  many  of  them  that  they  came  to  be  established 
as  law,  and  in  the  end  gave  rise  to  the  passing  of  the  statute  of 
1867.    I  think  the  language  of  that  statute  is  reasonably  plain, 
though  it  is  not  perhaps  so  happily  expressed  as  it  might  be. 

The  Act  of  1867  says  that  in  the  construction  of  the  will  of  any 
person  who  may  die  after  1867,  a  general  direction  that  the  debts 
shall  be  paid  out  of  the  personal  estate  shall  not  be  deemed  to  be 
a  declaration  of  an  intention  contrary  to  the  rule  established  by 
Mr.  Locke  King's  Act,  unless  such  contrary  or  other  intention  be 
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V.-C.G.     further  declared  by  words  expressly  or  by  implication  referring 

1868       to  all  or  some  of  the  testator's  mortgage  debts.    The  meaning 

Nelson     °f  ^at  appears  to  be  this — that  if  a  testator  wishes  to  give  a 

pv>  direction  which  shall  be  deemed  a  declaration  of  an  intention 

contrary  to  the  rule  laid  down  by  Mr.  Locke  King's  Act,  it  must  be 

a  direction  applying  to  his  mortgage  debts  in  such  terms  as 
distinctly  and  unmistakeably  to  refer  to  or  describe  them. 

I  cannot  say  that  there  is  in  this  will  a  direction  of  that  kind, 
and  I  cannot,  therefore,  hold  that  the  estate,  in  the  hands  of  this 
heir,  is  exonerated  from  payment  of  the  mortgage  debt 
The  demurrer  must  therefore  be  allowed. 

Solicitor :  Mr.  Francis  Broughion. 


v.-c.  G.  GREEN  v.  WYNN. 

<***«,  :  Principal  and  Surety — Surety  for  Interest  only — Release  by  Creditor,  reserving 

Xov.  18.  Remedies  against  Third  Parties. 

In  a  mortgage  deed  a  third  party  joined  as  surety,  but  for  the  due  pay- 
ment of  interest  only,  and  the  principal  and  surety  entered  into  a  joint  and 
several  covenant  with  the  creditor  to  pay  the  interest.  Afterwards  the  debtor 
executed  a  deed  registered  under  the  Bankruptcy  Act,  1861,  whereby  he 
assigned  all  his  property  upon  trust  for  creditors,  and  the  creditors  released  the 
debtor  from  all  debts,  with  a  proviso  that  nothing  therein  contained  should 
affect  any  mortgage  held  by  any  creditor,  or  any  right  or  remedy  which  any 
creditor  might  have  against  any  other  person  in  respect  of  any  debt  due  by 
the  debtor  either  alone  or  jointly  with  any  other  person : — 

Held,  that  the  effect  of  the  deed  was  to  give  a  qualified  release,  and  not 
to  extinguish  the  debt;  and  that  the  remedy  of  the  creditor  against  the 
surety  for  interest,  was  not  barred. 

X  HIS  was  a  bill  by  a  surety  to  restrain  an  action. 

By  an  indenture  dated  the  23rd  of  April,  1866,  and  made  be- 
tween Thomas  Green  the  younger  (the  principal  debtor)  of  the  first 
part,  the  Plaintiff,  Thomas  Green  the  elder  (the  surety),  of  the 
second  part,  and  the  Defendant,  Henry  Bertie  W.  W.  Wynn,  of  the 
third  part,  after  reciting  a  lease  of  certain  premises  to  Thomas 
Green  the  younger,  and  that  he  had  erected  certain  buildings 
thereon,  and  that  the  Defendant  had  agreed  to  advance  to  Thomas 
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Green  the  younger  the  sum  of  £1000  upon  having  the  repayment  V.-C.  a. 
of  the  same,  with  interest,  secured  in  manner  thereinafter  appear-  1868 
ing,  and  that  as  a  security  for  the  payment  of  interest  the  Plaintiff  qZxs 
had  agreed  to  enter  into  such  covenants  as  were  therein  contained, 
it  was  witnessed  that  in  consideration  of  £1000  advanced  to 
Thomas  Green  the  younger  by  the  Defendant,  Thomas  Chreen  the 
younger  covenanted  with  the  Defendant  that  he  would,  on  the 
23rd  of  July,  1866,  pay  to  the  Defendant  £1000,  with  interest  at 
£10  per  cent,  per  annum.  And  Tlwmas  Green  the  younger 
thereby  assigned  the  premises  comprised  in  the  lease  to  the  Defen- 
dant, subject  to  a  proviso  for  surrender  on  payment  of  £1000  and 
interest  on  the  23rd  of  July,  1866.  The  deed  then  contained  a 
joint  and  separate  covenant  by  Thomas  Green  the  younger  and 
the  Plaintiff,  with  the  Defendant,  that  "  if  the  sum  of  £1000,  or  any 
part  thereof,  shall  remain  unpaid,"  they  or  one  of  them,  their  or 
his  heirs,  executors,  or  administrators,  would,  "  so  long  as  the  same 
sum,  or  any  part  thereof,  shall  remain  unpaid,"  pay  to  the  Defen- 
dant, his  executors,  administrators,  or  assigns,  interest  for  the  said 
sum  of  £1000,  "  or  for  so  much  thereof  as  shall  for  the  time  being 
remain  unpaid,"  at  the  rate  of  £10  per  cent,  per  annum,  by  equal 
quarterly  payments  on  the  23rd  of  October,  the  23rd  of  January, 
the  23rd  of  ApriP,  and  the  23rd  of  July ;  the  first  to  be  made  on 
the  23rd  of  July  then  next.  The  deed  also  contained  a  power  of 
distress  for  arrears  of  interest,  and  a  power  of  sale. 

On  the  31st  of  December,  1866,  Thomas  Green  the  younger 
executed  a  deed  of  assignment  in  favour  of  creditors  under  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  which  was  afterwards 
duly  registered.  By  this  deed,  after  reciting  that  the  debtor, 
"being  unable  to  pay  to  his  creditors  the  amounts  due  to  them 
respectively,"  had  agreed  to  make  the  assignment  thereinafter 
contained  upon  having  such  release  as  was  thereinafter  contained, 
it  was  witnessed  that  the  debtor  thereby  assigned  to  a  trustee  all 
his  real  and  personal  estate  upon  trust  to  sell  and  convert,  and  out 
of  the  proceeds  to  pay  costs,  charges,  and  expenses,  and  then  upon 
trust  as  follows :  "And  shall  pay  and  divide  the  clear  residue  of 
the  said  moneys  unto  and  among  all  and  singular  the  creditors  of 
the  said  debtor,  whether  such  creditors  shall  or  shall  not  execute 
these  presents,  rateably  and  in  like  manner  as  if  the  said  debtor 
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V.-O.  G."!  had  been,  on  the  day  of  the  date  of  these  presents,  duly  adjudged 
1868  bankrupt."  The  indenture  then  also  witnessed  that,  in  considera- 
G^s  tion  of  the  assignment  thereinbefore  contained,  the  creditors  did 
respectively  thereby  acquit,  release,  and  discharge  the  debtor, 
his  heirs,  executors,  and  administrators,  "  of  and  from  all  and  sin- 
gular the  debts  due  to  them  respectively  by  the  debtor,'*  and 
all  actions,  suits,  &c.  The  deed  then  contained  the  following 
proviso : — 

"  Provided  always,  that  nothing  herein  contained  shall  in  any 
way  invalidate,  prejudice,  or  affect  any  mortgage,  charge,  or  other 
specific  lien  or  security  held  by  any  creditor  of  the  said  debtor,  or 
any  right  or  remedy  which  any  such  creditor  may  have  against 
any  other  person  or  persons  in  respect  of  any  debt  due  by  the  said 
debtor  either  alone  or  jointly  with  any  other  person  or  persons,  or 
any  part  thereof." 

An  action  having  been,  on  the  23rd  of  June,  1868,  commenced 
by  the  Defendant  against  the  Plaintiff  for  £25,  the  amount  of  one 
quarter's  interest  due  on  the  23rd  of  the  previous  April,  this  bill 
was  filed  in  July  for  an  injunction  to  restrain  further  prosecution 
of  the  action ;  and  the  action  had  been  stayed,  the  Plaintiff  under- 
taking to  abide  by  any  order  the  Court  might  make  with  regard  to 
the  £25.  f 

Mr.  Druee,  Q.C.,  and  Mr.  Caldecott,  for  the  Plaintiff: — 

This  is  an  absolute  release,  not  a  mere  covenant  not  to  sue,  and 
the  principal  debt  is  extinguished.  That  being  so,  a  right  to  pro- 
ceed against  the  surety  cannot,  on  general  principles,  be  reserved : 
Nicholson  v.  Revitt  (1). 

Apart  from  the  general  rule — here  the  surety  was  liable  for 
interest  only,  and  if  the  debt  be  gone,  the  interest  must  fall  like- 
wise. It  cannot  have  been  the  intention  of  the  parties  that  the 
surety  should  go  on  for  all  time  paying  interest  on  a  debt  after  it 
had  been  extinguished. 

This  being  a  deed  of  assignment  out  and  out,  not  merely  of 

composition,  and  binding  all  creditors,  is,  as  Lord  Justice  Wood 

(then  Vice-Chancellor)  held  in  Webb  v.  Hewitt  (2),  an  actual  sale 

of  the  debtor's  estate  in  consideration  of  a  release  from  the  debts. 

(1)  4  Ad.  &  E.  675.  (2)  3  K.  &  J.  438. 
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Then,  to  use  the  language  of  the  judgment  in  Webb  v.  Heuritt  (1 ),  it     V.-C.  G. 
follows  that  "  the  debt  is  gone  in  equity,  and  it  is  impossible  to       1868 
reserve  a  right  against  the  surety  in  such  a  transaction  as  that."      Gbkin 
The  proviso  in  this  deed  cannot  apply,  for,  as  the  Vice-Chancellor      wynn. 

observed  (2),  "  I  hold  that  if  such  a  reservation  of  right  had  been       

pat  in,  it  would  have  been  a  nullity.  If  a  man,  in  consideration 
of  the  debt  due  from  his  principal  debtor,  agrees  to  buy  the  whole 
of  the  debtor's  property,  he  has  been  paid ;  and  if  he  has  been 
paid,  he  cannot  reserve  his  rights." 

The  Vice-Chancellob  : — Are  not  mortgages  to  be  kept  alive  ? 

Mr.  Bruce  : — The  mortgage  is  kept  alive  for  the  benefit  of  the 
person  holding  it.  The  Plaintiff  here  has  no  right  of  redemption. 
He  could  not  compel  the  Defendant  to  take  his  money,  as  the 
Defendant  might  say  that  a  perpetual  annuity  of  £100  a  year  was 
better  than  £1000. 

The  decisions  at  law  are  all  confined  to  cases  where  the  debt 
was  a  debt  due  at  the  date  of  the  release.  Here  the  surety  is 
being  sued  for  what  was  not  due  at  the  date  of  the  deed,  namely, 
interest  This  case,  then,  stands  apart  from  the  decisions.  In 
other  words,  this  proviso  does  not  comprise  the  case  of  this  surety. 

Mr.  Kay,  Q.C.,  and  Mr.  Whately,  for  the  Defendant : — 

The  release  must  be  construed  with  the  proviso.  Taken  together 
they  mean  that  the  release  is  to  be  cut  down  to  a  mere  covenant 
not  to  sue.  That  takes  the  case  completely  out  of  Webb  v.  Hewitt  (3), 
which  only  decides  that  if  the  debt  be  gone,  it  is  too  late  to  sue 
the  surety.  That  the  effect  of  a  proviso  of  this  kind  will  be  to 
reduce  the  release  to  "a  covenant  not  to  sue  appears  from  Price  v. 
Barker  (4),  Keyes  v.  Whins  (5),  and  Andrew  v.  MacTdin  (6). 

But  then  it  is  said,  that  here  there  is  a  cessio  bonorum,  which 
makes  it  a  case  of  sale.  The  deed,  however,  holds  out  no  ex- 
pectation of  a  surplus.  It  contemplates  a  distribution  as  in  bank- 
ruptcy.   This,  therefore,  is  not  a  sale  and  purchase,  as  in  Webb  v. 


(1)  3  K.  &  J.  444.  (4)  4  E.  &  B.  760,  779. 

(2)  Ibid.  446.  (6)  5  B.  &  S.  240,  260. 

(3)  Ibid.  488.  (6)  6  Ibid.  241. 
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V.-C.  G.         In  Ex  parte  Came  (1),  the  right  to  recover  from  the  sureties  was 
1868        assumed  throughout. 

Gmfx  Ib  Johnson  v.  Barratt  (2)  the  Court  held  a  deed  valid  though  it 

did  not  reserve  rights  against  sureties ;  but  only  on  the  ground 
that  in  that  instance  it  was  not  shewn  there  were  any  creditors 
secured  by  sureties. 

Further,  this  is  a  sum  of  money  charged  on  land,  and  in  all 
such  cases  interest  may  continue  to  be  chargeable  though  there  be 
no  personal  covenant  to  pay  the  principal,  as  in  the  case  of  trustees 
under  the  Succession  Duties  Act,  and  others. 

The  remedy  of  the  surety  is  to  have  an  account  against  us,  and 
when  his  principal,  interest,  and  costs  are  paid,  he  may  stand  in 
our  shoes  as  against  the  land. 
[Broume  v.  Carr  (3)  was  also  referred  to.] 

Mr.  Druce,  in  reply. 

Sir  G.  M.  Giffard,  V.C. : — 

The  question  in  this  case  is,  whether  the  Plaintiff  who  is  a 
surety,  is  released  or  not?  If  he  be  released,  he  is  of  course 
entitled  to  an  injunction ;  if  he  be  not  released,  the  bill  must  be 
dismissed. 

The  first  and  main  authority  relied  on  by  the  Plaintiff  is  Webb  v. 
Hewitt  (4).  That  decision  appears  to  me  to  have  proceeded  entirely 
upon  this,  namely,  that  there  had  been  a  contract  between  the  prin- 
cipal debtor  and  the  principal  creditor  that  a  certain  transaction 
should  amount  to  payment  and  extinguishment.  That  being  so, 
it  is  unnecessary  to  allude  to  that  case  further,  as  it  has  no  appli- 
cation to  the  present. 

Then  as  to  the  other  cases,  one  may  say  what  they  amount  to  in 
a  very  few  words.  From  Solly  v.  Forbes  (5)  down  to  the  more 
recent  cases  that  have  been  cited  the  rule  has  always  been  this : 
that  you  may  suspend  your  right  to  proceed  against  the  principal 
debtor,  and  yet  proceed  against  the  surety ;  and  that  even  if  you 
put  into  your  deed  words  which,  standing  alone,  amount  to  a 

(1)  Law  Rep.  3  Ch.  403.  (3)  2  Russ.  600. 

(2)  Ibid.  1  Ex.  65.  (4)  3  K.  &  J.  438. 

(5)  2  Brod.  &  B.  38. 
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release,  the  Court  will  not  give  that  effect  to  them,  but  will  take     v.-C.  G. 
the  whole  of  the  deed  together,  and  effectuate  that  which  was  the        1868 
Teal  intention  of  the  parties.  Gwnw 

That  being  so,  what  is  it  that  we  have  here  ?    Not>  I  quite      w * 

agree,  a  state  of  things  exactly  the  same  as  if  it  had  been  an  ordi-       

nary  case  of  two  persons  being  jointly  and  severally  liable  for  the 
same  debt.  The  deed  is  a  mortgage,  under  which  the  principal  debtor 
covenants  to  pay  the  principal  with  interest  at  10  per  cent  upon  a 
given  day.  Besides  that,  there  is  this  joint  and  several  covenant 
between  Green  the  son  and  his  father,  the  Plaintiff,  with  the  De- 
fendant, ft  that  if  the  sum  of  £1000,  or  any  part  thereof,  shall 
remain  unpaid,"  they,  the  son  and  the  father,  or  one  of  them, 
will  u  so  long  as  the  same  sum  or  any  part  thereof  shall  re- 
main unpaid,"  pay  to  the  Defendant  interest  for  the  said  sum  of  ~ 
£1000,  "  or  for  so  much  thereof  as  shall  for  the  time  being  remain 
unpaid/9  at  the  rate  of  £10  per  cent.  Then  we  go  to  the  deed 
which  is  relied  on  as  a  release,  and  the  way  to  look  at  the  transaction 
is  to  consider  what  was  the  intention  of  that  deed.  It  is  manifest,  I 
think,  what  that  was.  The  deed  is,  first  of  all,  an  assignment  of  all 
the  debtor's  property  upon  trust  to  divide  the  same  equally  amongst 
his  creditors.  Then  there  is  what  in  terms  is  a  release ;  and  then 
there  comes  this  proviso: — [His  Honour  read  the  words  of  the 
clause.] 

Now  is,  or  is  not,  this  "  a  right "  which  the  creditor  has  "  in 

respect  of  a  debt  due  by  the  debtor  ?"    If,  again,  you  look  in  the 

most  minute  and  technical  way  at  the  form  of  the  covenant,  it  is  a 

covenant  for  the  payment  of  interest  in  respect  of  this  very  debt 

of  £1000.    No  doubt  there  is  a  difference  between  the  ordinary 

form  and  this  form  of  covenant ;  but  I  cannot  hold,  nor  do  I  see 

any  reason  for  holding,  that  there  is  the  slightest  difference  in 

effect    I  cannot  have  the  least  doubt  that  the  intent  of  the  deed 

of  the  31st  of  December,  1866,  was  to  give  a  qualified  release,  or 

rather  a  suspension  of  right  to  proceed,  to  this  extent  only,  that 

whenever  any  person  in  respect  of  any  debt  had  a  remedy  against 

any  other  person  than  the  assignor,  then  that  remedy  should  be 

reserved.    I  think  that  is  clearly  expressed  in  the  proviso  at  the 

end  of  this  deed ;  and  that  being  so,  the  bill  must  be  dismissed. 

I  have  no  hesitation  in  saying  that  though  there  may  in  words 
Vol.  Vn.  D  2 
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V.-O.  G.     be  a  distinction  between  this  case  and  SoUy  v.  Forbes  (1),  and  that 
1868       class  of  cases,  in  substance  and  effect  there  is  neither  distinction 

Gbken      nor  difference. 

The  bill  must  be  dismissed  with  costs,  including  the  costs  of  the 
motion ;  payment  of  the  £25  and  costs  of  the  action  must  be 
ordered  upon  the  undertaking. 

Solicitors  for  the  Plaintiff:  Messrs.  Harcourt  &  MaoArthur. 
Solicitors  for  the  Defendant :  Messrs.  Birch  &  Ingram. 


V. 

Wynn. 


Nop.  4,  5, 10. 


V.-0.  G.  MOERIS  v.  ASHBEE. 

1868 

Copyright — Directory — Paid-for  Insertions — Advertisements. 

In  a  trades  directory,  those  persons  who  chose  to  pay  for  the  privilege  got 
their  names  printed  in  capital  letters,  with  additional  descriptions  of  their 
trade  or  business,  called  "  extra  lines" : — 

Held,  that  snch  payment  had  not  the  effect  of  making  the  information 
common  property,  so  as  to  enable  the  compiler  of  a  rival  directory  to  reprint 
it  from  slips  cut  from  the  first,  even  where  the  persons  whose  names  were  so 
printed  had  been  applied  to  to  verify  the  information  contained  in  the  first 
directory,  and  had  not  only  authorized  but  had  actually  paid  for  the  insertion 
of  their  names  in  the  second,  with  the  distinctive  features  of  capital  letters  and 
extra  lines. 

Injunction  granted,  but  not  to  extend  to  advertisements  distinct  from  the 
body  of  the  work. 

1  HIS  was  a  suit  by  the  proprietor  and  publisher  of  "  The  Business- 
Directory  of  London,"  for  the  purpose  of  restraining  the  publication 
of  "  The  Merchants9  and  Manufacturers  Pocket  Directory  of  London, 
1868,"  on  the  ground  that  it  was  a  piracy  of  the  Plaintiff's  work. 

Towards  the  end  of  1862  the  Plaintiff  composed,  and  first  pub- 
lished, «  The  Business  Directory  of  London  for  1862—1863,"  con- 
taining  the  names  and  occupations  of  the  merchants,  traders,  and 
other  persons  carrying  on  business  or  residing  in  London  and  parts 
adjacent,  the  names  being  contained  in  a  classified  list  of  the 
various  trades  and  professions,  arranged  in  alphabetical  order,  and 
also  in  another  list  in  the  alphabetical  order  of   the  names. 

(1)  2  Brod.  &  B.  38. 
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Editions  with  improvements  and  alterations,  the  result  of  study  and     V.-C.  G. 
labour  on  the  part  of  Plaintiff,  were  published  at  the  end  of  each       iscs 
succeeding  year.  ££* 

Besides  containing  a  classified  list  of  trades,  and  also  a  division  t  * 
containing  the  surnames  of  merchants  and  traders  arranged 
alphabetically,  the  Plaintiff's  book  was  made  the  medium  for 
advertisements,  it  being  his  custom  to  print  in  capital  letters  the 
names  of  all  such  persons  in  trade  as  were  willing  to  pay  la.  for 
this  advertising  privilege,  the  names  of  persons  not  making  this 
payment  being  printed  in  small  letters.  Persons  were  also  entitled 
by  payment  to  have  a  fuller  description  of  their  business,  called 
"  extra  lines,"  inserted  immediately  after  their  names,  and  also,  on 
a  proportionate  payment,  to  have  their  advertisements  inserted 
either  at  the  end  or  in  the  body  of  the  work,  opposite  to  their 

nanny. 

The  Defendants  had  been  in  the  employment  of  the  Plaintiff  as 
clerks  and  canvassers  until  April,  1867,  when  they  were  discharged 
for  refusing  to  give  an  undertaking  not  to  join  the  Defendant 
f&monson  (who  had  also  been  in  Plaintiff's  service)  in  bringing  out 
a  rival  directory. 

On  sending  out  his  canvassers  in  the  summer  of  1867,  to  ascer- 
tain what  alterations  had  taken  place,  and  to  solicit  subscriptions 
for  advertisements  and  "extra  lines"  for  the  edition  of  1868,  the 
Plaintiff  found  that  his  canvassers  had  been  anticipated  by  the 
Defendants,  who  had  obtained  orders  for  their  intended  new 
directory,  and  payment  for  capital  letters  and  extra  lines,  from 
several  of  the  persons  who  had  hitherto  been  in  the  habit  of  paying 
the  Plaintiff  for  this  mode  of  advertisement 

In  January,  1868,  the  Defendants  published  their  directory, "  The 
Merchants'  and  Manufacturers  Pocket  Directory  of  London,  1868," 
which  was  alleged  by  the  bill  to  be  a  piracy  of  the  Plaintiff's  work 
in  general  plan  and  arrangement,  and  also  to  have  been  to  a  great 
extent  printed  from  slips  cut  from  the  last  year's  edition  of  Plain- 
tiffs directory,  with  merely  colourable  variations,  or  such  altera- 
tions as  had  occurred  in  names  and  addresses  in  the  course  of  the 
year.  In  evidence  of  the  alleged  piracy,  a  long  series  of  instances 
wag  given,  in  which  inaccuracies  appearing  in  Plaintiff's  work 
were  reproduced  in  that  of  the  Defendants. 

D  2  2 
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V.-O.  G.         The  Plaintiff  was  himself,  in  March,  1866,  restrained  by  injunc- 

1868  tion  from  pirating  Kelly's  Post  Office  Directory,  in  a  directory  pub- 

J|j^I8  lished  by  him,  and  called  "  The  Imperial  Directory  of  London, 

A  *•  1866  "(1). 

ASHBEE. 

The  evidence  on  behalf  of  the  Defendants  was  very  voluminous, 

and  was  directed  to  the  following  points : — 1.  That  the  Plaintiff 
had  used  the  works  of  other  persons,  and  especially  Kelly's  Post 
Office  Directory,  to  a  much  greater  extent  than  Defendants  had 
used  that  of  Plaintiff,  and,  in  particular,  that  the  use  of  capitals 
and  extra  lines  was  not  an  original  design  of  Plaintiff,  but  adopted 
by  him  from  a  directory  published  at  New  York.    2.  That  the 
Defendants  had  confined  themselves  to  cutting  from  Plaintiff's 
book  the  paid-for  matter  (the  capitals  and  extra  lines)  in  which  the 
Plaintiff  was  not  entitled  to  any  copyright,  and  that  he  had  him- 
self, in  March,  1867,  admitted  to  the  Defendants  the  right  of  any 
one  to  cut  out  the  paid-for  portions  of  his  directory  and  use  them 
for  a  new  directory.     Moreover,  the  slips  cut  from  Plaintiff's 
directory  for  1867  were  taken  before  the  18th  of  April,  1867,  when 
the  work  was  first  registered.    3.  That  the  Defendant's  directory 
was  different  from  the  Plaintiff's  in  size  and  form,  being  much 
smaller,  and  shewing  only  the  principal  merchants  and  traders ; 
and,  further,  that  no  name,  address,  or  business  particular  appeared 
in  their  directory  other  than  of  persons  canvassed  by  their  agents, 
who  were  instructed  to  call  upon  all  persons  whose  names  appeared 
in  Plaintiff's  directory  printed  in  capitals,  and  obtain,  if  possible, 
business  cards  or  manuscript  particulars  of  the  name,  address,  and 
occupation  of  the  person  canvassed,  the  agents  being  furnished 
with  printed  cuttings  from  other  works  to  verify  the  information 
therein  contained,  and  obtain,  if  possible,  the  necessary  payment 
for  putting  in  capitals  and  extra  lines.  In  this  manner  every  single 
entry  of  such  names,  particulars,  and  addresses   in  Defendant's 
directory  was  the  result  of  particular  inquiries  made  by  them  at 
the  place  of  business.    4.  In  order  to  account  for  the  coincidence 
of  errors  and  abbreviations  in  the  two  works,  it  was  asserted  by  the 
Defendants  that  these  were  errors  of  the  printer,  the  result  of 
accident,  the  pressure  under  which  the  work  was  brought  out,  and 
hasty  correction  of  proofs. 

(1)  Kelly  v.  Morris,  Law  Rep.  1  Eq.  697. 
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Mr.  W.  M.  James,  Q.C.,  and  Mr.  Speed,  for  the  Plaintiff: —  V.-O.G. 

In  the  case  of  a  directory,  road-book,  or  dictionary,  there  is  no       1868 


piracy  in  using  common  sources  of  information ;  but  no  man  is  Mobbib 
entitled  to  take  the  results  of  my  labour,  or  to  compile  his  work 
by  the  assistance  of  mine  in  order  to  save  himself  labour  and 
expense  in  getting  his  information;  the  only  use  that  he  can 
legitimately  make  of  a  previous  publication  being  to  verify  his  own 
calculations  and  results  when  obtained.  The  Defendants  admit 
that  they  have  printed  large  portions  of  their  work  from  slips  cut 
from  the  Plaintiff's  directory,  and  this  being  so  the  case  falls 
entirely  within  the  principle  of  Kelly  v.  Morris  (1). 

Mr.  Kay,  Q.C.,  and  Mr.  F.  T.  White,  for  the  Defendant  :— 

There  can  be  no  copyright  in  the  mere  arrangement  and  plan  of 
the  Plaintiff  98  work,  which  is  not  original  in  this  respect.   As  to  the 
capitals  and  extra  lines,  the  only  portion  that  lias  been  in  any 
way  taken  from  the  Plaintiff's  work,  no  copyright  can  be  asserted 
by  the  Plaintiff.    It  is  mere  advertisement,  which  has  been  paid 
for,  and  conveys  no  exclusive  right  to  the  Plaintiff  as  the  first 
advertiser.     If  the  person  who  has  paid  for  the  insertion  of  his 
name  in  this  particular  manner,  say  with  some  fanciful  adjunct 
snch  as  u  Who's  Griffiths  T  has  the  right  again  to  print  or  adver- 
tise his  name  in  the  same  manner,  can  it  be  denied  that  he  has 
the  right  to  authorize  others  to  do  so?    The  Defendants  have 
been  so  authorized,  and  have  published  nothing  but  what  they 
hare  received  payment  for  publishing.     Kelly  v.  Morris  is  dis- 
tinguishable, as  what  was  there  taken  from  Kelly's  Directory  was 
matter  which  had  not  been  paid  for,  but  was  information  acquired 
by  the  labour  and  outlay  of  Kelly.    But  even  if  the  Defendants 
have  made  an  improper  use  of  Plaintiff's  directory,  the  Court  will 
not  grant  an  injunction,  as  the  conduct  of  the  Plaintiff  in  pirating 
from  KeHy  and  other  works,  and  in  encouraging  the  Defendants 
to  do  what  they  have  done  by  admitting  to  them  that  there  was  no 
copyright  in  the  paid-for  portion  of  a  directory,  has  led  to  the  act 
complained  of:  Saunders  v.  Smith  (2). 

[On  being  referred  to  the  evidence  on  this  point,  the  Vice-Chan- 
cellor  held  that  the  issue  of  piracy  committed  by  the  Plaintiff 
(1)  Law  Kep.  1  Eq.  697.  (2)  3  My.  &  Cr.  711. 


38  EQUITY  CASES,                                     [L.  B. 

V.-O.  G.  was  not  sufficiently  raised  by  the  Defendants'  affidavits,  which  in 

1S68  no  way  alleged  that  the  particular  things  of  which  the  Plaintiff 

ijJ^I8  complained,  the  capitals  and  the  extra  lines,  were  pirated.] 

v-  They  also  contended  that  there  was  no  proof  of  any  damage 
sustained  by  the  Plaintiff  from  the  conduct  of  the  Defendants. 

Mr.  James,  in  reply. 


Nov.  10.    Sir  G.  M.  Giffabd,  V.C.  :— 

The  Plaintiff  in  this  suit  has  filed  his  bill,  alleging  himself  to  be 
entitled  to  the  copyright  of  a  book  called  the  Business  Directory  of 
London,  and  he  seeks  to  restrain  the  Defendants,  who  have  pub- 
lished a  directory  called  the  Merchants'  and  Manufacturers'  Pocket 
Directory  of  London,  from  infringing  that  copyright  The  Plain- 
tiff asserts  that  the  Defendants  have  adopted  a  substantial  part  of 
the  plan  of  his  work,  that  they  have  pirated  many  passages  from  it, 
and  that  their  directory  is  to  a  great  extent  printed  from  slips  cut 
out  from  the  edition  of  his  work  for  the  year  1867.  As  evidence 
of  this  he  adduces,  among  other  things,  a  series  of  instances  in 
which  the  inaccuracies  in  his  work  and  that  of  the  Defendants  are 
identical.  The  Plaintiff  has  given  the  usual  prima  facie  proof  of 
his  copyright.  The  Defendants  have  satisfied  me  that  the  Plaintiff 
has  no  grounds  for  complaining  of  their  having  taken  the  plan  of 
his  work ;  but  it  is  necessary  to  examine  the  defences  which  they 
have  made  on  the  other  part  of  the  case.  These  defences  may  be 
conveniently  considered  under  two  heads,  one  having  reference  to 
what  the  Defendants  allege  has  been  the  Plaintiff's  conduct ;  the 
other  to  the  rights  which  the  Defendants  claim  with  respect  to  the 
entries  in  the  Plaintiff's  directory,  for  the  insertion  of  which  he 
was  paid. 

[His  Honour,  after  referring  at  length  to  the  evidence  on  these 
points,  continued: — ] 

I  have  now  gone  through  the  most  material  substance  of  the 
affidavits,  both  on  the  one  side  and  the  other,  under  the  two  heads 
to  which  I  have  referred.  Under  the  first,  in  order  that  the  de- 
fence should  prevail,  it  must  be  made  out  that  there  is  proof  of  at 
least  one  of  three  propositions — viz.,  either  that  the  Plaintiff 


V. 
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authorized  what  was  done  by  the  Defendants,  or  that  his  conduct  V.-C.  O. 
conduced  to  what  was  done  by  them,  or  that  there  is  enough  to  1868 
displace  the  prima  facie  proof  of  the  Plaintiff's  copyright  In  my  Mobhu 
opinion  no  one  of  these  propositions  has  been  made  out  in  point  of 
fact.  As  regards  the  first  two  propositions,  the  utmost  that  can 
be  at  all  fairly  deduced  from  the  evidence  as  against  the  Plaintiff 
is  that  there  was  a  conversation  in  which  he  expressed  an  opinion 
which  coincides  with  the  view  of  the  law  taken  by  the  Defendants, 
and  that  on  another  occasion  he  told  the  Defendant  Simonson  that 
advertisements  might  be  used  by  any  one.  I  am  satisfied  that  the 
Plaintiff  put  Simonson  completely  at  arm's-length  after  this.  But 
if  this  had  not  been  so,  a  copyright  is  not  to  be  lost  by  the  mere 
expression  of  an  opinion ;  and  as  regards  the  other  conversation, 
the  advertisements  referred  to  cannot  be  taken  to  mean  the  names 
in  capital  letters  or  the  names  with  the  lines  added  to  them,  but 
clearly  point  to  the  distinct  and  separate  advertisements  which 
were  either  at  the  end  of  the  directory  or  on  the  pages  opposite  the 
list  of  names,  all  standing  alone,  and  with  respect  to  which  blocks 
were  in  many  instances  provided  by  the  advertiser,  and  in  many  in- 
stances sent  for  by  and  actually  handed  to  the  Defendants.  There- 
fore neither  of  the  first  two  propositions  is  made  out,  nor  is  the 
third,  for  in  the  first  place  the  Plaintiff 's  copyright  is  not  in  terms 
denied,  or  its  existence  distinctly  put  in  issue ;  and  in  the  next,  but 
one  specific  instance  of  the  specific  matter  alleged  to  have  been 
taken  from  the  body  of  Kelly's  Directory  is  adduced,  and  that  is 
stated  to  be  taken  from  twenty-three  different  places  all  relating  to 
the  same  firm.  The  rest  of  the  evidence  on  this  point  either  refers 
to  the  separate  advertisements,  or  is  loose  general  assertion  met, 
and,  in  my  opinion,  sufficiently  met,  by  counter  evidence;  and 
when  it  is  borne  in  mind  that  we  have  to  do  with  the  Business 
Directory  and  not  with  the  Imperial  Directory,  that  Kelly  pro- 
ceeded successfully  against  the  Imperial  Directory,  but  never 
complained  of  the  Business  Directory,  and  that  the  mode  in  which 
the  Business  Directory  was  compiled  at  the  commencement,  and 
in  each  year  subsequently,  is  plainly  and  consistently  deposed  to, 
I  have  no  hesitation  in  coming  to  the  conclusion,  as  the  fair  result 
of  the  evidence,  that  the  Business  Directory  was  not  pirated,  and 
was  so  compiled  as  to  entitle  the  Plaintiff  to  sustain  his  bill. 
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V.-C.  G.  Then  there  remains  the  last  head  of  defence :  with  reference  to< 

1868  this  the  Plaintiff  brings  forward  some  instances  in  which  the  Defen- 

Mobms  dants  have  taken  something  more,  though  perhaps  not  very  much 

A  v*  more,  than  the  names  in  capital  letters  or  the  names  with  added 

ASHBES. 

lines,  but  enough,  and  more  than  enough,  of  the  names  in  capital 

letters  and  of  the  names-  with  added  lines  have  been  taken  to  con- 
stitute a  piracy  in  respect  of  which  this  Court  will  interfere.  There- 
fore there  must  be  an  injunction,  unless,  as  was  contended,  the  Plain- 
tiff either  has  no  copyright  in  these,  or  unless  the  mode  in  which 
the  Defendants  have  applied  to  the  several  persons  whose  names- 
have  been  inserted,  getting  payments  and  authority  or  directions 
from  them,  is  enough  to  justify  what  they  have  done.  On  the 
first  of  these  two  points  I  am  of  opinion  that  the  application  by 
the  Plaintiff  for  payment,  and  the  payment  by  the  several  persons 
whose  names  were  inserted  with  capital  letters  or  with  added  lines 
had  not  the  effect  of  making  these  names,  when  so  inserted,  com- 
mon property.  The  Plaintiff  incurred  the  labour  and  expense 
first  of  getting  the  necessary  information  for  the  arrangement  and 
compilation  of  the  names  as  they  stood  in  his  directory,  and  then 
of  making  the  actual  compilation  and  arrangement,  and,  though; 
each  individual  who  paid  might  no  doubt  have  his  own  name 
printed  in  capital  letters  or  with  the  scone  superadded  lines  where- 
ever  he  chose,  neither  one  nor  all  of  them  could  authorize  the 
cutting  of  a  series  of  slips,  or  the  taking  of  the  names  as  arranged,, 
from  the  Plaintiff's  directory,  and  the  use  of  them  in  the  printing 
of  a  rival  work.  This  brings  me  to  Kelly  v.  Morris  (1).  In  that 
case,  no  doubt,  Morris's  canvassers  did  more  than  anything  that  has 
been  proved  to  have  been  done  by,  or  on  the  part  o£  the  Defen- 
dants, for  in  Kelly  v.  Morris,  if  the  canvassers  did  not  find  the 
occupier  of  the  house  at  home,  or  could  get  no  answer  from  him, 
then  the  information  copied  was  reprinted  bodily.  Neither  the 
decree,  however,  nor  the  judgment,  is  based  solely  on  or  confined  to 
this.  The  decree  is  general  in  its  terms,  following  Lewis  v.  JFW- 
larton  (2),  and  the  substance  of  the  judgment  is,  that  in  a  case  such 
as  this  no  one  has  a  right  to  take  the  results  of  the  labour  and 
expense  incurred  by  another  for  the  purposes  of  a  rival  publica- 
tion, and  thereby  save  himself  the  expense  and  labour  of  working 

(1)  Law  Rep.  1  Eq.  697.  (2)  2  Beav.  6. 
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out  and  arriving  at  these  results  by  some  independent  road.    If     v.-O.  G. 
this  was  not  so,  there  would  be  practically  no  copyright  in  such  a        1868 
work  as  a  directory.    Moreover,  it  is  not  necessary  for  me  to  define      mobrw 
the  extent  to  which  the  Defendants  might  have  gone,  or  may  go, 
in  using  the  Plaintiff's  directory.    What  I  have  to  determine  is, 
whether  they  could  lawfully  do  what  they  actually  did.    Now  it 
is  plain  that  it  could  not  be  lawful  for  the  Defendants  simply  to 
cut  the  slips  which  they  have  cut  from  the  Plaintiff's  directory 
and  insert  them  in  theirs.     Can  it  then  be  lawful  to  do  so  because 
in  addition  to  doing  this,  they  sent  persons  with  the  slips  to  ascer- 
tain their  correctness?    I  say,  clearly  not.    Then,  again,  would 
their  acts  be  rendered  lawful  because  they  got  payment  and  autho- 
rity for  the  insertion  of  the  names  from  each  individual  whose  name 
appeared  in  the  slips  ?    And  to  this  I  again  answer,  clearly  not. 
The  simple  upshot  of  the  whole  case  is,  that  the  Plaintiff's  directory 
was  the  source  from  which  they  compiled  very  material  parts  of 
theirs,  and  they  had  no  right  so  to  resort  to  that  source.    They  had 
no  right  to  make  the  results  arrived  at  by  the  Plaintiff  the  founda- 
tion of  their  work  or  any  material  part  of  it,  and  this  they  have 
done.    It  was  suggested  that  there  can  be  no  damage ;  this  is  not 
so ;  and  for  the  reasons  I  have  given  there  must  be  an  injunction 
and  decree,  as  in  Kelly  v.  Morris  (1)  and  Lewis  v.  FuUarton  (2),  with 
costs,  with  this  proviso,  that  the  injunction  is  not  to  extend  to  the 
advertisements  which  appeared  at  the  end  of  or  on  separate  pages 
of  the  Plaintiff's  work  as  distinct  from  the  list  of  names  in  the  body 
of  it- 
Solicitors:  Messrs.  Benham  &  TindeU;  Mr.  O.  White. 
(1)  Law  Rep.  1  Eq.  697.  (2)  2  Beav.  6. 
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V.-0.  G.  FOULKES  v.  DAVIES. 

J^         Supplemental  BtU — Supplemental  Statement — Amendment — 15  &  16  Vict.  c.  86, 
Nov.  5.  «.  53 — Ccns.  Ord.  xxxil.  Rule  2— Alternative  Belief. 

Plaintiff  filed  a  bill,  alleging  that  whilst  suffering  from  bodily  infirmity 
she  executed,  in  favour  of  the  Defendant,  a  deed  of  which  she  had  no  copy, 
and  which  the  Defendant  refused  to  produce,  and  praying  that  it  might 
be  delivered  up  to  her  to  be  cancelled.  She  then  filed  a  second  bill  stating 
the  above  facts,  and  that  she  had  since  obtained  inspection  of  the  deed,  and, 
finding  that  it  contained  a  power  of  new  appointment  in  her,  had  made  an 
appointment  under  it  to  herself  absolutely  ;  also  that  the  Defendant,  by  his 
answer  in  the  former  6uit,  claimed  to  hold  the  deed  as  trustee,  and  praying 
that,  in  case  it  should  appear  to  the  Court  on  the  hearing  of  the  former  suit 
that  the  deed  ought  not  to  be  declared  void  as  thereby  prayed,  it  might  be 
declared  that  the  Plaintiff  was  entitled  to  the  possession  of  it,  and  that  it 
might  be  ordered  to  be  delivered  up  to  her ;  also,  that  the  second  suit  might 
be  heard  with,  and  might,  "  so  far  as  necessary  or  proper,"  be  treated  as  sup- 
plemental to  the  former. 

Demurrer  to  the  second  bill  overruled. 

Demurrer. 

t    The  bill,  filed  the  27th  of  June,  1868,  stated  as  follows  :— 

The  Plaintiff,  Ann  Foullces,  spinster,  who  was  entitled  to  freeholds 
worth  about  £800  a  year,  having  some  ten  years  ago  become  par- 
tially paralyzed,  was  unable  actively  to  manage  her  property,  and 
employed  for  that  purpose  the  Defendant,  John  Pryee  Dairies,  her 
first  cousin  once  removed.  From  about  1863  to  July,  1869,  he 
audited  her  rent  accounts,  gave  directions  to  her  land  agent,  and 
prepared  and  witnessed  all  cheques  drawn  by  her,  and  which  she, 
being  unable  to  write,  was  accustomed  to  mark  with  a  cross  with 
her  left  hand.  During  this  period  Plaintiff  employed  a  Mr.  Howell 
as  her  solicitor. 

In  June,  1867,  the  Plaintiff,  at  the  request  of  the  Defendant, 
executed  a  deed,  of  which,  at  the  time  of  her  filing  the  bill  in  a 
former  suit  of  Foulkes  v.  Dairies,  she  had  no  copy,  and  of  the  con- 
tents of  which  she  was  then  ignorant,  but  which  she  then  believed 
to  be  either  an  irrevocable  deed  of  gift  in  favour  of  the  Defendant, 
or  a  deed  confirming  irrevocably  some  will  or  wills  in  his  favour. 

In  July  or  August,  1867,  the  Plaintiff  instructed  Mr.  Edward 
Maurice  Jones,  her  present  solicitor,  to  obtain  the  deed  for  her,  and 
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also  her  bankers'  pass-book  and  some  papers  belonging  to  her,  in     V.-O.  G. 
the  Defendant's  possession,  but  they  were  not  delivered  up.  iscs 

Further  demand  for  the  delivering  up  of  the  deed  failing,  the     foulkks 
Plaintiff,  on  the  6th  of  February,  1868,  filed  the  former  bill         «• 

against  the  Defendant,  praying  that  the  deed  might  be  declared        

to  be  void,  and  that  the  Defendant  might  be  ordered  to  deliver  it 
up  to  the  Plaintiff  to  be  cancelled,  together  with  the  wills,  codi- 
cils, bankers'  pass-books,  cheque  book,  receipts  and  other  papers. 
Inspection  of  the  deed  was  obtained  under  the  common  order  on 
the  19th  of  March,  1868,  when  it  appeared  that  it  gave  the  Plain- 
tiff an  absolute  power  of  appointment  (the  Defendant  being 
trustee),  and  in  default  of  such  appointment,  was  a  deed  of  gift  of 
all  her  real  and  personal  estate  to  the  Defendant  absolutely, 
subject  to  the  payment  of  some  legacies  and  small  annuities. 

By  a  deed-poll  dated  the  24th  of  March,  1868,  the  Plaintiff,  in 
exercise  of  the  power,  appointed  all  the  premises  comprised  in  the 
deed  to  her  own  absolute  use  and  benefit 

On  the  21st  of  April,  1868,  the  Defendant  filed  his  answer  in  the 
first  suit  of  FouUces  v.  Dames,  in  which  he  submitted  that  the  deed 
was  binding  on  the  Plaintiff,  and  that  he,  as  trustee,  was  bound  to 
maintain  its  validity. 

On  the  6th  of  May,  1868,  Mr.  Jones  wrote  to  the  Defendant's 
solicitor,  expressing  regret  that  the  Plaintiff  had  been  unable  until 
discovery  had  been  obtained  in  the  suit,  to  learn  that  the  deed 
contained  a  power  of  revocation,  stating  that  as  she  had  executed 
the  power,  it  had  become  immaterial  whether  she  was  or  was  not 
entitled  to  have  the  deed  set  aside,  and  that  the  Plaintiff  had 
been  advised  to  waive  all  claim  to  costs,  and  to  consent  to  an 
order  for  staying  further  proceedings  upon  the  terms  of  the  deed 
and  other  documents  mentioned  in  the  affidavit  of  documents  being 
given  up ;  and  offering  to  put  an  end  to  the  suit  on  these  terms. 

This  offer  having  been,  on  the  26th  of  May,  declined  by  the  De- 
fendant's solicitor,  the  Plaintiff  filed  the  present  (or  second)  bill, 
stating  as  above  ;  that  the  Defendant  claimed  to  be  entitled  to  re- 
tain the  deed  in  his  custody  as  trustee,  "  whereas  the  Plaintiff 
charges  the  contrary,  and  assuming  the  said  indenture  to  be  valid 
and  binding,  and  not  liable  to  be  declared  void  as  in  the  said" 
(i.  e.  the  former)  "  suit  is  prayed,  the  Plaintiff  is  entitled  as  the 
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V.-O.  G.     sole  absolute  beneficiary  thereunder  to  have  the  same  delivered  up 

1868       to  her." 
Foulkk         This  bill  then  prayed : — "  1.  That  in  case  it  shall  appear  to  this 
Davtes      honourable  Court  on  the  hearing  of  the  said  first  suit  of  Foulkes  v. 
— —        Davtes  that  the  said  indenture  of  the  3rd  day  of  June,  1867, 
ought  not  to  be  declared  void,  as  in  that  suit  is  prayed,  but  ought 
to  be  regarded  as  valid  and  binding,  then  that  it  may  be  declared 
that  the  Plaintiff  is  entitled  to  the  possession  of  the  said  indenture 
of  the  3rd  day  of  June,  1867,  and  that  the  Defendant  may  be 
ordered  to  deliver  the  same  up  to  the  Plaintiff.    2.  That  this  suit 
may  be  heard  at  the  same  time  with,  and  so  far  as  necessary  or 
proper  may  be  treated  as  supplemental  to,  the  said  first  suit  of 
Foulkes  v.  Davies." 
The  Defendant  demurred  for  want  of  equity. 

Mr.  Kay,  Q.C.,  and  Mr.  Owen,  for  the  demurrer : — 

The  Plaintiff  is  wrong  in  having  filed  the  second  bill.  The 
former  bill  should  have  been  amended  (15  &  16  Vict.  c.  86,  s.  53)  ; 
or,  if  the  cause  were  not  in  such  a  state  as  to  allow  of  amendment, 
a  supplemental  statement  should  have  been  filed  (Cons.  Ord.  xxxn. 
Kule  2).  By  the  old  practice  it  was  a  strict  rule  that  newly  dis- 
covered facts,  if  they  occurred  before  the  filing  of  the  original  bill, 
could  not  be  introduced  by  supplemental  bill. 

But  this  bill  must  fail  on  other  grounds.  Taken  with  the 
former,  it  presents  an  alternative  case.  It  impeaches  a  deed  on 
the  ground  of  fraud,  or  if  the  Court  should  consider  the  deed 
valid,  it  prays  relief  under  it  Such  a  bill  was  dismissed  in  Myd- 
dleton  v.  Lord  Kenyan  (1),  the  case  of  fraud  failing,  but  without 
prejudice  to  a  suit  solely  for  an  account. 

So  in  Kendall  v.  Beckett  (2),  Lord  Brougham  said  that  a  Plain- 
tiff could  not  be  permitted  to  introduce  into  the  corner  of  a  bill 
some  secondary  or  trivial  claim,  on  which  if  it  stood  alone  he 
might  be  entitled  to  succeed,  in  order,  as  it  were,  to  catch  a  decree 
on  a  minor  point,  in  the  event  of  his  failing  in  the  main  object  of 
his  suit.  In  Rawlings  v.  Lambert  (3)  a  demurrer  was  allowed 
under  similar  circumstances. 

k  (1)  2  Ves.  391.  (2)  2  Rubs.  &  My.  88. 

(3)  1J.  &  H.  458. 


VOL.  TO]  EQUITY  CASES.  45 

As  this  relief  could  not  have  been  granted,  if  prayed  by  an  ori-     V.-C.  G. 
gina!  bill,  the  supplemental  suit  must  fail.  1868 


This  second  bill  is  founded  on  the  fact  of  the  appointment  by 
the  Plaintiff,  a  deed  which  was  not  in  existence  when  the  former 
bill  was  filed.     So  that  we  could  not  have  amended  the  original  bill. 

The  whole  of  these  allegations  might  well  have  been  made  in 
one  bill.  There  is  no  inconsistency  in  the  Plaintiff  stating  the 
facte  of  her  infirmity,  that  she  was  induced  to  execute  this  deed, 
then  that  finding  it  contained  a  power  of  revocation,  and  fearing 
that  her  advanced  age  might  prevent  her  obtaining  the  relief  of 
the  Court  in  her  lifetime,  she  executed  the  appointment,  preferring 
not  to  wrest  the  deed  from  the  Defendant  by  the  strong  arm  of  the 
Court,  though  she  was  perfectly  entitled  so  to  do. 

Although  the  prayers  of  the  two  bills  are  founded  on  two  alter- 
natives, the  result  of  the  relief  prayed  is  exactly  the  same  in 
either  case.  This  distinguishes  the  case  from  Myddleton  v.  Lord 
Kenyan  (1). 

It  by  no  means  follows,  that  a  bill  which  impeaches  a  trans- 
action upon  various  grounds,  including  that  of  fraud,  must  fail  if 
the  charge  of  fraud  fails.  It  is  only  where  the  proof  of  fraud 
is  the  object  of  the  suit,  and  all  the  other  questions  depend  upon 
the  question  of  fraud  or  no  fraud.  This  distinction  is  clearly 
stated  by  Lord  CoUenham  in  Archbold  v.  Commissioners  of  Chari- 
table Donations  for  Ireland  (2). 

This  is  not  strictly  a  supplemental  bilL  The  prayer  is  that  ".so 
far  as  necessary  or  proper"  it  may  be  treated  as  a  supplemental 
bill.    It  is  an  original  bill  in  the  nature  of  a  supplemental  bill. 

It  would  be  a  great  hardship  if  the  Plaintiff  should  be  com- 
pelled to  dismiss  her  original  bill. 

The  former  bill  prayed  for  the  delivery  up  of  other  documents 
beside  this  deed. 

,    Mr.  Kay  in  reply : — 

If  the  Plaintiff  could  neither  amend,  nor  file  a  supplemental 
bill,  she  should  have  dismissed  her  former  bill. 

(1)  2  Yes,  391.  (2)  2  H.  L.  C.  440,  459. 


Mr.  Druce,  Q.C.,  and  Mr.  Haynes  for  the  bill : —  v. 


Dayies. 
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v.-o.  G.     Sir  G.  M.  Giffakd,  V.C.  :— 

I  certainly  should  not  be  disposed  to  allow  this  demurrer  unless 
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Foulkes     I  found  myself  completely  bound  by  the  technical  rules  of  the 
Dayieb.      Court  so  to  do;  because  I  am  satisfied  that  if  these  causes  were 
both  brought  to  the  hearing  I  could  do  complete  justice  between 
the  parties. 

Now,  do  the  technical  rules  of  the  Court  bind  me  to  allow  the 
demurrer  ?  First  of  all,  it*  was  said  that  the  demurrer  ought  to  be 
allowed  because  this  new  matter  ought,  in  conformity  with  the 
new  practice,  to  have  been  introduced  by  way  of  amendment,  and 
not  by  supplemental  bill  There  are  two  answers  to  that;  the 
first  is,  that  it  is  not  imperative  to  do  so ;  a  Plaintiff  may  intro- 
duce into  the  original  record  matters  in  respect  of  which  he  might 
before  have  filed  a  supplemental  bill ;  and  therefore  the  result  is 
simply  this,  that  if  a  party  puts  into  a  supplemental  bill  that  which 
under  the  old  practice  was  properly  the  subject  of  such  a  bill,  it 
will  simply  be  a  matter  for  the  consideration  of  the  Court,  whether 
the  Plaintiff  shall  pay  the  costs  of  having  filed  a  supplemental  bill 
when  he  might,  under  the  new  practice,  have  introduced  the  mat- 
ter by  way  of  amendment.  Another  answer  is,  that  this  is  a  new 
and  a  distinct  title,  arising  subsequent  to  the  date  of  the  filing  of 
the  original  bill,  and  it  is  at  least  questionable  whether  this  new 
title  could  be  introduced  by  way  of  amendment. 

A  further  ground  was  alleged  in  support  of  the  demurrer,  which 
was — that  enough  appears  on  the  face  of  the  bill  to  shew  that  the 
Plaintiff  is  not  of  competent  ability,  and  that  she  cannot  maintain 
a  suit  of  this  description.  The  contrary  appears  on  the  face  of  the 
bill,  because  the  bill  alleges  that  she  has  executed  a  valid  deed  of 
revocation. 

Then  we  come  to  what  is  relied  on  as  the  substantial  ground  or 
the  demurrer,  namely — that  there  are  two  inconsistent  statements, 
and,  as  it  is  said,  two  inconsistent  descriptions  of  relief  asked,  and 
in  support  of  that  ground  three  cases  have  been  quoted  and  relied 
upon. 

The  first  is  the  case  of  Myddleton  v.  Lord  Kenyon  (1),  which  was 
this: — A  bill  was  filed  against  trustees  alleging  fraud.    In  the 

(1)  2  Ves.  391. 
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alternative. an  account  was  asked  for,  and  at  the  hearing  of  the      V.-U.G. 
cause  the  Court  thought  it  would  not  be  doing  justice  unless  it        1868 
dismissed  the  whole  of  the  bill.  Foulkk* 

The  next  case  is  that  of  Kendall  v.  Beckett  (1).    That  was  a  case      _  v- 
before  Lord  Brougham,  in  which  His  Lordship  would  not  sustain  a 
bill  praying  for  a  return  of  deposit,  where  the  case  of  specific  per- 
formance, for  which  the  bill  was  mainly  filed,  was  found  to  have 
Med. 

The  third  case  is  Rawlings  v.  Lambert  (2),  which  is  different 
from  this.  That  case  turned  materially  on  the  uncertainty  of  the 
allegations  in  the  bill ;  though  to  some  extent  also  on  the  fact  that 
the  bill  was  filed  by  the  Plaintiff  in  one  point  of  view  on  behalf  of 
himself  and  the  other  creditors  of  an  intestate,  and  in  another  point 
of  view  by  himself  in  his  individual  capacity  as  a  partner.  I  think 
it  turned  mainly  on  the  nature  of  the  allegations  in  the  bill. 

The  case  we  have  here  is  this : — It  is  certain  by  both  bills  that  in 
substance  (and  we  must  look  to  the  substance  of  the  thing,  and  not 
the  mere  words  in  which  it  is  clothed)  one  and  the  same  thing  is 
sought,  and  that  is  this — to  take  away  this  property  from  the  Defen- 
dant, and  to  declare  that  it  is  the  property  of  the  Plaintiff.  Then  the 
state  of  facts  is  this,  that  when  the  original  bill  was  filed  it  was  not 
known  that  there  was  in  the  deed  a  power  of  revocation  and  new 
appointment,  and  a  bill  was  filed  alleging,  as  far  as  one  can  gather 
from  the  statements  in  it,  that  from  what  we  may  term  the  connec- 
tion arising  from  the  relationship  between  the  Plaintiff  and  the 
Defendant,  and  probably  also  from  the  Plaintiff's  state  of  health, 
the  Plaintiff  was  not  competent  to  execute  a  deed  of  the  descrip- 
tion that  was  executed,  and  it  was  asked  that  that  deed  should  be 
cancelled,  and  that  the  Defendant  might  pay  the  costs  of  the  suit. 
After  the  institution  of  that  suit  the  deed  was  seen,  and  it  was 
ascertained  that  there  was  a  power  of  revocation,  and  the  Plaintiff 
was  advised  to  execute  that  power.  She  did  execute  the  power  of 
revocation,  and,  having  done  so,  she  brings  forward  this  case :  "  I 
have  said  by  my  former  bill  that  that  deed  was  not  valid ;  but 
whether  it  was  valid  or  not,  here  is  a  deed  of  revocation,  and  I  am 
entitled  to  say  that  this  property  is  mine,  and  that  it  is  not  yours." 
Where  we  have  a  case  of  this  description,  how  inconvenient  and 

(1)  2  Buss.  &  My.  88.  (2)  1J.  &  EL  458. 


Davdes. 
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V.-C.  G.  hard  would  it  be  if  a  Plaintiff,  having  two  grounds  for  saying  that 
1868  the  property  is  hers,  should  be  held  not  entitled  to  say,  as  against 
Foctjuh  ti*e  same  Defendant:  "Here  are  two  grounds;  on  either  one  or 
the  other  I  am  entitled  to  have  this  property."  It  would  result  in 
this :  first  of  all,  there  would  be  one  suit,  and  all  the  delay  occa- 
sioned by  that ;  there  would  be  the  trial  of  that  suit ;  and  then  if 
that  suit  failed,  there  would  be  another  and  a  different  suit ;  but 
during  the  whole  pendency  of  the  first  suit  the  Plaintiff  would  be 
deprived  of  the  right  of  bringing  forward  another  ground  which 
might  be  just  as  well  entertained  at  the  hearing,  and  just  as  well 
form  a  ground  for  relief — a  ground  which  the  Plaintiff  might  not 
only  be  entitled  to  bring  forward,  but  which  she  might  insist  upon 
without  throwing  any  undue  degree  of  hardship  upon,  or  doing  any 
injustice  to,  the  Defendant.  If  there  be  anything  at  all  in  the 
circumstance  of  this  case  being  brought  forward  in  this  way,  it  is 
this — that  it  does  really  put  the  Defendant  in  a  better  position 
than  he  would  have  been  in  if  the  second  suit  had  not  been  brought 
forward  at  all. 

Therefore  I  am  of  opinion  that  there  is  nothing  unjust  in  allow- 
ing a  Plaintiff,  in  a  case  depending  on  two  different  states  of  cir- 
cumstances, both  resulting  in  the  same  relief,  and  having  to  do 
with  the  same  question,  to  bring  forward  these  two  states  of  facts, 
and  to  bring  them  forward  in  this  way.  I  am  satisfied  that  both 
convenience  and  justice  require  that  such  a  thing  should  be 
allowed ;  and  I  am  further  satisfied  that  there  is  nothing  in  the 
authorities  that  have  been  cited  which  precludes  me  from  saying 
that  such  a  thing  may  be  done. 

The  demurrer  therefore  must  be  overruled.  The  question  really 
is  a  question  of  the  costs  of  the  first  suit.  There  will  be  a  month 
allowed  for  answer  from  to-day  if  interrogatories  have  been  filed ; 
if  not,  six  weeks  from  service  of  the  interrogatories,  with  leave  to 
file  them. 

Solicitor  for  the  Plaintiff:  Mr.  George  Cart,  agent  for  Mr. 
Edward  Maurice  Jones,  Wdchpool. 

Solicitor  for  the  Defendant :  Mr.  Henry  Philippe. 
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DAW  v.  ELEY.  M.  b. 

Contempt  of  Court — Publication  tending  to  influence  Result  offending  Suit  Jfv, 

— Publication  by  Solicitor,  j)eem  10, 11, 


While  a  suit  was  pending  to  restrain  the  infringement  of  a  patent, 
in  which  one  of  the  issues  raised  was  as  to  the  novelty  of  the  Plaintiff's 
invention,  a  discussion  having  arisen  in  a  newspaper  as  to  the  merits  of  the 
invention,  the  Defendants'  solicitor  wrote,  under  an  assumed  name,  a  letter, 
which  was  published  in  the  newspaper,  taking  part  in  the  discussion,  and 
stating  facta  tending  to  disprove  the  novelty  of  the  invention.  The  Plaintiff 
thereupon  sent  to  the  editor  of  the  newspaper  a  letter,  which  the  editor 
refused  to  insert  on  account  of  its  personal  imputations,  in  which  he  referred 
to  the  suit,  and  suggested  that  the  writer  of  the  letter  was  an  interested 
party.  The  editor,  not  knowing  that  the  writer  was  the  solicitor  in  the  suit, 
but  knowing  that  he  was  a  solicitor,  subsequently  published  a  further  letter 
from  him,  disputing  the  novelty  of  the  invention : — 

field,  that  the  solicitor  had  been  guilty  of  a  contempt  of  Court  in  writing 
for  publication  letters  tending  to  influence  the  result  of  the  suit. 

A  motion  to  commit  the  publisher  of  the  newspaper  for  contempt  of  Court 
in  publishing  the  letters  was  refused  without  costs. 

lHESE  were  two  motions  on  behalf  of  the  Plaintiffs:  the  one, 
to  commit  Mr.  C.  H.  Collette,  one  of  the  solicitors  of  the  Defen- 
dants, for  contempt  of  Court,  in  writing  and  procuring  to  be  pub- 
lished in  the  Volunteer  Service  Gazette  three  letters  relating  to  the 
subject  matter  of,  and  founded  upon,  the  pleadings  and  evidence 
in  the  suit,  with  the  view  of  diverting  the  course  of  justice  and 
influencing  the  result  of  the  suit;  and  the  other,  to  commit  the 
printer  and  publisher  of  the  newspaper  for  contempt  of  Court  in 
publishing  the  letters. 

The  suit  was  instituted  in  June,  1868,  by  Messrs.  Daw  &  Joyce, 
against  Messrs.  Eley,  to  restrain  the  Defendants  from  infringing  a 
patent  granted  on  the  8th  of  March,  1867,  to  Daw,  and  now  vested 
in  both  the  Plaintiffs,  for  improvements  in  the  construction  of 
cartridges  for  breech-loading  firearms.  The  Defendants,  by  their 
answer,  denied  the  novelty  and  utility  of  Daw's  invention,  and, 
among  other  alleged  anticipations  of  it,  they  relied  on  an  invention 
of  one  Rochatte,  of  Paris,  for  which  he  had  obtained  a  patent  in 
France  in  October,  1866,  and  an  English  patent,  of  which  the 
Defendants  were  the  assignees,  in  July,  1867. 
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M.  B.  In  March,  1868,  a  prize  of  £400,  offered  by  the  Government  for 

1868       the  best  cartridge  for  breech-loading  guns,  was  awarded  to  Daw; 

^J2w        but  the  committee  upon  whose  recommendation  the  prize  was 
*         awarded  reported  that  the  Boxer  cartridge  then  in  use  by  the 

Government,  which  they  considered  to  be  disqualified  to  compete, 

was  superior  to  the  Daw  cartridge  in  safety  and  accuracy  of 
shooting. 

On  the  19th  of  September,  1868,  a  leading  article  was  published 
in  the  Volunteer  Service  Gazette  on  the  subject  of  the  cartridge  to 
be  adopted  for  the  new  military  rifle,  which  condemned  both  the 
Boxer  and  Daw  cartridges  as  unsafe,  but  gave  the  preference  in 
that  respect  to  the  Daw  cartridge. 

On  the  26th  of  September,  the  first  of  Collettes  letters,  all  of 
which  were  written  under  the  assumed  name  of  " Copper  Cap" 
was  published.  It  purported  to  be  a  reply  to  the  article  of  the 
19th,  and  contained  the  following  passages: — 

"  The  cartridge  submitted  by  Mr.  Daw  to  the  committee  was,  as 
to  its  case,  made  of  thin  brass,  folded  on  a  mandril,  having  the 
edges  (one  overlapping  the  other)  soldered.  Metal  cases,  brazed, 
soldered,  overlapping  in  coils,  or  drawn,  had  all  been  in  public  use 
before  Mr.  Daufz  patent  of  March,  1867.  A  M.  Rochaite,  of  Paris, 
in  January,  1867,  obtained  provisional  protection  for  a  patent  in 
England  for  the  very  same  soldered  case  as  submitted  by  Mr.  Daw 
to  the  committee,  except  that  M.  Bochatte  lined  his  case  with  paper. 
This  patent,  however,  was  allowed  to  lapse.  It  is  a  brass  tube, 
soldered  transversely  up  the  side.  The  object  of  the  lining  is  to 
protect  the  metal  from  the  corrosive  action  of  the  powder.  This 
is  done  in  the  Boxer  by  a  coating  of  shellac.  Now  as  to  safety, 
the  (so-called)  Daw  cartridge,  when  new,  acts  admirably.  But  let 
them  be  kept  in  store  for  any  considerable  time,  and  the  powder 
will  eat  into  the  metal  and  render  the  discharge  really  dangerous 
in  some  breech-loaders,  and  I  may  name  the  Government  Snider 
in  particular.  I  have  seen  the  experiment  tried,  and  every  single 
cartridge  burst  that  was  taken  from  a  box  that  had  been  in  stock 
several  months,  whereas  only  one  burst  of  an  equal  number  of 
cnrtridges  just  purchased  of  Mr.  Daw,  and  which  were  fired  from 
the  same  rifle.  This  disadvantage  attends  all  metal  cartridges 
which  have  no  lining."     .    .    .    .    "  I  wish  it  to  be  understood, 
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that  I  do  not  desire  to  raise  the  question  of  invention,  but  of      M.B. 
relative  safety  of  the  cartridges  named."  1868 

On  the  30th  of  September,  Daw  wrote  and  sent  to  the  editor  of  daw 
the  Volunteer  Service  Gazette  a  letter  containing  the  following  g^ 
passages: —  — 

" The  communications  from  '  Copper  Cap*  in  your  paper  of  the 
26th  ult,  may  have  been  written  by  some  rival  cartridge  manu- 
facturer, some  interested  official,  or  it  may  be  some  unscrupulous 
lawyer  or  agent.  It  is  certainly  not  likely  to  have  been  penned 
by  any  disinterested  authority,  as  the  subject  shews  a  strong  bias 
in  a  particular  direction."  .  .  .  .  "  With  respect  to  the  alleged 
matter  of  M.  Bochattes  pretended  patent,  that  will  be  elucidated 
by  the  proceedings  taken  by  me  against  Messrs.  JEley  Brothers, 
when  the  case  comes  for  hearing,  in  November  next,  before  the 
Master  of  the  Bolls." 

On  the  3rd  and  17th  of  October,  letters  were  published  in  the 
Volunteer  Service  Gazette,  signed  " Mowbray  Walker"  advocating 
the  superiority  of  the  Daw  over  the  Boxer  cartridge,  the  latter  of 
which  contained  the  following  passage : — 

" I  shall  not  argue  the  validity  or  priority  of  Mr.  Daws  patent, 
which  *  Copper  Cap!  with  very  questionable  taste,  has  introduced. 
.  .  .  Those  interested  in  the  matter  will,  I  learn  from  the  daily 
papers,  be  shortly  gratified  by  an  elaborate  law  suit  between  the 
rival  manufacturers." 

On  the  15th  of  October,  Daw  called  at  the  office  of  the  Volunteer 
Service  Gazette,  and  complained  that  his  letter  of  the  30th  of  Sep- 
tember  had  not  been  published ;  and,  according  to  his  own  state- 
ment, he  told  the  editor  that  law  proceedings  were  pending,  and  that 
he  had  reason  to  believe  that  the  letter  of  Copper  Cap  was  written  by 
an  interested  party.  The  editor  refused  to  publish  the  letter  either 
as  a  letter  or  as  an  advertisement,  unless  it  was  modified  by  omitting 
all  personalities  and  imputation  of  motives.  On  the  17th  of  October, 
Daw's  letter  was  published  in  the  Cosmopolitan  newspaper. 

On  the  24th  of  October,  the  Volunteer  Service  Gazette  contained 
an  editorial  note,  explaining  the  refusal  of  the  editor  to  insert 
Daws  letter,  on  the  ground  above-mentioned,  and  referring  to  the 
publication  of  Mowbray  Walker's  letters  as  evidence  that  he  was 
not  prejudiced  against  Daw's  cartridge. 
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M.  B.  In  the  same  number  of  the  newspaper  appeared  Collettes  second 

1868  letter,  which  was  a  reply  to  Moxchray  Walkers  letters,  and  con- 
Daw  tained  the  following  passages: — "In  January,  1867,  however,  a 
M.  Rochatte  (a  Frenchman)  obtained  provisional  protection  for  a 
metal-case  cartridge  lined  with  paper,  with  the  overlapping  joining 
closed  with  solder.  Early  in  February,  1867,  M.  Rochatte  shewed, 
and  left  with  Mr.  Daw,  samples  of  his  metal  soldered  cartridges 
(see  his  letter  in  Army  and  Navy  Gazette,  April  25  last,  p.  263). 
In  March,  1867,  Mr,  Daw  applied  for  a  patent  for  a  metal  cartridge- 
case,  with  the  overlapping  edges  soldered  in  exactly  the  same 
manner  as  Rochatte  s}  but  without  the  paper  lining ;  and  lie  used 
the  Schneider  base  and  anvil.  ...  So  that  Mr.  Daw  appears  to 
have  sent  in  for  competition  a  cartridge  of  which  the  base  was 
entirely  Schneiders,  the  brass  soldered  case  Rochatte*,  the  projectile 
and  method  of  fixing  it  Colonel  Boxers,  and,  being  the  only  com- 
petitor besides  Colonel  Boxer,  he  took  the  £400  prize." 

The  letter  of  M.  Rochatte  in  the  Army  and  Navy  Gazette  had 
been  written  upon  the  occasion  of  the  Government  prize  to  Daw, 
claiming  for  Rochatte  the  merit  of  the  invention,  and  stating  in 
detail  the  matters  repeated  on  its  authority  in  the  letter  of  Copper 
Cap. 

On  the  31st  of  October,  the  Volunteer  Service  Gazette  contained 
another  letter  from  Mowbray  Walker,  answering  the  second  letter 
of  Copper  Cap  at  great  length  and  with  much  warmth,  and  a  short 
letter  from  Copper  Cap  correcting  an  inaccuracy  in  his  letter  of  the 
24th,  and  on  the  same  day  the  Cosmopolitan  contained  the  follow- 
ing letter  from  Daw: — "I  see  that  on  Saturday  last  Copper  Cap 
has  added  another  prejudicial  attack  upon  my  cartridges  in  the 
Volunteer  Service  Gazette,  the  journal  in  which  I  have  been  refused 
the  entree  for  such  letters  as  I  deem  it  essential  to  write  in  defence 
of  my  interests.    I  deny  in  toto  his  adverse  statements ;  but  I  am 
not  disposed  at  this  time,  when  important  law  proceedings  have 
been  instituted  by  me,  to  open  any  lengthy  arguments  in  a  public 
newspaper,  for  the  possible  advantage  of  men  who  may  not  scruple 
as  to  the  use  they  may  make  of  them."    And  also  a  letter  signed 
"II X,"  headed  "  Who  is  Copper  Cap,  and  what  does  he  want  ?" 
violently  attacking  Copper  Cap  and  the  elitor  of  the  Volunteer 
Service  Gazette,  and  containing  the  following  passages : — 
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u  Whether  I  may  or  not  be  a  coming  witness  at  the  coming  trial        M.  B. 
remains  to  be  seen."  .  .  .  1868 

"Copper  Cap  knows  very  well   the  dates  of  Colonel  Boxer's       daw 
patents,  and,  as  one  may,  I  think,  glean  from  his  words,  the  parti-       El^T 
culars  of  the  DawEley  law  suits ;  what  can  be  more  damaging  to        — — 
any  belief  in  the  integrity  of  his  purpose,  than  the  perfect  acquaint- 
ance he  has  with  the  details  of  the  Eley  side  pleas  of  the  action  now 
pending  in  the  Bolls  Court,  brought  by  Mr.  Daw  against  that  firm 
for  infringing,  under  the  pretence  or  cover  of  Roehatte  s  so-called 
patent,  that  second  and  best  invention  by  Mr.  Daw  himself,  to 
which  the  breech-loading  small  arm  sub-committee  gave  the  £400 
prize? 

"  I  really  hope  Copper  Cap  will  at  least  come  forward  and  assure 
the  world  in  propria  persona  that  he  is  not  a  lawyer  engaged  on 
any  cartridge  litigation  now  in  progression." 

On  the  7th  of  November,  the  Volunteer  Service  Gazette  contained 
another  letter  from  Copper  Cap  in  answer  to  Mowbray  Walker, 
which  did  not  allude  to  the  subject  of  the  Plaintiff's  patent ;  and 
on  the  same  day  the  Cosmopolitan  contained  a  letter  from  Mowbray 
Walker,  charging  CoUette  with  being  the  writer  of  the  letters  of 
Copper  Cap,  and  a  letter  from  XXX  containing  the  following 


"  It  is  easy  enough  to  perceive  what  his  objects  are,  for,  reading 
on,  we  find  Copper  Cap  immediately  proceeding  with  the  legal 
quibble,  evidently  relied  upon  as  the  main  ground  of  the  defence 
in  the  approaching  law  suit  of  Daw  v.  Eley,  in  respect  to  the 
exceedingly  questionable  patent  of  Monsieur  Roehatte,  and  drawing 
this  conclusion — that  Mr.  Daw  could  not  at  the  date  of  the  article 
referred  to  have  had  any  idea  of  any  other  than  his  paper-cased 
cartridge."  ..."  *  M.  Roehatte  obtained  provisional  protection  in 
January,  1867/  Certainly  he  did,  and  let  it  go  again,  for  he  never 
completed  his  specification.  '  Early  in  February,  M.  Roehatte  shewed 
Mr.  Daw  some  samples/  &c.  How  very  good  of  him !  He  does  not 
perhaps  recollect  Mr.  Daw  telling  him  that  he  had  himself  some- 
thing better  than  his?  'In  March,  1867,  Mr.  Daw  applied  for  a 
patent/  Of  course  he  did,  and  got  it  too.  And  on  the  25th  of 
July  so  did  M.  Roehatte,  and  this  is  the  very  questionable  Roehatte 
patent  for  making  *  mixed  cartridge  cases  with  interiors  of  paper 
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M.  R.  pasteboard  cloth,  and  exteriors  of  brass,  iron,  steel,  zinc,  or  other 
1808  metal  or  alloy,  and  leaving  out  in  the  making  all  but  the  brass 
d2w        and  the  tin.' " 

B*  On  the  12th  of  November,  the  Plaintiffs  ascertained  from  CoUette 

—  himself,  and  also  from  the  printer  and  publisher  of  the  Volunteer 
Servtee  Gazette,  that  CoUette  was  the  writer  of  the  letters  signed 
u  Copper  Cap"  and  they  thereupon  required  the  publisher  to  insert 
an  apology  for  having  published  the  letters ;  this  he  declined  to 
do,  but  on  the  14th  he  published  the  following  editorial  note : — 

"  It  has  been  stated  to  us  that  the  letters  of  Copper  Cap,  which 
have  recently  appeared  in  our  columns,  contain  matters  based 
upon  the  pleadings  in  the  suit  of  Daw  v.  Eley  and  Others,  now 
pending  in  the  Court  of  the  Master  of  the  Bolls.  This  is  alleged 
by  one  side  and  denied  by  the  other,  and  we  are  not  aware  how 
the  facts  really  stand.  Under  any  circumstances,  however,  had  we 
known  that  the  writer  signing  himself '  Copper  Cap '  was  in  any  way 
connected  with  a  suit  pending  on  the  subject,  we  should  not  have 
given  insertion  to  his  letters." 

On  the  16th  of  November,  the  Plaintiffs  gave  CoUette  and  the 
printer  and  publisher  notice  of  the  present  motions. 

• CoUette,  in  his  affidavit,  stated  that  the  letters  were  not  written 
with  a  view  of  influencing  the  result  of  the  cause ;  that  he  was  a 
volunteer,  and  had  taken  a  great  interest  in  rifles  and  ammunition, 
and  had  considerable  practical  knowledge  of  and  had  taken  part  in 
public  discussion  of  the  subject  of  rifles  and  cartridges,  and  that 
it  was  "  in  that  feeling  and  capacity  alone  "  that  he  wrote  the  letters ; 
that  he  believed  that  the  letters  of  III  and  Mowbray  Walker 
were  published  with  Daw's  knowledge  and  consent,  and  that  the 
editor  of  the  Cosmopolitan  had  refused  to  tell  him  the  name  of  the 
writer  of  the  letters  signed  XXX  Daw  denied  that  these  letters 
were  written  or  published  with  his  knowledge  and  consent,  except 
that  he  had  seen  one  of  the  letters  of  X  X  X  before  it  was  pub- 
lished, and  that  Motobray  Walker  had  told  him  the  substance  of 
his  letters  before  they  were  published. 

The  editor  of  the  Volunteer  Service  Gazette  made  an  affidavit, 
stating  that  he  was  responsible  for  the  conduct  of  the  paper ;  that 
he  did  not  know,  when  the  letters  were  inserted,  that  the  writer 
was  in  any  way  connected  with  any  pending  suit ;  that  he  did  not 
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know  of  the  existence  or  subject  matter  of  this  suit,  and  that  he 
had  refused  to  insert  Daw's  letter  solely  on  account  of  the  imputa- 
tions of  motives  which  it  contained. 

Mr.  Jessel,  Q.C.,  and  Mr.  Russell  Roberts,  for  the  Plaintiffs,  in 
support  of  the  motion  against  Cdlttte : — 

Any  publication  tending  to  influence  the  result  of  a  pending 
suit  is  a  contempt  of  Court:  Tichborne  v.  Mosiyn  (1);  General 


KB. 

1868 


(1)  1867.  July  18.    V.-C.  Wood. 

Tichborne  v.  Mostyn. 
Tichborne  v.  Tichborne. 

Injunction — Publication  of  Affidavit* 
with  Comments  pending  Proceedings 
— Costs. 

MoTION  on  behalf  of  the  Plaintiff, 
that  the  publisher  and  printer  of  the 
Pall  Mall  Gazette  should  shew  cause 
why  they  should  not  be  committed  for 
contempt  of  Court  in  publishing  an 
abstract  of  the  affidavits  filed  on  behalf 
of  the  Plaintiff  (but  not  as  yet  before 
the  Court),  with  comments  calculated 
to  prejudice  the  Plaintiff's  case. 

The  Plaintiff  claimed  to  be  Sir  R.  C. 
D.  Tichborne,  the  eldest  son  of  the  late 
Sir  James  Francis  Ticliboine,  and  filed 
his  bill  on  the  27th  of  June,  1867,  to 
assert  that  position  and  recover  his 
alleged  rights,  after  an  absence  of  four- 
teen years  from  this  country ;  his  story 
being  that  he  had  been  shipwrecked  on 
a  voyage  from  Rio  to  New  York,  picked 
up  at  sea,'  and  landed  in  Australia, 
where  he  bad  resided  under  an  assumed 
name,  without  communicating  with  his 
family  or  any  person  in  England,  from 
1854  to  1866. 

Notice  of  motion  for  an  injunction 
and  receiver  was  served  immediately 
after  filing  the  bill ;  but  on  the  4th  of 
July  the  motion  was  ordered  to  stand 
over,  to  enable  the  Defendants  to  answer 
the  affidavits  filed  on  behalf  of  Plain* 
tiff. 


On  the  13th  of  July,  1867,  appeared 
an  article  in  the  Pall  Mall  Oazette, 
headed  "  Tichborne  v.  Tichborne,"  and 
commencing  thus : — "  We  have  been 
favoured  with  a  perusal  of  the  affidavits 
put  in  on  the  Plain  tiffs  behalf  in  this 
extraordinary  case."  The  article  gave 
a  short  abstract  of  the  story  told  by 
the  Plaintiff  and  attention  was  called 
to  his  conduct  after  landing  in  England, 
and  to  the  affidavit  of  Lady  Titchborne 
(widow  of  Sir  James  Francis),  who  had 
at  once  recognised  the  Plaintiff  as  her 
son.    The  article  then  proceeded : — 

"  We  have  not  space  to  enter  into 
detail  as  to  the  statements  of  the  thirty- 
four  persons  whose  affidavits  follow 
those  of  the  claimant  and  Lady  Tich- 
borne. Many  of  them  are  important 
enough  if  the  deponents  can  endure 
cross-examination  in  the  witness-box ; 
many  are  obviously  false,  absurd,  and 
worthless,  being  those  of  persons  who, 
never  having  seen  the  claimant  before 
he  left  England,  are  nevertheless  con- 
vinced that  he  is  the  person  he  claims 
tobe.M 

The  article,  after  mentioning  the 
evidence  of  Major  Iltywood,  late  of  the 
Carabineers,  and  of  two  or  three  persons 
formerly  non-commissioned  officers  and 
privates  in  that  regiment,  all  of  whom 
stated  their  conviction  that  the  claim- 
ant was  identical  with  Cornet  Tichborne, 
formerly  of  the  Carabineers,  pro- 
ceeded :  —  "No  single  member  of 
either  the  Tichborne  or  Seymour  fami- 
lies, nor  any  of  the  numerous  officers 
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Exchange  Bank  v.  Horner  (before  the  Master  of  the  Rolls, 
November  12th,  1868);  a  fortiori  is  it  so  when  the  writer  is  the 
solicitor  in  the  suit,  and  when  he  writes  under  an  assumed  name, 


with  whom  he  served  in  the  Cara- 
bineers, with  the  single  exception  of 
Major  Heywood,  have  made  any  affi- 
davit of  their  belief  in  the  Plaintiff's 
identity." 

The  article,  after  pointing  out  various 
sources  of  identification  open  to  the 
Plaintiff,  concluded  thus : — "  We  hap- 
pen to  know,  as  a  fact,  that  Mr.  D. 
Seymour,  M.P.,  the  claimant's  uncle, 
Mr.  M'Evoy,  M.P.,  and  Major  Phillips, 
formerly  of  the  Carabineers,  his  brother 
officers,  his  aunt,  Mrs.  Nagle,  and  his 
cousins,  Mrs.  John  Townley  and  Mrs. 
Radcliffe,  have  had  interviews  with 
him ;  but  as  we  do  not  find  any  affi- 
davits from  them  in  corroboration  of 
his  identity  among  the  documents  in- 
cluded in  the  volume  now  before  us, 
we  presume  that  they  failed  to  recognise 
in  the  claimant  their  long  lost  relative." 

The  solicitor  of  the  Plaintiff  had  filed 
an  affidavit  stating  his  belief  that  the 
article  was  likely  to  create  a  prejudice 
against  Plaintiff,  and  to  prevent  wit- 
nesses from  making  affidavits,  and 
otherwise  seriously  to  impede  the  course 
of  justice  prior  to  the  hearing  of  the 
cause. 

Mr.  Oiffard,  Q.C.,  Mr.  Druce,  Q.C., 
and  Mr.  Locock  Webb,  in  support  of  the 
motion,  cited  The  Case  of  the  Printer 
of  the  Champion  (2  Atk.  469),  S.C. 
nom.  Roach  v.  Oarvan  (2  Dick.  794) . 
Ex  parte  Jones  (13  Ves.  237)  ;  Littler 
v.  Ttumison  (2  Beav.  129) ;  Ftlkin  v. 
Lord  Herbert  (33  L.  J.  (Ch.)  294) ;  Cole- 
man v.  West  Hartlepool  Hailway  Com- 
pany (8  W.  R.  734). 

Sir  Roundell  Palmer,  Q.C.,  and  Mr. 
Speedy  for  the  publisher  of  the  Pall 
Mall  Gazette. 


Sib  W.  Page  Wood,  V.C.  :— 

I  have  no  hesitation  in  saying  that  a 
gross  contempt  of  Court  has  been  com- 
mitted in  this  case.    From  the  time  of 
Lord  Hardwicke  this  Court  has  acted 
upon  the  rule  which  was  laid  down  by 
that  eminent  Judge  'in  the  case  against 
the  printers  of  the  St.  James9s  Evening 
Post  and  Champion  newspaper  in  these 
words : — "  Nothing  is  more  incumbent 
upon  Courts  of  Justice  than  to  preserve 
their  proceedings  from  being  misrepre- 
sented ;  nor  is  there  anything  of  more 
pernicious  consequence  than    to   pre- 
judice the  minds  of  the  public  against 
persons  concerned  as  parties  in  causes 
before  the  cause  is  finally  heard.     It 
has  always  been  my  opinion,  as  well 
as  the  opinion  of  those  who  have  sat 
here  before  me,  that  such  a  proceeding 
ought  to  be  discountenanced."      That 
such  an  attempt  has  been  here  made,  and 
made  in  a  most  offensive  manner,  1  have 
not  the  slightest  doubt    The  author  of 
the  article  in  question  has  pronounced 
his  opinion  ujxm  the  documents  before 
him  with  a  clear  and  decided  bias,  and 
with  all  that  boldness  in  which  persons 
under  the  screen  of  the  anonymous, 
and  with  no  responsibility  cast  upon 
them,   think    themselves    entitled    to 
indulge.    But  those  who  have  responsi- 
bility cast  upon  them,  this  Court  and 
every  tribunal  which  has  to  administer 
justice,  are  bound  to  protect  every  suitor 
from  such  an  attempt  to  pervert  the 
course  of  justice,  and  against  that  which 
can   affect   the  minds  of  persons  who 
might  be  willing  to  give  evidence  in 
the  case,  and  may  prevent  them  from 
coming  forward  when  they  find  that 
they  will  expose  themselves  to  criti- 
cisms   of  this   description,    obviously 
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so  that  those  who  read  his  publication  may  suppose  that  he  is  a 
disinterested  person  ?  The  letters  in  question  deny  the  novelty 
and  utility  of  the  Plaintiffs'  invention  on  the  very  grounds  which 
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coming  from  a  quarter  having  a  con- 
siderable bias.    The  article  in  question 
is  obviously  the  work  of  a  gentleman 
of  education    and    information,    and, 
adopting  the  words  of  Lord  Longdate 
in  Littler  v.  Thomson  (2  Beav.  120), 
I  am  surprised  that  a  gentleman  of 
education    and    science    should  think 
that  he  was  serving  the  cause  of  truth 
and  justice  by  taking  a  set  of  docu- 
ments which  have  not  even  been  sub- 
mitted to  the  Judge  who  has  to  try  the 
cause,  and  publishing  articles  containing 
comments  upon  them  of  this  descrip- 
tion.    This  is   the  first  intimation  I 
have  had  of  the  evidence,  not  a  word 
of  which  has  been  submitted  to  the 
Judge.     The  animus  of  the  commen- 
tary may  be  gathered   from  the  con- 
cluding paragraph,  in  which,  after  com- 
menting upon  the  evidence,  and  stating 
that  it  is   the    only   evidence  which 
Plaintiff   has    brought    forward,    the 
writer  says,  u  we  happen  to  know  as  a 
fact,"  Ac.  Ac.     Of  course  he  must  have 
been  in  communication  with   some  of 
those    parties   who    might,   from    not 
having  made  affidavit*,  be  presumed  not 
to  be  favourable  to  the  Plaintiffs  case ; 
and  some  clue  to  the  source  from  which 
this  article  emanated  is  thus  afforded. 
It  was  suggested  that  the  Plaintiff  has 
not  made  an  affidavit  stating  that  he 
did  not  furnish  the  print  of  the  affi- 
davits to  the  author  of  this  commen- 
tary.    But  Qui  s'excu&e  s'accuse.     Why 
should    the    Plaintiff   have    defended 
himself  against  any  such  charge,  which 
was  not  even  suggested  by  any  affidavit 
on  the  other  side  ?     He  is  not  obliged 
to  excuse  himself  beforehand  from  all 
the  possible   motives  which   may  be 
imputed  to  him  in  the  course  of  a 


cause.  It  was  said,  however,  that  these 
comments  are  fair  comments,  unbiassed 
comments,  and,  further,  that  they  do 
not  err  against  those  rules  which  have 
been  laid  down  as  to  fair  comment  on 
matters  of  public  notoriety.  In  the 
first  place,  however,  those  rules  do  not 
extend  to  comments  on  matters  still 
pending,  waiting  for  argument*  and 
waiting  for  decision  ;  and  I  think  this 
Court  would  be  failing  extremely  in 
the  administration  of  justice  if  it  al- 
lowed comments  of  such  a  description 
as  are  here  contained  to  be  made  on 
any  documents  whatever  which  are 
before  the  writer  and  not  before  the 
Court,  and  which  are  afterwards  to 
come  before  the  Court  —  comments 
which  have  a  clear  and  distinct  ten- 
dency towards  directing  and  swaying 
the  mind  of  the  Court  or  jury  by  whom 
the  cause  is  to  be  determined.  The 
article  is  unquestionably  a  very  able 
argument  addressed  to  the  public  in 
opposition  to  the  view  put  forward  by 
the  Plaintiff.  Every  turn  of  the  case 
is,  with  great  ingenuity,  presented  in  the 
most  unfavourable  way  to  the  Plaiu- 
tiff.  The  bias  is  most  obvious,  and 
the  observations  pass  the  bounds  of 
any  legitimate  comment,  even  if  com- 
ment could  legitimately  be  made  upon 
proceedings  pending,  but  not  yet  actu- 
ally before  the  Court.  Nut  only  is  the 
bias  of  the  writer's  mind  otherwise  in- 
dicated, but  the  observation  is  made  that 
many  of  the  claimant's  witnesses  would 
be  important  if  they  could  bear  cross- 
examination  in  the  witness-box,  and 
that  many  of  their  statements  are 
obviously  false,  absurd,  and  worthless. 
It  appears  to  me  plain  and  manifest 
that  there  has  been  a  most  improper 
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are  put  forward  by  the  Defendants  in  the  suit,  viz.,  as  to  its 
novelty — the  prior  publication  of  Rochattes  invention,  and  as  to  its 
utility — the  absence  of  the  paper  lining.  The  effect  of  these  letters 
could  not  but  be  to  prejudice  the  mind  not  only  of  the  public,  but 
of  those  who  may  have  as  jurors  to  decide  the  questions  in  the  suit, 
and  the  Court  will  not  allow  such  statements  to  be  published 
under  the  cover  of  a  discussion  of  the  general  subject  of  the  car- 
tridges to  be  adopted  by  the  Government.  [They  also  referred  to 
Leehmere  Charlton  8  Case  (1).] 

Mr.  Southgate,  Q.C.,  and  Mr.  Langley,  for  CoUette : — 

The  letters  were  not  written  with  a  view  to  influence  the  result 
of  the  suit ;  they  do  not  contain  any  allusion  to  the  suit,  nor  any 
statements  based  upon  the  pleadings  or  evidence.  The  statements 
as  to  Rochattes  patent  are  taken  from  his  letter  published  in  the 
Army  and  Navy  Gazette  long  before  the  institution  of  the  suit,  and 
that  letter  is  referred  to  as  the  authority.  The  question,  whether 
the  Plaintiffs'  cartridges  ought  to  be  adopted  for  the  use  of  the  army 
was  a  perfectly  fair  subject  for  public  discussion,  and  the  fact  that 
CoUette  was  the  solicitor  in  this  suit  ought  not  to  prevent  him  from 
taking  part  in  that  discussion,  which  he  did  not  begin,  and  in  which 


attempt  to  interfere  with  the  adminis- 
tration of  justice. 

In  the  course  of  the  morning,  while 
the  motions  against  the  other  papers 
in  which  the  article  from  the  Pall  Matt 
Gazette  had  been  republished  were 
proceeding, 

Sir  Roundett  Palmer,  Q.C.,  stated 
that  as  soon  as  the  proprietor  of  the 
Pall  Matt  Gazette  had  been  informed 
of  His  Honour's  opinion  he  at  once 
desired  to  make  his  humble  submission 
and  apology  to  the  Court. 

The  Vice-Chawcellob  said  that  after 
this  submission  it  would  be  quite  suffi- 
cient to  order  the  Pall  MaU  Gazette  to 
pay  the  costs  of  the  motion. 

With  respect  to  the  Times  and  Morn" 
ing  Advertiser,  who  had  republished  the 


article  with  acknowledgment  and  with- 
out any  comment,  no  costs  on  either 
side. 

With  respect  to  the  Morning  Post, 
which  had  published  an  article  with 
extracts  from  the  affidavits,  and  a 
statement  as  to  certain  evidence  very 
damaging  to  Plaintiff  which  would  be 
brought  forward  by  Defendants,  the 
printer  must  pay  the  costs  of  the 
motion. 

Mr.  Roxburgh,  Q.O.,  and  Mr.  A.  G. 
Martin,  for  the  Times  and  Morning 
Advertiser. 

Mr.  Kay,  Q.C.,  for  the  Morning 
Post. 

Solicitors:   Mr.  John  Holmes;  Mr. 
Henry  Child ;  Mr.  R.  H.  Peacock. 
(1)  2  My.  &  Cr.  816. 
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the  friends  of  the  Plaintiffs  joined.    Moreover,  in  his  letter  he  care-        M.  &• 
fully  disavowed  any  intention  of  discussing  the  question  of  inven-       1868 
tion.    In  Tichborne  v.  Mostyn  the  contempt  of  Court  consisted  in       x)aw 
publishing  and  commenting  on  the  affidavits  in  the  suit,  with  a 
new  to  disparage  the  evidence  on  one  side,  and  in  General  Ex- 
change Bank  v.  Horner  the  bill  and  depositions  were  published  and 
commented  on.     But  in  this  case  the  only  persons  who  in  their 
published  letters  have  alluded  to  the  pending  suit  are  the  Plain- 
tiffs and  their  friends,  Mowbray  Walker  and  XXX,  whose  letters 
were  either  seen  by  or  communicated  to  them  before  publication. 
In  those  letters  the  only  questions  at  issue  in  the  suit  are  distinctly 
raised,  and  the  Plaintiffs  cannot  after  their  publication  be  heard  to 
complain  of  the  letters  of  Cdlette.    [They  also  referred  to  Coleman 
v.  Wed  Hartlepool  Railway  Company  ( I).] 

Lord  Romelly,  M.B. : — 

I  will  read  the  letters  before  I  dispose  of  the  matter  finally ; 
but,  as  it  strikes  me  at  present,  I  think  the  conduct  of  Mr.  Cdlette 
cannot  be  defended.  The  principle  is  quite  established  in  all 
these  cases,  that  no  person  must  do  anything  with  a  view  to  per- 
vert the  sources  of  justice  or  the  proper  flow  of  justice ;  in  fact 
they  ought  not  to  make  any  publications,  or  to  write  anything, 
which  would  induce  the  Court,  or  which  might  possibly  induce  the 
Court>  or  the  jury,  the  tribunal  that  will  have  to  try  the  matter, 
to  come  to  any  conclusion  other  than  that  which  is  to  be  derived 
from  the  evidence  in  the  cause  between  the  parties ;  and  certainly 
they  ought  not  to  prejudice  the  minds  of  the  public  beforehand  by 
mentioning  circumstances  relating  to  the  case.  Now,  if  that  is 
done  with  the  intention  of  perverting  the  ends  of  justice  there  is 
no  question  that  the  Court  would  stop  it,  and  very  often  the 
Court  will  judge  for  itself  what  are  the  fair  inferences  to  be 
derived  from  the  publications  which  appear;  but  it  must  also  go 
beyond  this ;  it  must  stop  the  publication  where  the  evident  result 
would  be  to  affect  the  administration  of  justice,  though  that  might 
not  have  been  the  intention  of  the  person  who  did  it.  In  this  case 
the  main  question  to  be  tried  is  the  novelty  of  the  Plaintiff's 

(1)  8  W.  R  734. 


60  EQUITY  OASES.  [K  B. 

M.  B.      invention ;   in  that  state  of  things  was  Mr.  CoHette  justified  in 

1868       writing  his  letter  of  the  26th  of  September,  which  is  the  first 

Daw        letter  on  the  subject  ?    There  was,  it  is  true,  a  leading  article 

El^       beforo  that  upon  the  subject  of  the  patent,  but  the  leading  article 

does  not  say  a  word  as  to  the  priority  of  any  invention ;    it 

does  not  say  anything  with  respect  to  the  validity  of  Mr.  Daw's 
patent,  whether,  in  fact,  he  had  been  forestalled  by  any  one 
before  him ;  it  does  not  mention  anything  relating  to  it ;  but  Mr. 
CoHettes  letter  treats  of  nothing  else,  as  it  appears  to  me,  with  the 
exception  of  this  passage  at  the  beginning,  "The  writer  of  the 
article  in  your  last  issue  under  the  heading  'The  Cartridge  of 
the  New  Military  Rifle,'  can  have  scarcely  given  the  subject  a 
practical  consideration,  when  he  places  the  Daw  cartridge  in  com- 
parison with  the  present  Boxer  service   cartridge,  particularly 
when  he  says  that  the  Daw  cartridge  approaches  the  first  essential 
more  nearly  than  the  Boxer  "  (the  first  essential  being  safety).     If 
it  had  stopped  there  (and  I  am  not  now  considering  the  position 
Mr.  Collette  filled),  and  it  had  been  nothing  more  than  this,  or 
an  enlargement  upon  it,  it  might  have  been  said  that  it  was  a 
fair  discussion  of  a  public  question  of  the  merits  between  two 
particular   patents,    in  which  case   this   Court  would  not  have 
interfered;  but  he  says  this,  "The  cartridge   submitted  by  Mr. 
Daw  to  the  committee  was"  so  and  so;   "metal  cases  brazed, 
soldered,  overlapping   in  coils  or  drawn,  had  all  been  in  public 
use  before  Mr.  Daw's  patent  of  March,  1867."     What  has  that 
to  do  with  the  comparative  merits  of  the  two  ?    "AM.  Bochatte, 
of  Paris,  in  January,  1867,  obtained  provisional  protection,"  &c, 
he  refers  to  that,  and  then  he  states  various  disadvantages  which 
there  were  in  it,  and  he  goes  on  to  state  various  other  things  to 
shew  that  Daw's  patent  cannot  be  original;   and  the  writer  of 
the  letter  seems  to  feel  that  very  strongly,  for  at  the  end  of  it  he 
makes  this  observation,  "  I  wish  it  to  be  understood  that  I  do  not 
raise  the  question  of  invention,  but  of  relative  safety  of  the  car- 
tridges named ;  those  who  have  studied  the  question  must  admit 
that  the  present  Boxer  service  cartridge  is  by  far  the  best."     Can 
anybody  doubt  that  if  I  were  persuaded  that  the  whole  of  the 
statements  in  that  letter  were  true,  it  would  very  seriously  affect  my 
opinion  as  to  the  validity  and  the  originality  of  Mr.  Daw's  patent  ? 
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Then  it  is  to  be  observed  that  this  is  written,  not  by  a  mere  M.  B. 
stranger,  who  might  say  that  he  really  knew  nothing  at  all  about  1868 
the  cause,  but  it  is  written  by  the  solicitor  of  the  gentleman  who  dXw 
is  opposed  to  Mr.  Daw  in  this  suit.  Surely  that  is  a  very  strong 
feature  in  the  case ;  he  must  wish  that  his  client  should  succeed ; 
and  I  venture  to  say  that  there  is  no  solicitor  who  would  not  in 
the  same  position  feel  the  same  thing ;  and  it  is  impossible  that  a 
solicitor  can  safely  act  in  a  matter  of  this  description  in  writing 
an  article  in  a  paper  which,  if  believed,  must  have  a  beneficial 
effect  upon  his  client,  and  afterwards  say  "  I  had  no  intention  of 
that  sort  at  all,  however  much  I  may  wish  for  it."  It  must  be 
regarded  as  an  endeavour  to  interfere  with  the  due  administration 
of  justice.  Where  is  the  line  to  be  drawn?  It  is  highly  im- 
portant that  the  Court  should  not  allow  steps  of  this  sort  to  be 
taken  by  the  officers  of  the  Court  in  causes  in  which  they  are 
engaged,  which  possibly  may  have  an  effect  favourable  to  their 
client,  or  unfavourable  to  the  other  side ;  and  I  may  further  say, 
that  if  I  am  to  go  minutely  into  every  sentence  of  a  letter  which 
ib  written  in  a  public  newspaper,  to  say  this  is  questionable,  and 
that  is  doubtful,  and  the  like,  it  is  imposing  a  task  and  a  duty 
upon  the  Court  which  it  will  be  impossible  to  perform.  There  is 
one  distinct  line  drawn,  which  is  this,  that  gentlemen  who  are 
concerned  for  contending  clients  in  this  Court,  whether  solicitors 
or  counsel,  should  abstain  entirely  from  discussing  the  merits  of 
those  questions  in  public  print ;  if  they  do  it  at  all,  they  ought  to 
put  their  names  to  their  communications ;  but  to  let  the  public 
suppose  that  it  is  merely  done  by  a  person  who  takes  a  great 
interest  in,  and  has  great  knowledge  of  the  subject,  and  discusses 
it  from  a  public  point  of  view,  when,  if  the  fact  were  known,  he 
is  the  solicitor  of  the  Defendant,  and  has  the  strongest  possible 
interest  in  his  success,  is,  in  my  opinion,  highly  reprehensible. 

The  other  point,  upon  which  I  wish  to  read  these  papers,  is  this ; 
unquestionably  if  a  person  submits  to  have  the  matter  discussed 
in  the  public  papers,  and  enters  into  the  arena  of  public  discussion, 
he  cannot  afterwards  complain  that  this  has  been  done ;  the  Court 
will  say  to  him,  "as  you  have  thought  fit  to  discuss  it  there,  you 
have  accepted  another  tribunal."  I  want  to  look  at  the  affidavits 
and  papers,  to  see  how  far  Mr.  Daw  really  has  accepted  that  tri- 
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tf.  R.  bunal,  and  transferred  the  discussion  to  it,  and  for  that  purpose  I 
1868  should  like  to  know  how  soon  Mr.  Daw  was  aware  that  Mr.  Ccttette 
DAW  had  been  the  author  of  these  letters.    I  was  told  that  it  was  not 
Elby  unt^  November. 
[Mr.  Jessel    The  12th  of  November.] 

I  should  like  to  look  through  the  papers  before  I  finally  dispose 
of  the  case,  but  it  must  be  entirely  understood  that  there  must  be 
no  more  publications  on  either  side  relating  to  this  suit  or  affect- 
ing the  validity  of  this  patent 

Mr.  Jessel,  Q.C.,  and  Mr.  Russell  Roberts,  for  the  Plaintiffs,  in  sup- 
port of  the  motion  against  the  publisher : — 

After  the  publication  of  CoUeiies  first  letter.  Daw  wrote  to  the 
editor  a  letter,  which  he  refused  to  publish,  informing  him  that  the 
matter  of  Rochaites  patent  was  the  subject  of  a  pending  suit,  and 
also  told  him  that  he  had  reason  to  suspect  that  Copper  Cap  was 
an  interested  party.  This  ought  to  have  induced  the  editor  to  in- 
quire, and  he  must  be  taken  to  have  published  the  other  two  letters 
with  notice  that  the  writer  was  the  solicitor  in  the  suit,  and  there- 
by to  have  committed  a  contempt  of  Court. 

Mr.  Souihgate,  Q.C.,  and  Mr.  W,  KarsIaJce,  for  the  publisher: — 

There  was  nothing  in  Daws  letter  or  statements  to  shew  that 
the  letters  had  any  reference  to  the  suit,  or  that  the  writer  was  in 
any  way  connected  with  it  It  was  not  until  after  the  last  letter 
was  published,  that  the  editor  ascertained  that  CoUette  was  the 
solicitor  in  the  suit  If  the  Plaintiff  when  he  wrote  his  letter, 
which  the  editor  was  quite  justified  in  refusing  to  publish,  had 
asked  for  the  name  of  the  writer  of  Copper  Cap's  letter,  and  then 
told  the  editor  that  he  was  the  solicitor,  the  other  letters  would 
not  have  been  published. 

Lord  Romillt,  M.B. : — 

The  case  of  the  editor  of  a  newspaper  is  very  different  from  that 
of  persons  who  write  letters  to  the  paper  for  publication.  His  duty 
is  simply  to  take  no  part  in  matters  purely  personal  between  indi- 
viduals, or  in  matters  which  are  the  subject  of  a  lawsuit.    But  it 


YOL.  Y1L]  EQUITY  CASES.  63 

often  happens   that  private  matters  are  so  mixed  up  with  public       M.  R. 
matters  into  which  it  is  his  duty  to  enter,  that  it  is  very  difficult  to        1868 
draw  the  distinction  between  them.    In  this  case,  if  the  editor  had       JJ]^ 
inserted  Mr.  Daw's  letter  I  should  have  thought  that  there  was  «» 

nothing  in  his  conduct  calling  for  the  interference  of  the  Court,  but       ' 

he  did  not  insert  it,  and  afterwards,  with  notice  that  a  suit  was 
pending,  with  the  knowledge  that  the  author  of  the  letters  was 
Mr.  CoUeite,  and  that  Mr.  CoUeite  was  a  solicitor,  which  ought  to 
hare  induced  him  to  inquire  further  and  ascertain  the  exact 
position  which  Mr.  CoUeite  occupied,  he  allowed  further  letters  on 
both  sides  to  be  published.  I  am  inclined  to  think  by  what  the 
Plaintiff  told  him  he  was  put  upon  inquiry  whether  Copper  Cap 
was  connected  with  the  suit.  But  I  will  read  the  evidence  and 
dispose  of  both  motions  on  Monday. 


Dec.  14.    Lord  Bomillt,  M.R. : — 

I  have  little  to  add  to  what  I  stated  on  Friday,  when  I  explained 
the  reason  which  induced  me  to  take  the  course  which  I  now  in- 
tend to  take.  The  perusal  of  the  articles  confirms  me  in  the  view 
I  have  taken,  and  it  must  be  admitted  by  everybody  to  be  an 
extremely  improper  thing  for  a  solicitor  in  the  cause  to  write  an 
article  in  a  paper  which  may  either  directly  or  indirectly  influence 
the  suit  upon  which,  he  is  engaged.  I  do  not  believe  it  was  done 
with  any  improper  motive,  but  it  was  done  with  great  want  of 
judgment  My  opinion  from  reading  these  papers,  and  the  com- 
ments and  remarks  in  the  anonymous  publication  in  the  Volunteer 
Service  Gazette  is,  that  the  letters  have  that  direct  effect  of  influ- 
encing the  suit,  and  therefore  I  am  obliged  to  make  the  order  that 
I  have  been  obliged  to  make  on  a  former  occasion,  and  which  was 
made  by  the  present  Lord  Chancellor  in  the  Tichborne  Case.  It 
appears  to  me,  to  say  the  least  of  it,  to  be  a  serious  error  of  judg- 
ment on  the  part  of  Mr.  CoUette,  and  it  is  necessary  that  the  Court 
should  interfere. 

As  regards  the  case  of  the  editor,  I  think  that  he  did  not  shew 
quite  the  forbearance  towards  Mr.  Daw,  that  he  might  have  done, 
considering  how  materially  interested  Mr.  Daw  was  in  the  matter, 


V. 

Elbt. 
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M.  B.  and  that  he  might  have  made  some  little  excuse  for  the  warmth 
1868  which  Mr.  Daw  shewed  upon  the  subject.  At  the  same  time  there 
DAW  is  nothing  I  can  find  against  the  editor  for  which  I  can  require  him 
either  to  make  an  apology,  or  to  pay  the  costs  of  this  motion ;  but, 
for  the  reasons  I  stated  on  the  last  occasion,  I  cannot  give  him 
costs,  that  is  out  of  the  question.  He  has  certainly  shewn  a 
tendency  to  decide  against  Mr.  Daw,  but  I  also  feel  for  the  difficult 
position  in  which  an  editor  is  placed  in  such  cases :  but,  as  I  said 
before,  with  respect  to  him  I  can  make  no  order.  With  regard 
to  Mr.  CoUette  the  order  will  be  that  Mr.  Collette  stands  committed 
for  contempt  of  this  Court,  and  I  desire  that  the  parties  will 
understand  that  it  is  my  desire  that  the  order  shall  not  be  enforced 
for  a  fortnight,  to  enable  Mr.  Collette  to  have  the  opinion  of  a 
superior  tribunal,  if  he  be  so  advised,  or  in  case  he  should  desire  to 
make  an  apology  for  the  error  which  he  has  committed ;  then  he 
would  pay  the  costs  of  the  motion ;  and  for  that  reason  I  desire 
that  this  order  may  not  be  enforced  for  a  fortnight  I  am  obliged 
to  say  a  fortnight,  I  would  have  given  a  longer  time,  but  that  you 
have  not  got  longer  time  before  Christmas.  I  have  no  doubt 
the  Court  of  Appeal  will  hear  him  if  necessary. 

Solicitor  for  the  Plaintiffs :  Mr.  H.  Harper  Geach. 
Solicitors  for  the  Respondents:   Messrs.   Prichard  &  Collette; 
Messrs.  Warry,  Robins,  &  Burgee. 


M.  B.  FRASER  v.  WITT. 

1868 


Stoppage  in  Transitu — Cargo  shipped  for  Account  and  Risk  of  Consignee — 
AT<w.  13, 19, 25.  Arrival  of  Ship  at  Port  of  Call  for  Orders— Constructive  Delivery. 

A.,  a.  merchant  at  Bohiay  shipped  at  Baliia  a  cargo  of  sugar  by  the  order 
and  at  the  risk  of  B.,  of  Glasgow,  in  a  ship  chartered  by  A,  The  charter- 
party  provided,  that  the  ship  should  proceed  "either  direct  or  via  Falmouth, 
Cones,  or  Queenstovm,  for  orders  to  a  port  in  the  United  Kingdom,  or  to  a 
port  on  the  continent  (between  certain  limits),  and  deliver  the  cargo  in  con- 
formity with  the  bill  of  lading.*  The  bill  of  lading  stated  that  the  ship 
was  "  bound  for  Falmouth,  Cuives,  or  Queenstown  for  orders,"  and  that  the 
cargo  was  to  be  delivered  "  unto  order  or  its  assigns."    A.  sent  to  B%  the 
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charterparty,  the  bills  of  lading,  indorsed  to  "  B.  or  order/'  and  the  invoice,  M.  B.  , 

which  stated  that  the  cargo  was  shipped,  u  for  the  account  and  risk  of  D„  .8gg 

for  Faimoutli,  Cowea,  or  Queenatoum  for  orders  and  a  market.*'  ^w 

The  ship  arrived  at  Falmouth,  and  the  master,  in  pursuance  of  written  Fbaser 

instructions  from  An  announced  its  arrival  to  A*a  agents  in  London,  and  Witt 

asked  them  for  orders.    The  agents  applied  to  B.  for  instructions  as  to  the  — - 
destination  of  the  ship ;  but  before  any  instructions  were  given  B.  became 
insolvent,  and  thereupon  ASa  agents  stopped  the  cargo : — 

Held,  that  the  cargo  had  not  been  constructively  delivered  to  B.,  that  the 
transitu*  was  not  oyer,  and  that  the  stoppage  was  valid. 

IN  July,  1868,  J.  T.  Witt,  a  commission  merchant  at  Bahia, 
baring  received  an  order  from  a  firm  of  sugar  refiners  at  Glasgow, 
carrying  on  business  under  the  name  of  the  "  Alston  Street  Sugar 
Refining  Company"  for  a  cargo  of  sugar  at  the  limited  price  of 
23a.  per  cwt.,  free  on  board  at  Bahia,  and  freight  to  the  United 
Kingdom  included,  bought  the  sugar,  and  shipped  it  at  Bahia  in  a 
vessel  named  the  " Rheidol  Queen" chartered  by  him.  The  charter- 
party  provided,  that  the  vessel  should  proceed  "  either  direct  or 
via  Falmouth,  Cotves,  or  Queenstovm,  for  orders  to  a  port  in  the 
United  Kingdom  of  Great  Britain,  or  to  a  port  on  the  continent 
between  Havre  and  Hamburg,  both  included,  or  to  Gothenburg,  or 
w  near  thereto  as  she  may  safely  get,  and  deliver  the  cargo  in 
conformity  with  the  bills  of  lading  on  being  paid  freight "  at  the 
rates  therein  mentioned;  that  the  cargo  should  be  "shipped  at 
the  port  of  loading,  and  delivered  at  the  port  of  discharge  as 
enstomary ;"  that  the  freight  should  be  "  paid  on  unloading  and 
right  delivery  of  the  cargo  according  to  the  custom  of  the  port ;" 
and  that  the  vessel  should  be  consigned  to  the  charterer's  agents 
at  the  port  of  discharge.  The  bill  of  lading  was  in  these  terms : 
8  Shipped  in  good  order  and  well  conditioned  by  Messrs.  J".  T.  Witt 
&  Co.  in  and  upon  the  good  vessel  called  the  ' Rheidol  Queen* 
thereof  is  master  for  the  present  voyage  E.  HaU,  and  now  loading 
at  the  port  of  Bahia,  and  bound  for  Falmouth,  Cowes,  or  Queens- 
i<m,  f/o"  (so  many  cases  of  sugar),  "and  are  to  be  delivered  iu 
the  like  good  order  and  well  conditioned  at  the  port  of  discharge 
(all  and  every  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation, of  whatever  nature  or  kind  soever,  excepted)  unto  order,  or 
to  its  assigns,  he  or  they  paying  freight  for  the  said  goods  as  per 

charterparty." 
Vol.  YIL  *  I  2 
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H.  K.  On  the  5th  of  August,  1868,  a  letter  was  delivered  by  Witt  to 

1868  the  master  of  the  vessel,  requesting  him  to  proceed  to  Falmouth, 
Fbaskr  Cowes,  or  Queenstown  for  orders,  and  to  telegraph  there  the  arrival 
Wrrr.  *  of  ^e  vessel  to  Messrs.  Elders  &  Sergei,  Witts  agents  in  London, 
"— ~  who  would  instruct  him  as  to  the  port  of  discharge.  On  the  10th 
of  August,  1868,  Witt  wrote  a  letter  to  the  company,  advising  them 
of  the  sailing  of  the  vessel  on  the  5th  of  August  for  Falmouth, 
Cowes,  or  Queenstown  for  orders,  in  one  of  which  ports  she  was  to 
"  await  their  orders  within  seven  days."  In  this  letter  were  en- 
closed the  charterparty,  the  bill  of  lading,  indorsed  as  follows : 
"  Deliver  to  the  Alston  Street  Sugar  Refining  Company,  or  order 
p.p.  J.  T.  Witt  &  Co. — Ad.  Eleinschmidt ;"  and  the  invoice  of 
the  sugar,  which  was  headed  as  follows :  "  Invoice  on  297  cases, 
4  boxes,  39  barrels,  and  573  bags  of  brown  sugar  shipped  for 
account  and  risk  of  the  Alston  Street  Sugar  Refining  Company,  of 
Glasgow,  in  the  British  lugger  Rheidol  Queen  (E.  HaU,  master),  for 
Falmouth,  Cowes,  or  Queenstown,  for  orders  and  a  market." 

The  letter  and  its  enclosures  were  received  by  the  company  in 
September,  and  at  the  same  time  the  company  accepted  five  bills 
of  exchange,  payable  at  ninety  days'  sight,  drawn  upon  them  by 
Witt  for  the  price  of  the  sugar,  including  freight  and  commission. 
On  the  6th  of  October  the  vessel  arrived  at  Falmouth,  and  on  the 
same  day  the  master  telegraphed  its  arrival  to  Ehlers  &  Sergei, 
who,  on  the  same  day,  telegraphed  the  arrival  to  the  company, 
and  wrote  to  the  company  to  inquire  what  orders  should  be  given 
as  to  the  port  to  which  the  ship  was  to  proceed.    The  company, 
on  the  7th  of  October,  1868,  replied  by  letter  that  they  would 
advise  Ehlers  &  Sergei  of  the  destination  of  the  ship  before  the 
expiration  of  the  lay  days,  which  would  expire  on  the  14th.     On 
the  12th  of  October  the  company  stopped  payment ;  on  the  13th 
Ehlers  &  Sergei  telegraphed  to  the  master  of  the  ship  not  to  leave 
Falmouth  without  further  instructions  from  them,  and  on  the  15th 
they  served  him  with  a  notice  stopping  the  cargo  on  behalf  of 
Witt.    On  the  16th  of  October  the  company  sent  orders  by  tele- 
graph to  the  master  to  proceed  immediately  to  Glasgow,  but  on 
the  17th  he  received  orders  from  Ehlers  &  Sergei  to  proceed,  and 
accordingly  proceeded,  to  Liverpool.    On  the  17th  the  company 
assigned  all  their  property  to  the  Plaintiff  for  the  benefit  of  their 
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creditors,  and  on  the  23rd  the  Plaintiff  instituted  this  suit  against  M.  It. 

WiH  and  the  master  of  the  ship  for  a  declaration  that  he  was  1868 

entitled  to  the  cargo,  and  for  an  injunction  to  restrain  the  Defen-  Phases 

dants  from  discharging  it  except  at  such  place*  as  he  should  direct,  w^ 

and  from  selling  or  disposing  of  it    The  cause  came  on  upon  — 
motion  for  an  injunction  which  had  been  turned  by  consent  into 
motion  for  decree. 

Mr.  Jessd9  Q.C.,  and  Mr.  North,  for  the  Plaintiffs : — 

First:  By  the  shipping  of  the  sugar  free  on  board  for  the 
account  and  at  the  risk  of  the  company,  and  the  indorsement  and 
transmission  to  them  of  the  bill  of  lading,  Witt  had  so  far  parted 
rith  the  possession  of  the  goods  as  to  deprive  himself  of  the 
right  to  stop  them  in  transitu:  WUmshurst  v.  Bokiver(l);  Van 
Casteel  v.  Booker  (2) ;  Key  v.  Cotestvorth  (3) ;  Paley'$  Principal  and 
Agent  (4). 

Secondly :  At  all  events  when  the  vessel  arrived  at  Falmouth, 
and  notice  was  given  to  the  company  that  it  was  awaiting  their 
orders,  the  tranaitus  and  right  of  stoppage  ceased.  From  that 
time  the  master  of  the  ship  held  the  goods  as  the  agent  of  the 
company,  and  the  delivery  was  complete :  Vulpy  v.  Gibson  (5) ; 
Ewe  v.  Pichford  (6) ;  Leeds  v.  Wright  (7) ;  Fouler  v.  Kymer,  cited 
by  Lawrence,  J.,  in  BohUingh  v.  Inglis  (8) ;  Dixon  v.  Baldwin  (0) ; 
and  Whitehead  v.  Anderson  (10).  To  use  the  words  of  Lord  Ellen- 
trough  (11),  "  the  goods  had  so  far  got  to  the  end  of  their  journey, 
that  they  waited  for  new  orders  from  the  purchaser  to  communicate 
to  them  another  substantive  destination."  By  the  charterparty 
the  goods  were  to  be  delivered  in  conformity  with  the  bill  of  lading, 
and  by  the  bill  of  lading,  as  indorsed,  they  were  to  be  delivered 
to  the  company  or  order.  The  company  had  told  the  Defendant's 
agents  that  they  would  send  orders,  and  the  ship  at  Falmouth  was, 
ia  the  words  of  Lord  Wendeydale  in  James  v.  Griffin  (12),  "only 

(1)  7  Man.  &  G.  882.  (7)  3  B.  &  P.  320. 

(2)  2  Ex.  691, 708 ;  18  L.  J.  (Ex.)  9.  (8)  3  East,  396. 

(3)  7  Ex.  595 ;  22  L.  J.  (Ex.)  4.  (9;  5  Ibid.  175. 

(4)  Pag?  352.  (10)  9  M.  &  W.  518,  535. 

(5)  4  C.  B.  837,  865.  (11)  5  East,  186. 

(6)  8  Taunt  83.  (12)  2  M.  &  W.  623,  633. 
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M.  B.      the  place  where  the  company  meant  the  goods  to  remain  until  a 
18(18       fresh  destination  was  communicated  by  orders  from  them." 
Frasbb  [They  also  referred  to  Sehotsmans  v.  Lancashire  and  Yorkshire 

Railway  Company  (1).] 


V. 

Witt. 


Mr.  Roxburgh,  Q.C.,  and  Mr.  Eddis,  for  the  Defendant  Wiit : — 

First :  Bemdtson  v.  Strang  (2)  is  a  clear  authority  to  shew  that 
the  delivery  of  the  goods  free  on  board,  even  on  a  ship  chartered 
by  the  purchaser,  and  the  indorsement  of  the  bill  of  lading  to  the 
purchaser,  does  not  destroy  the  right  of  stoppage  in  transitu.  The 
authorities  cited  for  the  Plaintiff  do  not  support  the  contrary  pro- 
position. In  Wilmshurst  v.  Bowker  (3)  there  was  no  insolvencyy 
and  the  question  was  whether  the  vendor  could  rescind  the  sale. 
In  Van  Casted  v.  Booker  (4)  the  goods  were  delivered  on  board  the 
purchaser's  own  vessel,  and  were  not  to  be  delivered  at  any  par- 
ticular port,  but  to  be  sent  on  a  roving  voyage  for  a  market.  In 
Key  v.  Cotesworth  (5)  the  goods  had  been  actually  delivered  to  and 
sold  by  the  agents  of  the  purchasers  before  a  claim  to  stop  them 
was  made  bv  the  vendor. 

Secondly :  the  transitus  had  not  ended  when  the  cargo  was 
stopped.  Even  if  Falmouth  had  been  the  port  of  discharge  the 
transitus  would  not  have  been  at  an  end  while  the  goods  remained 
on  board  the  vessel :  Coventry  v.  Gladstone  (6).  But  by  the  terms 
of  the  charterparty  and  bill  of  lading,  Falmouth  was  not  the  port 
of  discharge,  but  only  a  port  of  call  for  orders,  to  be  given  by 
Witts  agents,  as  to  the  port  of  discharge,  and  until  the  vessel 
arrived  at  the  port  to  be  so  indicated  by  the  agents,  the  vessel  and 
cargo  remained  subject  to  the  control  of  the  charterer.  The  ship 
at  Falmouth  was  waiting  the  orders  not  of  the  company  but  of 
Ehlers  &  Sergei;  and,  in  fact,  the  company  did  not  send  any 
orders  until  after  the  stoppage. 

The  original  contract  between  Witt  and  the  master  of  the  ship 
had  not  ceased,  and  there  was  no  new  contract  between  the  master 
of  the  ship  and  the  company  that  the  master  should  hold  the 
cargo  at  their  orders.     By  the  charterparty  and  bill  of  lading  the 

(1)  Law  Kep.  1  Eq.  349  ;  2  Ch.  332.  (4)  2  Ex.  G91. 

(2)  Ibid.  4  Eq.  481 ;  3  Ch.  588.  (5)  7  Ibid.  595.   * 

(3)  7  Man.  &  G.  882.  (6)  Law  Rep.  6  Eq.  44. 
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payment  of  the  freight  was  made  a  condition  precedent  to  the        M.R. 
delivery  of  the  cargo.  1868 

[They  also  referred  to  Gibson  v.  Carruthers  (1).]  Fraskr 

Mr.  Rowdiffe,  for  the  master  of  the  ship,  WlTT- 

Mr.  North,  in  reply : — 

In  Berndtson  v.  Strang  (2)  the  bill  of  lading  wus  indorsed  in 
blank.  To  pat  an  end  to  the  transitu*  it  is  not  necessary  that  the 
goods  should  arrive  at  the  original  destination  ;  the  consignee  may 
take  possession  previously  and  so  put  an  end  to  the  transitus, 
and  he  need  not  actually  take  possession.  It  is  enough  if  the 
goods  are  in  the  place  where  he  means  them  to  remain  until  he 
gives  them  a  new  destination :  James  v.  Grijfin  (3).  Here  the 
intention  of  all  parties  was  that  the  cargo  on  its  arrival  at  Fair 
mouth  should  be  subject  to  the  orders  of  the  company,  and  it  is 
immaterial  whether  those  orders  were  to  be  given  direct,  or  through 
Ehlers  &  Sergei.  In  Coventry  v.  Gladstone  (4),  the  only  question 
was,  whether  there  had  been  an  actual  delivery  of  the  cargo. 

[He  also  referred  to  Story  on  Contracts  (5).] 


Nor.  25.    Lobd  Bomilly,  M.R. : — 

The  question  to  be  determined  in  this  case  is,  whether  the  De- 
fendant Witt  has  made  a  valid  stoppage  in  transitu  of  a  cargo  of 
sugar  sold  by  him  to  the  Alston  Street  Sugar  Refining  Company, 
which  became  insolvent  after  the  sale. 

The  doctrine  of  stoppage  in  transitu  may  be  shortly  expressed 
thug — it  is  the  right  which  the  seller  of  goods  has,  after  they  have 
been  sold  and  despatched  to  the  buyer,  to  stop  them  at  any  time 
kefore  they  have  been  delivered  to  the  buyer,  if  the  buyer  has  not 
paid  for  the  goods  and  has,  in  the  meantime,  become  insolvent. 
The  real  and,  indeed,  the  only  question  in  all  these  cases  is,  whether 
the  transitus  is  over ;  in  other  words,  whether  the  goods  have  been 
delivered  to  the  buyer ;  if  they  have,  then  the  right  to  stop  is 
gone,  and  the  only  remedy  of  the  seller  is  by  action  at  law,  or 

(1)  8 M.  &  W.  321.  (3)  2M.&W. 623. , ! 

(2)  Law  Rep.  4  Eq.  481 ;  3  Ch.  588.  (4)  Law  Rep.  6  Eq.  44. 

(5)  §  822. 
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M.  R.       by  proof  against  the  estate  of  the  buyer.    [His  Lordship  then 

1868        stated  the  facts,  and  continued : — ]     The  question  is,  whether  this 

Fbaser      was  *  good  stoppage  in  transitu,  and  I  am  of  opinion  that  it  was. 

Witt       ^  *s  ar&ue(l  strongly  on  behalf  of  the  Plaintiff  that  when  the  sugar 

was  put  on  board  at  Bahia,  on  the  account  and  at  the  risk  of  the 

company,  the  goods  belonged  to  the  company  and  had  been 
thereby  delivered  to  the  company.  It  is  no  doubt  true  that  the 
cargo  was  the  property  of  the  company,  and  that  if  the. cargo  had 
been  lost  the  loss  would  have  fallen  on  the  company ;  but  this 
does  not  determine  the  question.  In  these  cases  the  goods  are 
always  the  property  of  the  purchaser :  if  they  were  not,  the  ques- 
tion would  not  arise,  because  of  course  the  vendor,  or  any  other 
person,  may  always  take  possession  of  his  own  property,  but  the 
doctrine  of  stoppage  in  transitu  is,  that  a  vendor  may  stop  the 
goods  which  he  has  sold  to,  and  which  have  become  the  property 
of,  the  purchaser,  at  any  time  before  they  have  got  into  his 
possession,  if  he  has  become  insolvent.  The  insolvency  of  the 
purchaser  is  essential ;  the  vendor  cannot  stop  the  goods  because 
he  has  changed  his  mind.  This  was  the  case  in  Wilmshurst  v. 
Bowker  (1),  and  consequently  the  right  to  stop  did  not  arise. 
In  order  to  constitute  a  right  to  stop  in  transitu,  the  purchaser 
must  have  become  insolvent,  and  the  transitu*  must  not  be  over ; 
here  the  insolvency  is  unquestioned,  the  only  point  to  be  examined 
is,  whether  the  transitu*  was  over,  in  other  words,  whether  the 
goods  had  actually  been  delivered  to  the  company.  Lord  Wensley- 
dcde,  in  the  case  of  James  v.  Griffin  (2),  specifies  four  kinds  of 
delivery,  in  the  following  passage,  which  was  much  relied  on  in  the 
argument  for  the  Plaintiffs.  He  says,  "  The  actual  delivery  to  the 
vendee  or  his  agent,  which  puts  an  end  to  the  transitus  or  state  of 
passage,  may  be  at  the  vendee's  own  warehouse,  or  at  a  place 
which  he  uses  as  his  own,  though  belonging  to  another,  for  the 
deposit  of  goods,  or  at  a  place  where  he  means  the  goods  to  remain 
until  a  fresh  destination  is  communicated  to  them  by  orders  from 
himself,  or  it  may  be  by  the  vendee's  taking  possession  by  himself 
or  agent  at  some  point  short  of  the  original  intended  place  of 
destination."  Now,  it  is  contended  that  the  present  is  exactly  the 
third  case  pointed  out  by  that  learned  Judge ;  but,  in  truth,  it  is 

(1)  7  Man.  &  G.  882.  (2)  2  M.  &  W.  633. 


V. 

Wrrr. 
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quite  distinct  from  any  of  the  cases  put  by  him.  It  is  obvious  if.  K. 
that  there  was  no  delivery  to  the  vendee,  or  his  agent ;  there  was  lses 
no  delivery  at  the  vendee's  own  warehouse,  or  at  a  place  which  he  yraob 
used  as  his  own ;  the  question  is,  whether  there  was  delivery  at  a 
place  where  the  vendee  meant  the  goods  to  remain  until  a  fresh 
destination  was  communicated  to  them  by  orders  from  himself.  If 
the  ship  had,  under  the  direction  of  the  company,  proceeded  to  the 
Clyde,  still  the  transiius  would  not  have  been  over ;  but  if,  on  its 
arrival,  the  company  had  determined  to  send  the  cargo  to  another 
port,  not  within  the  original  charterparty,  and  had  for  that  purpose 
chartered  the  vessel  afresh,  and  thereby  made  the  master  their  own 
agent,  then  the  constructive  delivery  pointed  out  by  Lord  Wensley- 
dale  would  have  occurred,  and  it  would  have  been  the  same  thing 
in  substance  as  if  the  cargo  had  been  taken  from  the  vessel  and 
put  on  board  another  vessel  under  the  direction  and  control  of  the 
company.  The  purchaser  must  not  only  be  the  owner  of  the  goods, 
but  he  must  be  the  owner  for  the  time  being  of  the  receptacle  in 
which  the  goods  are  placed.  This  was  not  so  in  the  present  case ; 
the  company  could  not  have  sent  the  sugar  to  any  port  in  the 
Mediterranean,  or,  indeed,  to  any  port,  except  one  within  the  limits 
specified  in  the  charterparty  effected  by  the  Defendant  at  Bahia, 
and  even  if  directions  had  been  given  by  the  company  to  proceed 
to  one  of  the  ports  specified  in  the  charterparty,  still  there  would 
have  been  no  delivery  to  the  company  until  after  the  arrival  of  the 
cargo  in  that  port,  and  some  act  done  by  which  the  possession  and 
absolute  control  over  the  sugar  had  been  vested  in  the  company. 
But,  in  truth,  not  even  this  was  done ;  for  Ehlers  &  Sergei  did 
not  desire  the  company  to  give  the  master  directions  whither  he 
was  to  go,  or  put  him  under  their  control,  but  they  wrote  to  the 
company  and  said,  "  Give  us  instructions  as  to  the  port  to  which 
ire  are  to  send  the  vessel,"  and  even  then  instructions  never  came 
until  after  the  delivery  of  the  goods  had  been  stopped  by  Ehlers  & 
Sergei,  the  agents  of  the  Defendant. 

So  looking  at  this  matter,  all  the  reported  decisions  which  have 
been  cited  to  me  are  consistent  with  each  other,  and  each  points  to 
the  transiius  as  being  the  sole  matter  to  be  determined.  But  the 
case  of  Berndtson  v.  Strang  (1)  is,  in  my  opinion,  decisive  of  the 

(1)  Law  Rep.  3  Ch.  588. 
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M.  R.       present  case,  and,  indeed,  in  many  respects,  involves  the  same  prin- 

1868       ciples.    Here  the  vessel  was  not,  as  in  that  case,  the  vessel  of  the 

Fbaser      purchasers,  but  was  chartered  by  the  vendor;  in  other  respects 

Witt       *'ie  ma^er^a^  ^ac^  are  the  same  in  the  two  cases ;  the  goods  were  in 

—        that  case,  as  in  the  present,  on  board  on  the  account  of,  and  at  the 

risk  of  the  purchasers ;  but  the  Court  determined  that  the  transitus 

was  not  over,  and  that  the  stoppage  was  good.     I  am  of  opinion  in 

this  case  that  the  transitus  was  not  over,  that  the  cargo  had  not 

been  delivered  to  the  company  either  actually  or  constructively, 

and  that  the  stoppage  by  the  Defendant's  agents  was  good. 

A  point  was  raised  by  the  counsel  for  the  Plaintiff  to  this  effect, 
that  the  form  of  the  charterparty  coupled  with  the  sending  and 
delivery  of  the  bill  of  lading,  and  with  the  notice  to  the  company 
that  the  ship  was  at  Falmouth  awaiting  their  orders,  made  all  sub- 
sequent stoppage  impossible;  but,  in  my  opinion,  these  circum- 
stances do  not  at  all  affect  the  case ;  they  occur  in  all  cases,  and 
the  delivery  of  the  bill  of  lading  to  the  purchaser,  or  his  accept- 
ance  of  the  bills  drawn  upon  him  in  respect  of  the  cargo,  does  not 
prevent  the  seller  from  stopping  the  cargo  before  actual  ^delivery, 
if  the  purchaser  has  become  insolvent  The  case,  therefore,  of  the 
Plaintiffs  entirely  fails,  and  the  bill  must  be  dismissed  with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  Lydall,  agent  for  Messrs.  T.  &  T. 
Martin,  Liverpool. 

Solicitor  for  the  Defendants :  Mr.  Crump. 


Dec.  12. 


M.  R.  In  re  METTE'S  ESTATE. 

1868 

Lands  Clauses  Act,  ss.  70,  74— Tenant  for  Life  and  Remainderman — 

Beneficial  Lease. 

By  the  will  of  a  testator,  who  died  in  1838,  land  was  devised  to  a  tenant 
for  life  with  remainder  over  in  fee.  In  1859  the  tenant  for  life  and  re- 
mainderman concurred  in  demising  part  of  the  property  for  twenty-one  years 
at  what  was  then  a  rack  rent  of  £84.  In  1868  the  demised  property  was 
taken  by  the  Metropolitan  Board  of  Works,  and  the  purchase-money  (which 
when  invested  would  yield  £200  a  year)  was  paid  into  Court  under  the  pro- 
visions of  the  Lands  Clauses  Act:  — 
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Held,  that  the  tenant  for  life  was  entitled  only  to  £34  a  year  during  the        u.  B. 
residue  of  the  term,  and  that  the  surplus  income  during  that  time  must  be  lftfiR 

accumulated.  ^v^ 

In  re 

3lR.  E.  M.  Mette,  who  died  in  1838,  by  his  will  devised  certain  eotSe! 
real  estate,  including  a  freehold  house,  No.  57,  High  Street,  Ken* 
sington,  to  trustees  during  the  life  of  his  wife,  Elizabeth  Mette,  upon 
trust  to  pay  the  rents  thereof  to  her  during  her  life  for  her  separate 
use,  and  after  her  decease  he  devised  the  same  to  his  nephews, 
Bernhard  Mette  and  H.  A.  Mette,  as  tenants  in  common  in  fee. 
Bernhard  Mette  died  in  1856  intestate. 

In  1859  the  trustees  for  the  time  being  of  the  will,  Elizabeth 
Mette,  H.  A.  Mette,  and  Bernhard  Mette  (the  eldest  son  of  Bernhard 
Mette,  deceased),  concurred  in  demising  the  house  in  question  for 
a  term  of  twenty-one  years  from  Midsummer,  1859,  at  a  yearly  rent 
of  £84.  The  house  was  at  the  time  out  of  repair,  and  the  rent 
reserved  by  the  lease  was  the  best  that  could  then  be  obtained 

In  1868  the  house  was  taken  by  the  Metropolitan  Board  of  Works 
under  the  powers  of  the  Kensington  Improvement  Act,  1866,  with 
which  the  Lands  Clauses  Act  was  incorporated  ;  and  the  purchase- 
money,  amounting  to  £4978,  was  paid  into  Court. 

A  Petition  was  now  presented  by  Elizabeth  Mette  praying  for  the 
investment  of  the  fund,  and  the  payment  to  her  of  the  dividends. 

Sir.  Archibald  Smith,  for  the  Petitioner : — 

This  is  an  ordinary  Petition  under  sect.  70  of  the  Lands  Clauses 
Ad,  but  it  is  contended  on  behalf  of  the  remainderman  that  the 
Petitioner  is  entitled  only  to  £84  during  the  residue  of  the  term, 
and  that  the  surplus  income  over  and  above  £84  must  in  the  mean- 
time be  accumulated.  This  argument  is  founded  on  sect.  74  of  the 
same  Act ;  but  that  section  applies  only  to  college  and  ecclesiastical 
leases,  granted  at  a  low  rent  in  consideration  of  a  fine,  whereas  this 
is  the  ordinary  case  of  freehold  property  leased  at  a  rack  rent. 
The  whole  policy  of  the  Act  is  contrary  to  what  is  here  contended 
for.  The  Act  empowers  the  tenant  for  life  to  sell  real  estate ;  but 
if  the  contention  I  have  mentioned  be  well  founded,  he  would  have 
little  interest  in  securing  the  best  price  for  the  reversion,  and  there- 
fore the  conduct  of  the  sale  ought  not  to  be  entrusted  to  him.  In 
ordinary  settlements  of  real  estate,  where  there  is  a  power  of  sale, 
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M.  B.      the  purchase-money  is  directed  to  be  re-invested  in  land,  and  in  the 

1868        meantime,  until  a  suitable  purchase  can  be  found,  to  be  invested  in 

^7fl       consols  or  some  other  security,  and  the  dividends  are  directed  to 

**STTB'S     be  paid  to  the  person  who  would  be  tenant  for  life  of  the  purchased 

real  estate.     Sects.  69  and  70  of  the  Act  contain  exactly  similar 

provisions ;  and  under  these  it  is  submitted  that  the  Petitioner  is 
entitled  to  the  whole  income,  the  70th  section  providing  expressly 
that  "  the  interest,  dividend,  and  annual  proceeds "  of  the  invest- 
ments be  "  paid  to  the  party  who  would  for  the  time  being  have 
been  entitled  to  the  rents  and  profits  of  the  land."    Further,  in 
this  case  the  tenant  for  life  and  remainderman  joined  in  a  lease, 
which  was  granted,  not  for  the  benefit  of  the  tenant  for  life,  but  of 
the  whole  'estate.    The  tenant  for  life  ought  not  to  be  deprived 
of  her  interest  in  the  lease ;  she  has  a  power  of  re-entry  on  breach 
of  the  covenants,  and  might  possibly  re-enter.    On  a  sale  under 
circumstances  such  as  these,  the  value  is  always  enhanced,  and 
the  tenant  for  life  should  participate  in  such  enhanced  value.    In 
In  re   WooUorCs  Estate  (1),  Vice-Chancellor  Kinderdey  decided 
that  the  tenant  for  life  was  only  entitled  to  the  yearly  rent  re- 
served by  a  lease;  but  in  that  case  the  lease  was  granted  prior 
to  the  date  of  the  wilL    This  is  opposed  to  a  decision  of  the  same 
Judge  in  In  re  Steward's  Estate  (2),  which  governs  the  present 
case. 

Sir  jB.  Baggallay,  Q.C.,  and  Mr.  Chitty,  for  the  persons  entitled  in 
remainder,  were  not  called  upon. 

Mr.  Cas8on9  for  the  Metropolitan  Board  of  Works. 

Lord  Eomilly,  M.K.: — 

I  think  this  question  is  concluded  both  by  authority  and  on 
principle.  As  to  the  principle,  the  matter  is  really  quite  clear. 
Mr.  Smith  lays  great  stress  on  the  circumstance  that  the  lease  was 
granted  at  a  rack  rent.  But  it  is  well  known  that  in  London  and 
other  large  towns  the  value  of  property  rises  so  rapidly  that  in  a 
very  few  years  a  lease  originally  granted  at  a  rack  rent  becomes 
a  beneficial  one ;  and  that  is  what  has  happened  here.  Nor  can 
any  distinction  be  drawn  between  a  lease  granted  in  considera- 
(1)  Law  Sep.  1  Eq.  589.  (2)  1  Drew.  636. 
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tion  of  a  premium  at  much  less  than  the  rack  rent,  and  a  lease  M.  B. 
originally  granted  at  a  rack  rent  which  has  become  more  valuable.  1868 
The  two  leases  are  in  exactly  the  same  situation ;  for  although  at  jn  n 
first  the  rent  may  represent  the  annual  value  of  the  property,     jgjj^*"1 

yet  ten  years  afterwards  the  rent  payable  may  be  below  the  value       

to  the  same  extent  as  if  the  lease  had  been  originally  granted 
at  a  low  rent  in  consideration  of  a  premium.  The  two  cases  must 
therefore  be  treated  in  the  same  way. 

Now,  it  is  said  that  the  lease  here  was  granted  at  a  rack  rent  and 
for  the  benefit  of  the  estate.  That  may  be  so ;  but  the  value  of 
( property  in  Kensington  has  increased  so  much  that  the  lease  has 
become  valuable  in  the  course  of  nine  years.  How  am  I  to  deal 
with  such  a  case  ?  I  must  ascertain  the  real  value  given  for  the 
property.  What  is  that  value  ?  It  consists  of  two  parts :  £84  a 
year  for  the  residue  of  the  term,  and  the  reversion.  Of  these  the 
£84  a  year  belongs  to  this  lady ;  and  if  the  purchase-money  when 
invested  will  yield  £200  a  year,  that  purchase-money  [must  have 
been  paid  on  the  assumption  that  the  surplus  of  £200  a  year  over 
and  above  the  £84  a  year,  when  accumulated  for  the  residue  of  the 
term,  will,  together  with  the  original  purchase-money,  represent 
the  value  of  the  reversion.  It  is  the  74th  section  of  the  Lands 
Clauses  Act  that  deals  with  such  a  case.  That  section  is  not  con- 
fined to  ecclesiastical  or  college  leases,  but  extends  to  all  cases 
where  the  rent  bears  an  inadequate  proportion  to  the  value  of  the 
land. 

Then  it  is  said  that  a  fictitious  value  is  created  by  the  fact  that 
the  land  is  taken  compulsorily,  and  it  is  argued  that  it  is  unjust 
that  the  whole  of  this  should  go  to  the  remainderman.  Morally 
speaking,  that  may  be  so,  and  the  remainderman  might  very  well 
be  appealed  to  on  this  ground  to  allow  something  to  the  tenant 
for  life ;  but  on  legal  principles  the  value  paid  must  be  taken  to 
be  the  true  value  of  the  property. 

I  think  also  that  the  authority  of  In  re  Woottori*  Estate  (1) 
settles  the  question.  The  other  case,  In  re  Stewards  Estate  (2), 
which  appears  to  have  been  also  decided  by  Sir  Richard  Kinder dey, 
was  different.  The  lease  was  granted  in  consideration  of  a 
covenant  to  lay  out  money  on  repairs  and  improvements;  and 

(1)  Law  Rep.  1  Eq.  689.  (2)  1  Drew.  636. 
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M.  R.       unless  we  saw  the  covenants  it  would  be  difficult  to  say  that  that 
1868        wag  an  authority  which  could  govern  this  case. 
In  re  I  think,  therefore,  that  the  lady  can  take  only  £84  during  the 

Estate,  residue  of  the  term ;  the  rest  of  the  income  during  that  term 
must  be  accumulated  and  invested.  At  the  end  of  the  term  she 
will  be  entitled  to  the  income  arising  from  these  accumulations,  as 
well  as  from  the  original  purchase-money,  and  she  may  thus  ulti- 
mately get  some  benefit  from  the  increased  value  of  the  property. 

Solicitors :  Messrs,  Church,  Sons,  &  Clarke  ;  Messrs.  G.  JFl  Hud- 
son, Matthews,  &  Co. ;  the  Solicitor  to  the  Metropolitan  Board  of 
Works. 


M.  E.  In  re  UNITED  SEEVICE  COMPANY. 

1868 


Company — Winding-up — Voluntary  Winding-up  under  Supervision  superseded 
Nov,  21,  2S.  by  Compulsory  Winding-up. 

Five  months  after  the  commencement  of  the  voluntary  winding  up  of  a 
company  two  Petitions  were  presented,  the  one  for  the  continuation  of  the 
voluntary  winding-up  under  the  supervision  of  the  Court,  the  other  for  a 
compulsory  winding-up ;  the  Court  being  of  opinion  that  the  winding-up 
ought  to  be  compulsory,  but  not  desiring  to  alter  the  date  of  its  commence- 
ment, made  an  order  on  the  first  Petition  for  the  continuation  of  the  volun- 
tary winding-up  under  supervision,  and  an  order  dated  on  the  following  day 
on  the  second  Petition  for  a  compulsory  winding-up. 

X  HE  United  Service  Company,  Limited,  was  registered  in  June, 
1865,  under  the  Companies  Act,  1862,  with  the  object  of  carrying 
on  "banking,  insurance,  and  agency  business.  It  shortly  afterwards 
commenced  business  at  No.  9,  Waterloo  Place,  PdBMalL 

On  the  19th  of  June  and  the  6th  of  July,  1868,  a  resolution  was 
passed  and  confirmed  at  extraordinary  general  meetings  of  the 
shareholders  for  the  voluntary  winding  up  of  the  company  and  the 
appointment  of  Frederick  Hamilton  to  be  liquidator. 

On  the  3rd  of  November,  1868,  Messrs.  Morgan,  Brotlvers,  who 
were  the  principal  creditors  of  the  company,  and  also  the  holders 
of  1000  shares,  presented  a  Petition  for  the  continuation  of  the 
voluntary  winding-up  under  the  supervision  of  the  Court. 

On  the  12th  of  November  Captain  Vaughan,  who  kept  a  bank- 


yoL.  ynj  equity  oases.  77 

ing  account  with  the  company,  on  which  about  £400  was  due  to       M.  R. 
him,  and  who  had  deposited  with  the  company  for  safe  custody        iscs 
certain  securities,  and  Captain  Evans,  who  kept  a  banking  account       j^ 
with  the  company,  on  which  about  £300  was  due  to  him,  presented  p^™?^ 

a  Petition,  alleging  that  the  liquidator  had  taken  no  steps  for       

calling  in  the  assets  or  discharging  the  liabilities  of  the  company, 
and  that  the  Petition  of  Morgan,  Brothers,  had  been  presented  at 
the  instance  of  the  company  and  the  liquidator,  and  with  the  view 
of  retaining  in  their  hands  the  control  of  the  winding-up,  and 
praying  for  a  compulsory  winding-up. 

The  liquidator  deposed  that  the  resolution  for  the  voluntary 
winding-up  was  duly  advertised  in  the  London  Gazette  of  the  7th 
of  July,  1868,  that  at  the  request  of  all  the  shareholders  residing 
in  the  United  Kingdom,  and  of  the  principal  creditors,  he  had 
allowed  Hudson,  the  manager  of  the  company,  to  carry  on  business 
at  the  company's  office  on  his  own  account  under  the  name  of  the 
Untied  Service  Bank,  Hudson  being  in  treaty  with  him  for  the 
purchase  of  the  goodwill  and  entire  assets  of  the  company ;  that 
immediately  after  the  passing  of  the  resolution  the  name  of  the 
United  Service  Bank  was  substituted  for  the  name  of  the  company 
on  the  office  in  Waterloo  Place;  that  circulars  were  sent  to  the 
customers  inclosing  a  written  authority  to  be  signed  by  them, 
authorizing  the  transfer  of  their  accounts  from  the  company  to 
Hudson ;  that  9.  great  number  of  the  customers  signed  such  au- 
thorities ;  and  that  Hudson  at  once  paid  the  amounts  due  to  such 
of  the  customers  as  declined  to  transfer  their  accounts. 

Captain  Vaughan  and  two  other  customers  of  the  company 
deposed  that  they  had  received  no  notice  of  the  resolution  to  wind 
np,  and  that  they  had  continued  their  accounts  in  the  belief  that 
the  company  was  carrying  on  its  business,  until  the  31st  of  October, 
when  the  doors  of  the  office  were  closed,  and  payment  of  their 
cheques  was  refused.  No  alteration  had  been  made  in  their  pass- 
books, and  they  had  drawn  cheques  after  the  6th  of  July  on  the 
forms  given  to  them  by  the  company. 

Another  customer  made  a  similar  affidavit,  but  the  liquidator 
produced  an  authority  signed  by  him  for  the  transfer  of  his 
accounts.    Hudson  had  absconded. 

The  two  Petitions  came  on  to  be  heard  together. 
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M.B.  Mr.  Roxburgh,  Q.C.,  and  Mr.  G.  Eastings,  for  the  first  Peti- 

1868       tioners : — 

In  re  Captains  Vaughan  and  Evans  must  be  taken  to  have  had  notice 

Uhfud 

SbbticbCo.  that  the  company  was  being  wound  up,  and  to  have  accepted 
Hudson  as  their  creditor  in  the  place  of  the  company.  They  have, 
therefore,  no  locus  standi.  But  assuming  them  to  be  creditors, 
their  Petition  was  quite  unnecessary,  another  Petition  having  been 
already  presented.  The  interests  of  the  creditors  will  be  suffi- 
ciently protected  by  a  winding-up  under  the  supervision  of  the 
Court,  and  an  order  for  compulsory  winding-up  will  affect  the 
validity  of  the  proceedings  under  the  voluntary  winding-up. 

Mr.  Jessd,  Q.C.,  and  Mr.  Dauney,  for  the  company. 

Mr.  Ettis,  and  Mr.  HuM,  for  the  second  Petitioners : — 

The  advertisement  in  the  Gazette  was  no  notice  to  creditors  of 
the  winding  up  of  the  company ;  but,  in  fact,  the  company  carried 
on  its  business  until  the  31st  of  October,  the  transfer  of  the  busi- 
ness to  Hudson  was  never  completed,  and  he  was  merely  the  agent 
of  the  company.  The  Petitioners  are  clearly  creditors  of  the  com- 
pany, and,  having  regard  to  the  dealings  of  the  company  and  the 
liquidator,  the  Court  will  take  the  winding-up  into  its  own  hands. 
The  presentation  of  the  second  Petition  was  necessary,  both  on 
account  of  the  misconduct  of  the  liquidator,  which  could  not  have 
been  otherwise  brought  before  the  Court,  In  re  Imperial  Bank  of 
China,  India,  and  Japan  (1),  and  also  because  the  first  Petition  was 
really  the  Petition  of  the  company,  and  in  such  cases  the  creditors 
are  justified  in  presenting  a  separate  Petition :  In  re  Humber  Iron- 
works Company  (2). 

Mr.  Roxburgh,  in  reply. 


Nov.  23.    Lord  Eomilly,  M.R. : — 

This  is  one  of  those  cases  in  which  I  think  it  is  absolutely 
necessary  to  have  the  conduct  of  the  directors  inquired  into.  They 

(1)  Law  Rep.  1  Ch.  839.  '  (2)  Law  Sep,  2  Eq.  15. 
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entered  into  a  transaction  of  which  they  may  have  given  the  H.  B. 
formal  notice  required  by  the  statute,  but  I  am  satisfied  that  there  1868 
is  no  proof  that  the  customers  knew  of  it.  There  are  two  of  them  jn  r« 
who  certainly  did  not  know  of  it ;  there  is  a  third  who  says  he  did  g  J^jJca. 

not  know  of  it,  who  is  clearly  proved  to  have  known  of  it;  but        

how  many  more  knew  of  it  I  have  no  evidence,  nor  do  I  know  how 
many  shareholders  attended  the  meetings.  The  whole  transaction 
with  Hudson  is  very  questionable.  The  pass-books  contain  no 
indication  whatever  of  the  change  in  the  company;  they  are 
balanced  up  to  a  certain  period,  but  that  would  not  inform  a 
customer  that  he  was  no  longer  dealing  with  the  same  person. 
This  is  a  species  of  concealment,  and  is  highly  improper.  I  shall, 
therefore,  do  what  I  have  done  in  other  cases,  where  I  have  thought 
that  the  conduct  of  the  directors  required  a  close  investigation ;  I 
shall  make  a  compulsory  order  on  both  Petitions,  and  I  shall  give 
the  carriage  of  it  to  the  second  Petitioners. 

Mr.  Jessd  referred  to  the  152nd  section  of  the  Companies  Ad, 
1862,  and  suggested  that  if  an  order  were  made  for  the  continua- 
tion of  the  voluntary  winding-up  under  the  supervision  of  the* 
Court,  and  an  order  dated  the  following  day  for  a  compulsory 
winding-up,  which  would  supersede  the  previous  order,  the  wind- 
ing-up would  commence  from  the  passing  of  the  resolution,  and 
not  from  the  date  of  the  presentation  of  the  Petition. 

LOBD  ROMELLY : — 

I  think  I  may  do  that.  The  first  order  will  be  drawn  up  on  the 
first  Petition,  and  the  second  order  dated  to-morrow  on  the  second 
Petition. 

Solicitors  for  the  First  Petitioners  and  the  Company :  Messrs, 
Deane  &  Chubb. 

Solicitors  for  the  Second  Petitioners :  Messrs.  Gadsden  &  Tre- 

ferne. 
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M.  B.  CORNECK  v.  WADMAN. 

JJJJ2  WM— Construction—  Gift  to  A.  for  Life  with  Remainder  to  his  Children,  to  be 

Dec  19.  paid  at  Twenty-one,  "with  Benefit  of  Survivorship " — Period  of  Survivor- 

— -  ship. 

A  testator  gave  a  fund  to  trustees  upon  trust  to  pay  the  income  to  A.  during 
his  life,  and  after  the  decease  of  A.  leaving  issue,  upon  trust  to  pay,  apply, 
assign,  and  transfer  both  principal  and  interest  to  and  amongst  all  and  every 
the  child  and  children  of  A.,  equally  to  be  divided  between  them,  and  if  but 
one,  then'to  such  only  child,  to  be  paid  to  them,  if  sons,  at  twenty-one,  and  if 
daughters  at  that  age  or  marriage,  "  with  benefit  of  survivorship ;"  and  in  case 
there  should  be  no  child  or  children  of  A.  at  the  time  of  his  death,  or  if  all 
and  every  such  child  or  children  should  die  before  attaining  twenty-one  or  mar- 
riage,  then  over.  A.  had  eight  children,  of  whom  three  died  infants  in  their 
father's  lifetime,  two  attained  twenty-one  and  died  in  his  lifetime,  and  three 
attained  twenty-one  and  survived  him : — 

Held,  that  the  two  children  who  attained  twenty-one  and  died  in  their 
father's  lifetime  took  vested  interests,  and  that  their  representatives  were 
entitled  to  share  in  the  fund  along  with  the  children  who  survived  their 
father. 

M' Donald  v.  Bryce  (1)  and  Daniel  v.  Oosset  (2)  questioned. 

JAMES  BRAZIER  LA  GRANGE,  by  his  will,  dated  the  22nd 
of  January,  1823,  after  making  a  certain  specific  bequest,  gave  all 
the  residue  of  his  property,  of  what  nature  or  kind  soever,  to  trus- 
tees upon  trust  to  pay  an  annuity  of  £120  to  the  persons  therein 
mentioned ;  and  subject  thereto,  he  desired  his  said  trustees  to  pay 
the  whole  of  the  remaining  income  to  his  son,  James  Warrington, 
La  Grange,  for  his  life.     The  testator  then  proceeded  as  follows : — 
"  And  from  and  after  the  decease  of  my  said  son  leaving  lawful 
issue,   I  do  hereby  declare  that  the  whole  of  the  residue  and 
remainder  of  my  said  property,  both  principal  and  interest,  shall 
be  and  continue  with  my  said  trustees,  or  the  survivor  of  them, 
his  or  her  executors,  administrators,  or  assigns,  upon  trust  to  pay, 
apply,  assign,  and  transfer  the  same  to  and  amongst  all  and 
every  the  child  and  children  of  my  said  son  lawfully  begotten, 
equally  to  be  divided  between  them,  share  and  share  alike,  and  if 
but  one  then  to  such  only  child,  to  be  paid  to  them,  if  sons,  at  the 
age  of  twenty-one,  and  if  daughters,  at  that  age  or  marriage,  with 

(1)  16  Beav.  581.  (2)  19  Beav.  478. 
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lenefit  of  survivorship,  the  interest,  however,  in  the  meantime,       M.  B. 

after  the  decease  of  my  said  son,  to  be  paid  by  my  said  trustees  or        1868 

the  survivor  of  them  for  and  towards  the  maintenance  and  education     cosbbck 

of  such  child  or  children  until  their  respective  shares  shall  become    w  ** 

.  Wadmak. 

payable,  in  proportion  to  their  respective  shares :  And  in  case  there       — 
shall  be  no  child  or  children  of  my  said  son  lawfully  begotten  at 
the  time  of  his  decease,  or  if  all  and  every  such  child  or  children 
shall  die  before  attaining  the  age  of  twenty-one  or  marriage,  then 
upon  trust "  for  the  persons  therein  mentioned. 

The  testator  died  in  February,  1823,  and  shortly  afterwards  this 
suit  was  instituted  for  the  administration  of  his  estate.  In  pur- 
suance of  orders  made  in  the  suit,  a  sum  of  £1242  Oa.  Ad. 
Reduced  Annuities  had  been  carried  over,  and  was  now  standing 
to  the  account  of  the  residuary  estate  of  the  testator. 

James  Warrington  La  Orange,  the  testator's  son,  died  in  Sep- 
tember, 1868,  having  had  eight  children,  of  whom  three  died 
infants  in  their  father's  lifetime ;  two  attained  twenty-one  and  died 
intestate  in  their  father's  lifetime,  leaving  him,  therefore,  their 
sole  next  of  kin;  and  the  remaining  three  attained  twenty-one 
and  survived  their  father. 

A  Petition  was  now  presented  by  the  three  last-mentioned 
children  for  the  sale  of  the  £1242  0a.  id.  Beduced  Annuities,  and, 
after  providing  for  costs,  for  the  payment  of  the  proceeds  of  sale 
to  them. 

Mr.  W.  Pearson,  for  the  Petitioners : — 

Only  those  children  who  survived  their  father  can  take.  The 
word  "  survivorship  "  prima  fade  refers  to  the  period  of  distribu- 
tion :  Cripps  v.  Wclcott  (1) ;  and  that  rule  of  construction  has  been 
applied  in  cases  very  similar  to  the  present :  Huffam  v.  Hubbard  (2) ; 
IT Donald  v.  Bryee  (3). 

[Lokd  Bomilly,  M.R. : — I  very  much  doubt  the  correctness  of 
my  decision  in  M*  Donald  v.  Bryoe,  and  I  think  that  case  ought 
not  to  be  cited  as  an  authority  before  me.] 

Mr.  W.  Pearson : — Daniel  v.  Gosset  (4)  is  on  all  fours  with  the 
present  case. 

(1)  4  Madd.  11.  (3)  16  Beav.  681. 

(2)  16  Beav.  579.  (4)  19  Ibid.  478. 
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M.  B.  [Mr.  Jessed  Q.C.,  amicus  curia,  stated  that  he  had  been  counsel 

1868  in  that  case,  that  the  decision  had  been  appealed  from,  and  that, 

Oobnxck  under  the  advice  of  counsel,  the  appeal  was  compromised  by  the 

Wadma»  P*rties  who  succeeded  in  the  Court  below  giving  up  half  the  fund 

to  their  opponents.] 

Mr.  W.  Pearson : — There  is  no  gift  to  the  children  except  in  the 
case  of  their  father  leaving  issue ;  the  only  gift  to  them  is  con- 
tained in  the  direction  to  pay  and  divide  the  fund ;  and  there  is  a 
gift  over  if  the  son  should  leave  no  child,  or  all  should  die  under 
twenty-one.  All  these  circumstances  shew  that  the  testator  had 
in  his  mind  the  division  of  the  fund  at  his  son's  death.  If  all  the 
son's  children  had  attained  twenty-one  and  died  in  their  father's 
lifetime,  none  of  them  would  have  taken  any  interest ;  yet  it  will 
be  contended  that  if  only  one  of  them  survived  their  father,  all 
those  who  pre-deceased  him  would  be  let  in  to  share.  This  would 
be  a  forced  construction  of  the  will. 

Mr.  Owen,  for  the  widow  and  universal  legatee  of  James  War* 
rington  La  Grange,  submitted  that  the  two  children  who  attained 
twenty-one  in  their  father's  lifetime  were  entitled  to  share  in  the 
fund.    He  was  not  further  called  upon. 

Mr.  Phear,  for  the  trustees  of  the  will. 

Lord  Komillt,  M.B. : — 

I  think  that  the  interests  taken  by  the  children  of  James  War- 
rington La  Grange  became  absolutely  vested  on  their  attaining 
twenty-one,  and  that  there  is  nothing  in  the  will  to  divest  these 
interests :  the  words  "  with  benefit  of  survivorship "  refer  to  the 
period  when  the  shares  became  absolutely  vested,  and  not  to  the 
time  of  payment.  The  fund,  therefore,  will  be  divided  into  five 
shares,  and  two  of  these  must  be  paid  to  the  representatives  of 
the  children  who  attained  twenty-one  but  died  in  their  father's 
lifetime. 

Solicitors :  Messrs.  [Kinsey  &  Ade ;  Messrs.  Kempson,  Trollope, 
&  Winckuwrth. 
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SCHOLEFIELD  v.  LOCKWOOD.  M.  B. 

Solicitor  and  Client— Defendant  to  Foreclosure  Suit— Charge  for  Cost*— 23  &  24         UJ2 

Viet.  e.  127,  s.  28.  Dee.  19,  22. 

8.  and  D.  were  respectively  entitled  to  one-third  and  two-thirds  of  a  moiety 
of  certain  real  estates  subject  to  mortgages  thereon.  8.  was  also  entitled  to  a 
charge  on  the  other  moiety  in  respect  of  certain  judgment  debts  due  to  him.  S. 
filed  a  bill  for  redemption  and  foreclosure,  to  which  D.  was  a  Defendant.  A 
decree  was  made  whereby  it  was  declared  that  certain  sums  ought  to  be 
charged  on  the  moiety  of  8,  and  D.  Upon  an  appeal  by  D.,  the  decree  was 
varied  in  his  favour ;  and  he  was  also  successful  in  resisting  claims  of  8,  in 
working  out  the  decree.  Before  the  general  certificate  in  the  suit  was  made, 
D.  became  bankrupt,  and  his  solicitors  presented  a  petition  praying  for  a  de- 
claration that  they  were  entitled  to  a  charge  on  his  estate  and  interest  for  the 
amount  of  their  costs,  and  for  a  sale  of  such  estate  and  interest,  and  applica- 
tion of  the  proceeds  of  sale  in  payment  of  the  costs  :— 

Held,  that  the  estate  and  interest  of  D.  was  property  preserved  in  the  suit 
within  the  meaning  of  23  &  24  Vict.  c.  127,  s.  28 ;  and  that  the  Petitioners 
were  entitled  to  a  charge  and  sale  as  prayed  for. 

-DY  indentures  of  lease  and  release  dated  the  25th  and  26th  of  July, 
1832,  Thomas  Button,  who  was  then  entitled  in  fee  to  three  estates 
known  as  the  Woodhouse  estate  (subject  to  a  mortgage  for  £3000, 
the  interest  of  which  was  payable  to  his  wife,  Hannah  Dutton, 
daring  her  life  for  her  separate  use),  the  Rockingham  estate,  and 
the  Wood  Lane  estate  (subject  to  a  mortgage  for  £1400),  conveyed 
all  three  estates  to  the  use  of  himself  for  life,  with  remainder  to 
the  use  of  such  persons  as  he  and  his  wife  should  jointly  appoint, 
and  subject  thereto,  to  the  use  of  Hannah  Dutton  for  her  life,  with 
remainder  as  to  one  moiety  (hereinafter  called  Thomas  Dutton  8 
moiety)  to  himself  in  fee,  and  as  to  the  other  moiety  (hereinafter 
called  Hannah  Dutton  $  moiety)  to  such  uses  as  Hannah  Dutton 
should,  notwithstanding  coverture,  appoint,  and  subject  thereto,  to 
herself  in  fee.  And  it  was  thereby  declared  that  if  Thomas  Dutton 
should  thereafter  pay  off  any  part  of  the  £3000  or  £1400  he 
should  to  that  extent  be  entitled  to  stand  in  the  place  of  the  mort- 
gagees. 

In  1837,  Mr.  and  Mrs.  Dutton,  by  virtue  of  the  power  of  joint 
appointment  contained  in  the  settlement  of  1832,  mortgaged  the 

Rockingham  and  Wood  Lane  estates  for  £1000.    This  mortgage, 

G  2  2 
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M.  B.       as  well  as  that  on  the  Wood  Lane  estate  for  £1400,  subsequently 
1868       became  vested  in  Charles  Turner  Lockwood. 
Scholefield      In  1840,  Thomas  Scholefield  recovered  judgment  in  an  action  at 
Lockwood.    ^aw  against  Thomas  Duiton  for  £1600  and  costs ;  and  subsequently 
~ ~       he  became  the  assignee  of  another  judgment  which  was  recovered 
against  Duiton  in  the  same  year  for  £250  and  costs.    Both  judg- 
ments were  duly  registered. 

Thomas  Dutton  took  the  benefit  of  the  Insolvent  Debtors*  Act 
in  1841;  and  John  Garland  was  appointed  assignee  in  the 
insolvency. 

In  1857,  Hannah  Dutton,  in  exercise  of  the  power  reserved  to  her 
by  the  settlement  of  1832,  appointed  her  moiety  of  the  three 
estates  (subject  to  her  life  interest  therein  and  to  the  mortgages 
subsisting  thereon)  as  to  two-thirds  thereof  to  William  Ryder 
Durant  in  fee ;  and  as  to  the  remaining  third  to  Mary  QUI,  Thomas 
Grill,  Sarah  Gill,  and  Susan  KirJdand,  as  tenants  in  common  in 
fee.  Subsequently  the  last-mentioned  third  became  vested  in 
Thomas  Scholefield. 

Thomas  Dutton  died  in  1858,  and  Hannah  Dutton  in  1859. 

In  1861,  Thomas  Scholefield  filed  his  bill  in  this  suit  against 
Cliarles  Turner  Lockwood,  John  Garland,  and  William  Ryder 
Durant,  alleging  that  Charles  Turner  Lockwood  had,  under  powers 
of  sale  in  his  mortgages,  sold  part  of  the  mortgaged  premises,  and 
had  for  many  years  been  in  receipt  of  the  rents  and  profits  of  the 
rest,  and  that  all  that  was  due  to  him  on  the  mortgages  had  long 
since  been  satisfied ;  and  seeking  relief  on  the  footing  of  these 
allegations,  and  also  seeking  to  establish  a  charge  on  Thomas 
Dutton  s  moiety  of  the  three  estates  in  respect  of  the  two  judgment 
debts  of  £1600  and  £250. 

In  1863  the  Master  of  the  Rolls  made  a  decree  in  the  suit  where- 
by  it  was  declared  (amongst  other  things)  that  the  sums  of  £1400 
and  £1000  charged  upon  the  Rockingham  and  Wood  Lane  estates, 
and  also  any  sums  expended  by  the  mortgagee  in  lasting  improve- 
ments, and  also  his  costs,  charges,  and  expenses,  ought  to  be  consi- 
dered as  charged  in  moieties,  one  moiety  on  Thomas  Dutton  8 
moiety  of  the  estates,  and  the  other  moiety  on  Hannah  Dutton  s 
moiety  thereof,  and  it  was  also  declared  that  Charles  Turner 
Lockwood  ought  to  account  for  the  rents,  profits,  investments  and 
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proceeds  of  sale  of  the  mortgaged  premises,  and  that  any  surplus       M.  B. 
which  accrued  during  the  life  of  Thomas  Button  (after  payment  of       1868 
the  mortgagee's  interest  and  ordinary  just  allowances),  and  the  scholhpieu> 
investments  of  such  surplus,  and  the  profits  of  such  investments,    i^J' 
ought  to  be  considered  as  the  property  of  Thomas  Button,  or  those        — 
claiming  under  him ;  and  that  so  far  as  any  portion  of  such  sur- 
plus was  applied  in  lasting  improvements,  or  ultimately  in  pay- 
ment of  the  capital  sums,  or  of  the  costs,  charges,  and  expenses  of 
the  mortgagee,  one  moiety  of  such  portion  was  chargeable  for  the 
benefit  of  Thomas  Dutton   and  those  claiming  under  him  on 
Hannah  Button's  moiety  of  the  premises  which  remained  unsold ; 
and  it  was  also  declared  that  the  Plaintiff  was,  by  virtue  of  his 
judgments,  entitled  to  a  charge  on  Thomas  Buttons  moiety,  and 
on  every  charge  on  Hannah  Button's  moiety  to  which  Thomas 
Button,  or  those  claiming  under  him,  were  entitled.    Various  ac- 
counts and  inquiries  were  thereby  directed,  and,  in  particular,  an 
inquiry  what  sum  was  chargeable  upon  Hannah  Dutton  a  moiety 
of  the  mortgaged  premises  which  remained  unsold,  and  what  was 
two-thirds  of  that  sum ;  and  it  was  directed  that  upon  William 
Ryder  Burant  paying  to  the  Plaintiff  what  should  be  certified  as 
such  two-thirds  within  six  months  after  the  date  of  the  Chief 
Clerk's  certificate,  the  legal  estate  in  two-thirds  of  Hannah  But* 
tons  moiety  should  be  conveyed  to  him,  and  in  default  that  he 
should  be  foreclosed. 

From  this  decree  Burant  appealed ;  and  upon  the  appeal  the 
decree  was  varied,  by  directing  that  in  case  it  should  appear  that 
Hannah  Dutton  had  sustained  any  loss  by  reason  of  the  interest  on 
the  sum  of  £3000  having  been  allowed  to  fall  into  arrear  in  the 
lifetime  of  Thomas  Button,  the  amount  of  such  loss  as  it  stood  at 
the  death  of  Thomas  Button,  together  with  interest,  ought  to  be  set 
off  against  and  deducted  from  the  amount  by  the  decree  declared 
to  be  chargeable  for  the  benefit  of  Tlwmas  Button  and  those  claim- 
ing under  him  on  Hannah  Button's  moiety ;  and  an  inquiry  was 
directed  for  the  purpose  'of  ascertaining  the  amount  of  such 
loss. 

In  prosecuting  the  last-mentioned  inquiry,  the  Plaintiff  adduced 
evidence  to  shew  that  the  Woodhouse  estate  was  not  worth  £3000. 
Ultimately,  by  a  separate  certificate,  the  Chief  Clerk  found  that  it 
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M.  B.      was  worth  £3280 ;  this  certificate  was  confirmed  by  the  Master  of 
1868        the  Bolls,  whose  decision  was  affirmed  on  appeal. 
Soholefiuld      Throughout  these  proceedings  Messrs.  Strother  acted  as    the 
Lockwood.    solicitor  of  William  Ryder  Durant,  and  their  bill  of  costs  against 
— —        him  amounted  to  upwards  of  £500,  a  large  proportion  of  which  re- 
presented costs  out  of  pocket    In  April,  1868,  Durant  was  adju- 
dicated bankrupt ;  and  his  estate  was  likely  to  realize  less  than 
20*.  in  the  pound.    Under  these  circumstances  Messrs.  Strother 
presented  a  Petition  praying,  1,  for  a  declaration  that  they  were 
entitled  to  a  charge  for  the  amount  of  their  taxed  costs  upon  all 
the  estate  or  interest  of  Durant  or  his  assignee  in  bankruptcy,  in 
the]  mortgaged  premises;  2,  for  taxation  of  their  bill  of  costs; 
3,  for  a  sale  of  the  estate  and  interest,  and  payment  of  their  costs 
out  of  the  proceeds. 

The  Chief  Clerk  had  not  made  his  general  certificate  in  the  suit, 
but  it  was  stated  in  the  Petition,  and  verified  by  affidavit,  that  the 
Petitioners  believed  that  the  result  of  the  accounts  and  inquiries 
directed  by  the  decree  would  be  to  shew  that  Durante  interest  was 
a  valuable  one. 

Durant' 8  assignee  was  served  with  the  Petition,  but  did  not 
appear. 

Mr.  Montague  Cookson,  for  the  Petitioners : — 

We  claim  a  charge  by  virtue  of  the  statute  (23  &  24  Vict  c 
127,  s.  28),  upon  Duranfs  interest,  which  is  "  property  recovered  or 
preserved  "  in  the  suit.  The  suit  was  in  the  nature  of  a  redemp- 
tion and  foreclosure  suit,  but  the  decree  worked  out  all  the  equities, 
and  established  Duranfs  right.  Further,  by  the  appeal  and  the 
proceedings  under  it,  results  favourable  to  Durant  have  been 
arrived  at,  and  the  chance  of  foreclosure  has  been  lessened.  On  the 
whole,  therefore,  his  interest  may  fairly  be  said  to  have  been  reco- 
vered or  preserved  in  the  suit  In  WiUon  v.  Bound  (1)  the  costs 
of  a  Plaintiff  in  a  foreclosure  suit  were  declared  to  be  a  charge  on 
his  interest. 

The  Master  of  the  Rolls  : — I  can  understand  that,  but  is 
there  any  case  in  which  a  similar  order  has  been  made  where  the 

(1)  4  Gift  416. 
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client  was  a  Defendant  to  a  foreclosure  suit  ?    That  is  what  you  M.  R. 

are  now  asking,  and  my  difficulty  is,  that  you  have  only  got  a  de-  1868 

eree  entitling  you  to  redeem  upon  paying  a  certain  amount,  and  scholefield 

until  you  make  that  payment  it  does  not  appear  that  your  client  I/)C^001> 

will  have  any  property  recovered  or  preserved  for  him.  

Mr.  Cookson : — It  is  stated  that  Duranfs  interest  is  a  valuable 
one;  and  if  it  is  not,  no  harm  will  be  done  by  the  order ;  the  only 
result  will  be  that  we  shall  get  no  benefit  from  it  No  case  appears 
as  jet  to  have  been  decided  in  which  the  client  was  Defendant  to 
a  foreclosure  suit ;  but  in  Bailey  v.  BirehaU  (1)  it  was  decided  that 
the  solicitor  was  entitled  to  a  charge  although  it  might  turn  out 
that  the  client  had  not  any  interest  in  the  property.  The  only 
other  case  bearing  on  the  subject  is  Eaymes  v.  Cooper  (2),  which 
shews  that  Duranfs  assignee  is  the  only  person  whom  it  is  neces- 
sary to  serve. 


22  Dec    Lord  Komillt,  M.R. : — 

I  have  looked  at  this  Petition  very  carefully  and  I  think  it 
comes  within  the  Act.  The  words  of  the  Act  are,  "  recovered  or 
preserved."  This  interest  is  clearly  not  "  recovered,"  but  I  think 
it  may  fairly  be  said  to  be  "  preserved."  I  think  the  Act  is 
intended  to  be  construed  liberally,  and  solicitors  ought  not  to  be 
deprived  of  their  lien  in  these  matters  where  there  has  been  a  good 
deal  of  work  done.  If  there  is  anything  coming  out  of  the  estate 
to  the  bankrupt,  and  that  has  been  preserved  by  the  solicitor,  he 
is  entitled  to  his  lien.  If  there  is  nothing  coming  to  him  the  lien 
will  amount  to  nothing.    I  therefore  make  the  order  as  prayed. 

Solicitors :  Messrs.  Hawkins,  PcUerson,  Snow,  &  Burney. 

(1)  2  H.  &  M.  371.  (2)  33  Beav.  431. 
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v.-C,  S.  In  re  CEFN  CILCEN  MINING  COMPANY. 

1868  - 

^^.  Mining  Company— Article  of  Association  against  borrowing — Overdrawn 

Deo.  3.  Account — Bills  of  Exchange  by  Directors, 

Money  due  to  a  bank  on  bills  of  exchange  drawn  and  accepted  by  directors 
of  a  company,  indorsed  by  the  company  and  discounted  by  the  bank,  the 
proceeds  of  which  were  applied  in  satisfying  an  overdrawn  account  of  the 
company  with  the  bank,  and  the  balance  for  the  benefit  of  the  company : — 

field,  not  to  be  due  as  upon  a  loan  within  the  meaning  of  the  articles  of 
association,  which  prohibited  the  directors  from  contracting  any  loan  beyond 
£500  without  the  consent  of  the  shareholders. 

1.HE  Cefn  Cilcen  Mining  Company  was  formed  for  the  purpose 
of  carrying  on  mining  operations  at  Cefn  Cilcen,  in  the  county  of 
Flint.    It  was  registered  on  the  30th  of  August,  1860,  and  ordered 
on  the  19th  of  July,  1867,  to  be  wound  up.    The  company  had  an 
account  with  the  North  and  South  Wales  Bank.    This  account  was 
overdrawn  to  the  extent  of  about  £200,  and  the  company  was  other- 
wise indebted.    Bills  of  exchange  amounting  in  the  aggregate  to 
£1122  10*.  were  drawn  by  J.  D.  Pugh  and  accepted  by  Tliomas 
Edgworth  (both  directors  of  the  company),  and  indorsed  by  the 
company  to  the  bank,  by  which  they  were  discounted.     Out  of  the 
proceeds  of  these  bills  the  overdrawn  account  with  the  bank  was 
liquidated,  and  the  residue  was  applied  to  the  purposes  of  the 
company.    At  the  date  of  the  order  for  winding  up  there  was  due 
to  the  bank  on  account  of  the  bills  of  exchange,  which  had  been 
presented  at  maturity  and  dishonoured  by  the  company,  a  sum  of 
£1039  68.  3d.    The  56th  of  the  company's  articles  of  association 
provided  that  the  directors  should  not  contract  any  loan  beyond 
£500  without  the  consent  of  the  company  by  a  special  resolution. 
In  the  years  1861  to  1865  inclusive,  reports  and  balance  sheets 
of  the  directors  were  adopted  and  passed  at  the  general  meetings, 
and  at  the  meeting  of  the  shareholders  in  1865  they  expressed  a 
strong  opinion  that  the  liabilities  of  the  company  should  be  re- 
duced, and  that  the  directors  should  make  a  call  with  that  view, 
but  there  was  no  evidence  that  any  debt  of  the  company  which 
exceeded  the   sum  of  £500  had  ever  been  brought  before  the 
shareholders  at  a  general  meeting,  and  such  special  resolution 
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passed  as  required  by  article  56.      In  the  winding-up  the  bank     V.-C.  S. 
was  allowed  by  the  liquidator  to  prove  for  £500.    Eliza  Jane       1868 
Edgworth,  the  executrix  of  Thomas  Edgworth,  having  paid  the       jn  r€ 
bank  the  balance  of  £539  6s.  3d.  due  on  the  bills,  brought  in  a  ^^SoST 

claim  for  that  sum ;  but  the  liquidator  contended  that  as  under       

article  56  the  limit  of  borrowing  was  placed  at  £500,  and  that  as 
the  bank  had  been  allowed  to  prove  for  that  amount,  this  claim 
could  not  be  allowed,  and  that  being  the  view  of  the  Cliief  Clerk 
lie  certified  to  that  effect. 

This  was  a  motion  on  an  adjourned  summons  by  Mrs.  Edgworth, 
claiming  to  be  paid  the  sum  of  £539  6a.  3d. 

Mr.  Greene,  Q.C.,  and  Mr.  Freding,  for  Mrs.  Edgworth,  con- 
tended that  the  company,  as  indorsers,  were  liable  to  the  bank  on 
this  account,  which  was  in  effect  a  drawing  account  for  the  pur- 
poses of  the  company,  and  not  a  borrowing  within  the  meaning  of 
the  56th  article  of  the  articles  of  association  of  the  company. 
The  directors  Pugh  and  Edgworth  were  merely  in  the  position  of 
sureties,  and  as  Edgworth* 8  executrix  had  paid  the  bank  out  of  her 
husband's  estate,  she  must  be  recouped  by  the  company  the  sum 
which  she  had  paid :  Re  German  Mining  Company  (1).  They 
were  stopped  by  the  Court. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Brooksbank,  for  the  liquidator : — 

The  case  referred  to  bears  no  resemblance  to  this  whatever. 
This  is  not  the  case  of  a  person  becoming  a  creditor  by  paying  a 
debt  of  the  company ;  nor  is  it  the  case  of  an  overdrawn  banking 
account.  The  ordinary  rule  applicable  to  partnerships  in  allowing 
the  use  of  each  others  names  for  the  purposes  of  trade  does  not 
apply  here.  These  two  directors  being  of  opinion  that  this  com- 
pany should  be  carried  on,  borrowed  from  the  bank  sums  beyond 
the  limit  allowed  by  the  article  of  association  without  a  special 
resolution ;  and  this  is  an  attempt  to  obtain  indirectly  that 
which  the  bank  could  not  get  directly.  At  the  time  when  the  first 
bill  for  £500  was  given  the  company  had  overdrawn  the  sum  of 
£198.  That  sum  was  paid  out  of  the  proceeds  of  the  bill  and  the 
company  drew  against  the  balance,  and  it  is,  in  fact,  a  case  of  bor- 

(1)  4  D.  M.  &  G.  19. 
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V--O.S.     rowing.     Where  is  the  difference  between  borrowing  £1000  on 

1868        the  security  of  bills  of  exchange  and  directors  obtaining  money 

In  r(i       from  the  persons  who  happen  to  be  the  company's  bankers,  and 

^^^0^  then  giving  bills  of  exchange  to  that  extent  ?    There  is  a  clear 

— —        distinction  between  overdrawing  a  banking  account  and  obtaining 

from  your  bankers  moneys  on  bills.    This  was  a  borrowing  which 

the  56th  article  of  association  was  intended  to  prevent 

Sib  John  Stuabt,  V.C. : — 

In  this  case  two  directors  of  this  company  incurred  an  obligation 
— the  one  by  being  the  drawer  and  the  other  the  acceptor  of  bills 
of  exchange — and  they  incurred  that  obligation  under  such  circum- 
stances as  that,  the  company  having  had  the  benefit  of  the  moneys 
produced  by  the  bills,  they  or  one  of  them  is  entitled  to  be  con- 
sidered a  creditor  of  the  company  as  from  the  time  he  paid  any 
amount  due  on  the  bills.    What  is  meant  by  the  article  56  against 
borrowing  beyond  the  sum  of  £500,  is,  in  my  opinion,  a  very 
different  thing  from  this  transaction.    Borrowing  and  lending  are 
things  perfectly  well  understood,  and  although  the  procuring  of 
money  by  means  of  a  bill  of  exchange  confers  the  same  benefit  on 
the  person  who  procures  it  as  if  he  were  to  borrow  the  amount,  yet 
it  is  impossible  to  consider  transactions  upon  bills  of  exchange 
given  in  this  manner  as  borrowing  and  lending  within  the  mean- 
ing of  the  56th  article  of  the  company's  articles  of  association. 
It  has  been  well  decided  that  the  balance  due  to  a  bank  by  a 
company  which  keeps  an  account  with  it,  and  has  had  the  benefit 
of  the  money,  is  a  debt,  but  not  a  loan  in  the  proper  sense.    The 
proper  order  will  be  to  direct  that  Mrs.  Edgioorth,  who  has  already 
shewn  that  she  has  paid  the  money,  be  admitted  a  creditor  of  the 
company  for  the  sum  of  £539  6*.  3d. 

Solicitor  for  Mrs.  Edgworth :  Mr.  W.  Raimondi. 
Solicitor  for  the  Liquidator :  Mr.  Pulbrook. 
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Dec.  8. 


In  re  ASIATIC  BANKING  CORPORATION.  v.-c.  8. 

1868 
ROYAL  BANK  OF  INDIA'S  CASE. 

Contributory — Ultra  Vires — Company  a  Shareholder. 

A  banking  company  (A),  unauthorized  to  accept  as  security  shares  in  a 
public  company  except  by  a  transfer  to  a  third  person,  took  a  transfer  of  shares 
in  a  banking  corporation  (2?.)  in  which  they  were  named  as  transferees.  This 
was  executed  not  under  seal  but  by  the  signature  of  the  manager,  pursuant  to 
a  resolution  of  the  board.  The  banking  company  (A.)  dealt  with  such  shares 
as  their  property  and  received  dividends  in  respect  of  some  of  them : — 

Held,  that  company  A.  were  properly  placed  on  the  list  as  oontributories  of 
the  banking  corporation  (E). 

1  HIS  was  a  summons  on  behalf  of  the  Royal  Bank  of  India,  that 
the  certificate  of  the  Chief  Clerk  might  be  varied  by  removing 
the  name  of  the  said  bank  from  the  list  of  oontributories  of  the 
Asiatic  Banking  Corporation  as  the  holder  of  605  shares. 

Both  banks  had  been  established  recently  in  India,  and  both, 
after  carrying  on  business  for  a  short  time,  had  passed  into  liqui- 
dation. 

The  articles  of  association  of  the  Royal  Bank  of  India  con- 
tained the  following  clauses : — 

"3.  That  the  business  of  the  company  shall  be  to  carry  on 
the  trade  of  bankers  in  all  its  branches,  and  to  do  and  transact  all 
matters  and  things  incidental  thereto,  as  now  existing,  or  which  it 
may  at  any  time  hereafter  be  lawful  for  establishments  for  carry- 
ing on  banking,  or  for  dealing  in  money,  or  in  notes,  bills,  or  other 
securities  for  money,  to  do  or  transact,  and  such  business  shall  be 
fixed  and  determined  and  in  all  respects  regulated  by  such  rules, 
regulations,  and  bye-laws  as  the  directors  of  the  company  may 
from  time  to  time  make,  which  shall  be  entered  in  a  book  kept 
for  that  purpose,  and  signed  by  three  of  the  directors. 

"68.  That  the  board  of  directors  shall  have  generally  the 
entire  management,  superintendence,  control,  ordering,  and  direct- 
ing of  the  affairs,  business,  concerns,  and  property  of  the  company, 
including  power  to  buy,  sell,  or  take  on  lease,  land  or  buildings, 
or  both,  for  the  use  of  the  company  as  occasion  shall  require,  and 
shall  in  every  case  not  provided  for,  or  inadequately  provided  for, 


92  EQUITY  CASES.  [L.  K. 

V.-0.  S.      by  these  presents,  or  by  any  rales  or  regulations  hereafter  made  or 

1868       established  by  any  general  meeting,  have  full  power  to  regulate 

Royal  Bank  their  own  proceedings  and  the  mode  of  conducting  their  business, 

^Case*  S  an^  *°  ac*  *n  8UC^  manner  aB  they  may  think  best  calculated  to 
effect  and  accomplish  the  objects  and  purposes  for  which  t^e  com- 
pany is  established,  and  to  promote  the  welfare  of  the  company, 
and  also  have  and  assume  all  powers  which  are  requisite  or  neces- 
sary to  enable  them  to  carry  into  effect  the  objects  and  purposes 
for  which  the  company  is  established,  subject,  nevertheless,  to  the 
provisions  and  restrictions  contained  in  these  presents  and  Act  xix 
of  1857  (India  Banking  Companies  Act). 

"  73.  That  the  board  of  directors,  in  common  with  the  gene- 
ral meetings,  shall  have  full  power  and  authority  to  direct  tbe 
use  and  affixing  of  the  common  seal  of  the  company,  but  the 
said  seal  shall  in  no  case,  and  upon  no  account,  be  used  or  be 
affixed  to  any  instrument  or  document,  save  in  accordance  with  an 
order  or  resolution  of  a  general  meeting,  or  of  the  board  of  direc- 
tors, or  of  a  committee  of  the  board  of  directors  authorized  by  the 
board  of  directors  to  use  or  affix  the  said  seal.'1 

Among  the  bye-laws  were  the  following : — 

"  Securities. 

"  2.  The  bank  may  accept  lands,  houses,  ships,  shares  in  public 
companies,  or  any  other  property,  as  security  for  a  debt  absolutely 
and  bond  fide  previously  due  and  owing,  or  as  security  for  the  pay- 
ment of  any  sum  for  which  any  person  or  persons  may  have  ren- 
dered himself  or  themselves  liable  to  the  bank,  but  such  security 
is  never  to  be  taken  for  an  original  loan,  nor  are  shares  in  public 
companies  so  accepted  as  security  to  be  transferred  to  the  bank,  so 
as  to  involve  it  in  the  liabilities  of  such  companies. 

"  1st — Loans  and  Local  Advances. 

"  The  amount  fixed  on  as  a  maximum  for  a  loan  is  £10 ,000.  This 
sum  has  been  determined  upon  to  admit  of  the  bank  accommodating 
its  several  customers,  and  avoiding  an  inconveniently  large  loan  to 
any  one  of  them,  although  the  security  may  be  beyond  question." 

The  Royal  Bank  of  India  carried  on  the  ordinary  business  of 
bankers  in  Bombay,  in  1860  up  to  the  1st  of  May,  1867,  and  was  in 
the  habit  of  advancing  moneys  to  its  customers,  taking,  inter  alia, 
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as  collateral  security  shares  in  banking  and  other  companies.  The     V.-C.  & 
earlier  practice  was  to  take  from  the  persons  to  whom  advances       1868 
were  made,  together  with  the  deposit  of  the  memorandum  of  allot-  Eotal  Ba*k 
ment  or  share  certificates,  deeds  of  transfer  executed  by  the  pro-    ^qJJJJ4  8 

prietor,  but  with  the  name  of  the  transferees  in  blank,  and  when       

the  advance  was  repaid,  the  transfer  and  certificates  were  returned, 
otherwise  the  shares  were  sold  and  the  transfers  filled  up  and  deli- 
vered to  the  purchasers.  In  consequence  of  a  decision  of  the 
Bombay  Court  that  some  of  such  shares  so  held  by  the  bank,  but  not 
registered  in  the  name  of  the  bank,  were  liable  to  be  taken  in  exe- 
cution by  creditors  of  the  persons  in  whose  names  they  were  regis- 
tered, the  practice  then  arose  among  banking  companies  to  have 
the  shares  transferred  to  themselves,  or  to  some  person  in  trust  for 
them.  The  Royal  Bank  of  India  held  a  large  number  of  shares 
in  public  companies,  and,  among  others,  shares  in  the  Asiatic 
Banking  Corporation,  which  had  been  deposited  by  customers  by 
*ay  of  security.  In  March,  1865,  a  resolution  was  passed  by  the 
directors  that,  except  shares  in  the  Royal  Bank  only,  no  shares 
of  limited  and  incorporated  companies  should  be  advanced  on,  and 
that  no  advances  should  be  made  on  any  shares  on  which  less  than 
half  the  capital  was  paid,  and  that  any  shares  upon  which  loans 
were  granted  should  be  registered  in  the  name  of  the  manager,  or 
in  the  name  of  the  bank.  In  conformity  with  this  resolution  nearly 
all  the  shares  held  by  the  bank  as  security,  including  the  605  shares 
in  the  Asiatic  Banking  Corporation,  were  transferred  to  the  bank 
as  transferee,  but  the  transfers  were  not  executed  under  the  cor- 
porate seal,  but  by  the  signature  of  the  manager.  The  bank  sold 
some  of  the  shares  and  took  dividends  on  others. 

On  the  1st  of  May,  1867,  a  resolution  was  come  to  to  wind  up 
the  Royal  Bank  voluntarily. 

The  Asiatic  Banking  Corporation  was  also  directed  to  be  wound 
up,  and  the  Royal  Bank  of  India  was  placed  on  the  list  of  the  con* 
tributories  of  the  Asiatic  Bank  in  respect  of  the  said  605  shares. 

Mr.  Kardake,  Q.C.,  and  Mr.  Fry,  for  the  Royal  Bank  of  India  ;— 

By  the  articles  of  association  and  the  bye-laws  the  directors 
acting  for  the  bank  had  no  power  to  advance  money  under  any 
circumstances  on  the  security  of  shares  in  a  public  company,  and 
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V.-O.  a      even  as  to  an  antecedent  debt,  they  had  no  authority  to  take 

1868       shares  in  such  a  way  as  to  involve  the  bank  in  any  liability.    It  is 

Royal  Bank  quite  clear,  therefore,  that  the  proceedings  of  the  directors  were 

°'oabb.A  8    unauthorized  and  not  binding  on  the  shareholders  of  the  company. 

—  But,  secondly :  the  bank  was  a  corporation,  and  could  only  bind 

itself  under  its  corporate  seal,  while  in  this  case  all  that  has  been 

done  is  to  affix  the  manager's  signature  to  the  transfer,  which  is  a 

simple  nullity. 

Further,  the  Astatic  Banking  Corporation  had  no  power  to  accept 
a  public  company  as  a  shareholder. 
[In  re  Barnetfs  Bank  (1)  was  cited.] 

Mr.  Dickinson,  Q.C.,  and  Mr.  Kekewich,  appeared  to  oppose  the 
summons,  but  were  not  called  on. 

Sir  John  Stuart,  V.C. : — 

These  shares  were  taken  by  the  Royal  Bank  of  India  to  secure  a 
debt  due  to  them. 

It  has  been  argued  that  the  bank  are  not  authorized  by  their 
articles  of  association  and  bye-laws  to  take  shares  in  their  own 
name  as  security,  and  this  appears  to  be  the  fact.  But  the  bank 
having  accepted  the  shares  as  security,  took  the  next  step  of  pro 
curing  a  transfer  to  themselves  in  their  own  name. 

Then  it  is  said  that  the  transfer  is  not  under  seal,  and  that  from 
*ant  of  proper  formalities  the  shares  were  never  duly  transferred. 
But  what  followed  ?  Not  only  were  the  shares  taken,  but  they 
were  transferred  to  the  bank  in  conformity  with  a  resolution  of  the 
directors,  and  the  transfer  executed  by  the  manager  on  behalf  of 
the  bank.  The  matter  does  not  rest  there :  the  bank  having  got 
the  shares  so  transferred,  deal  with  them  as  their  own,  sell  some  of 
them,  receive  the  dividends  on  others,  and  only  when  the  posses- 
sion of  the  shares  appears  likely  to  occasion  a  liability  seek  to 
repudiate  the  transaction.  It  is  too  late  to  take  the  objection,  and 
the  summons  must  be  dismissed  with  costs. 

Solicitor  for  the  Royal  Bank  of  India :  Mr.  W.  R.  Harris. 

Solicitors  for  the  Liquidator  of  the  Asiatic  Corporation :  Messrs. 

Freshfields. 

(1)  Law  Rep.  3  Ch.  105. 
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MICHAEL  v.  FRIPP.  v.c.u. 

1868 


Merchant  Shipping  Act  (17  eft  18  Vict.  e.  104),  «.  99— GWrfton  of  In/ant  Ship- 

owner — Power  to  seU  or  Mortgage.  Nbv.  & 

The  guardian  of  a  registered  infant  owner  of  a  ship,  has  no  power  under 
the  Merchant  Shipping  Act,  s.  99,  to  sell  or  mortgage  the  ship  on  behalf 
of  the  infant. 

1  HIS  bill  was  filed  by  John  W.  Michael,  an  infant,  by  John  Wilson 
his  grandfather,  as  next  friend. 

In  the  early  part  of  the  year  1865,  the  Defendant,  Jacob  Michael, 
the  father  of  the  infant  Plaintiff,  being  the  owner  of  a  ship  called 
the  "  Bloomer?  transferred  the  ship  to  the  Plaintiff,  who  was  then 
eighteen  years  of  age,  and  a  clerk  in  his  own  counting  house.  The 
value  of  the  ship  was  between  £2500  and  £3000. 

By  an  order  of  the  Master  of  the  Bolls,  dated  the  5th  of  May, 
1865,  Jacob  Michael  was  appointed  guardian  of  the  estate  of  the 
Plaintiff  during  his  minority,  and  on  the  9th  of  September  follow- 
ing the  ship  Bloomer  was  registered  in  the  name  of  the  Plaintiff. 

In  August,  1865,  the  Defendants,  Messrs.  Fripp  &  Begbie,  who 
were  merchants,  entered  into  a  contract  with  Jacob  Michael  to  char* 
ter  the  ship  Bloomer,  and  also  two  other  ships,  of  which  Jacob 
Michael  was  the  owner,  for  thfe  conveyance  of  timber ;  but  it  was 
required  by  Fripp  &  Begbie  that  [considerable  repairs  should 
be  done  to  all  three  ships,  and  for  the  purpose  of  these  repairs 
various  sums  of  money  were  from  time  to  time  advanced  by  Fripp 
&  Begbie,  and  eventually,  in  the  month  of  November,  1865,  Jacob 
Michael,  acting  as  the  guardian  of  the  Plaintiff,  affected  to  mort- 
gage the  ship  Bloomer  to  the  Defendant,  W.  Fripp,  as  a  trustee  for 
his  firm,  to  secure  the  balance  of  the  moneys  which  should  be  ulti- 
mately found  due  to  Fripp  &  Begbie  on  their  account  current  with 
the  said  ship,  and  the  mortgage  was  thereupon  registered  at  the 
port  of  London. 

In  December,  1865,  W.  Fripp  transferred  his  mortgage  security 
to  the  Defendants,  the  Maritime  Credit  Company,  as  collateral 
security  for  £2000,  for  which  sum  the  company  had  discounted 
bills  for  Fripp  &  Begbie,  and  the  Maritime  Company  had  notice 
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V.-C.  M.     that  J.  Michael  had  executed  the  mortgage  of  November,  1865, 
1868        as  guardian  of  the  Plaintiff,  and  in  the  exercise  only  of  such 
♦Michael     powers  as  are  given  to  a  guardian  under  the  provisions  of  the 
FbTpp.      Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104). 

Further  sums  of  money  having  been  advanced  by  Fripp  &  Beg- 

hie  in  respect  of  the  ship  Bloomer,  an  agreement  was  entered  into 
on  the  13th  of  January,  1866,  between  /.  Michael  and  Fripp  & 
Begbie,  under  which  Fripp  &  Begbie  were  to  complete  the  repairs 
of  the  ship,  and  to  have  the  entire  control  over  her  as  to  charter- 
ing and  otherwise,  and  to  pay  and  debit  in  account  against  the 
ship  all  necessary  charges,  including  all  moneys  already  paid  or 
which  should  be  paid,  in  respect  of  repairs  or  outfit ;  and  upon  the 
return  of  the  ship  to  England,  after  her  intended  voyage,  to  make 
out  an  account,  and  in  the  event  of  any  deficiency  due  from 
J.  Micliael  not  being  paid,  then  the  Defendants,  Fripp  &  Begbie, 
were  to  be  at  liberty  to  sell  the  ship  by  auction  and  retain  the 
amount  due  to  them. 

In  further  performance  of  this  agreement,  J.  Michael  executed 
an  absolute  bill  of  sale  of  the  ship  Bloomer  to  W.  Fripp,  which 
bill  of  sale  was  registered  at  the  port  of  London. 

On  the  24th  of  March,  1866,  the  ship  Bloomer  foundered  near 
the  English  Channel,  and  was  wholly  lost 

In  September,  1866,  Fripp  &  Begbie  became  unable  to  meet 
their  engagements,  and  executed  a  deed  of  inspectorship  for  the 
benefit  of  their  creditors. 

The  loss  alleged  to  be  due  upon  the  Bloomer,  after  crediting  the 
amount  received  for  freight  and  insurances,  was  £4442.  The  bill 
prayed  an  account,  and  that  the  Defendants,  Fripp  &  Begbie, 
should  not  be  allowed  to  charge  for  their  disbursements  in  respect 
of  the  ship  any  greater  sum  than  a  sum  equivalent  to  the  differ- 
ence between  the  value  of  the  ship  at  the  time  she  was  taken  pos- 
session of  by  the  Defendants  and  the  amount  for  which  the  ship 
was  insured,  and  that  the  Maritime  Company  might  be  restrained 
.from  paying  to  Fripp  &  Begbie  any  money  which  should  come  to 
their  hands  in  respect  of  insurance  upon  the  ship. 

Mr.  Cotton,  Q.C.,  and  Mr.  Hunter,  for  the  Plaintiff:— 

The  only  question  in  this  case  is,  whether  the  guardian  of  an 
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iti&nt  owner  of  a  ship  has  power  to  deal  with  the  ship  as  if  he 
were  himself  the  owner.  This  depends  upon  the  99th  section  of 
the  Merchant  Shipping  Act  (17  &  18  Vict.  c.  104)  (1). 

The  infant  was  the  registered  owner  of  this  ship,  the  Bloomer,  in 
September,  1865,  and  his  father,  Jacob  Michael,  was  appointed  his 
guardian  by  the  Court  of  Chancery.  No  doubt,  the  Merchant 
Skipping  Act  gives  power  to  the  guardian  of  an  infant  to  do  cer- 
tain acts  as  a  substitute  for  the  infant,  but  these  acts  have  refer- 
ence only  to  the  effectual  registration  of  the  ship,  and  to  such  for- 
mal acts  as  the  registered  owner  might  be  required  to  execute ;  but 
it  never  could  have  been  the  intention  to  permit  the  guardian  to 
mortgage  or  dispose  of  the  ship  of  an  infant.  There  is  no  clause 
in  the  Act  giving  such  power  to  a  guardian.  The  title  of  Fripp  & 
Begbie,  therefore,  was  a  mere  nullity,  and  they  could  convey  no 
title  to  the  Maritime  Company,  who  had  notice  of  the  fact  that 
Jacob  Michael  was  the  guardian  of  his  son,  and  they  could  acquire 
no  better  title  than  Fripp  &  Begbie  had  to  give  them.  If  a  party 
gets  on  the  registry  by  means  of  a  claim  under  some  one  who  has 
no  title,  the  Court  may  look  behind  the  registry  to  see  how  the 
title  originated.  That  was  decided  in  Orr  v.  Dickinson  (2).  lit 
this  case  it  is  not  disputed  that  the  infant  was  the  owner,  and  that 
bis  father  acted  on  his  behalf  as  his  guardian,  consequently  the 
case  is  entirely  dependent  upon  the  construction  of  the  Act. 

Mr.  Glasse,  Q.C.,  and  Mr.  Daly,  for  the  persons  representing 
Messrs.  Fripp  &  Begbie : — 

The  99th  section  of  the  Merchant  Shipping  Act  is  conclusive 


V.  C.  M. 

18C8 

Michael 

v. 

Fripp. 


(1)  Sect  90  is  as  follows :  "  That  if 
nny  person  interested  in  any  ship  or  any 
share  therein,  is,  by  reason  of  infancy, 
lunacy,  or  other  inability,  incapable  of 
nuking  any  declaration,  or  doing  any- 
thing required  or  permitted  by  this  Act 
to  be  made  or  done  by  such  incapable 
person  in  respect  of  registry,  then  the 
guardian  or  committee,  if  any,  of  such 
incapable  person,  or  if  there  be  none, 
any  person  appointed  by  any  Court  or 
Judge  possessing  jurisdiction  in  respect 
°f  the  property  of  incapable  persons, 

Vou  YII.  n 


upon  the  petition  of  any  person  on  be- 
half of  such  incapable  person,  or  of  any 
other  person  interested  in  the  making 
such  declaration  or  doing  such  thing, 
may  make  such  declaration,  or  a  decla- 
ration as  nearly  corresponding  thereto 
as  circumstances  permit,  and  do  such 
thing  in  the  name  and  on  behalf  of  such 
incapable  person ;  and  all  acts  done  by 
such  substitute  shall  be  as  effectual  as  if 
done  by  the  person  for  whom  he  is  sub- 
stituted." 
(2)  Joh.  1. 
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V.-G.M.     that  the  guardian  of  an  infant  owner  of  a  ship  may  do  any  act 

1868        in  respect  of  the  ship  which  the  infant  himself  could  have  dona 

Miohabl     There  is  no  clause  restricting  the  99th  section,  and  it  is  evidently 

*  a  most  essential  thing  that  some  person  should  have  power  to  act 

for  an  infant  in  property  like  a  ship.    A  ship  cannot  be  kept 

unused,  but  an  active  ownership  must  constantly  be  exercised.  If 
she  wants  repair,  it  may  be  necessary  to  make  a  large  outlay  in 
that  respect,  and  the  only  means  of  paying  that  outlay  may  be  by 
mortgaging  the  ship.  It  is  quite  right,  therefore,  that  the  guar- 
dian should  be  invested  with  absolute  control  over  the  ship. 

Mr.  Cotton  in  reply. 

Sir  E.  Malins,  V.C. : — 

The  transactions  brought  before  the  Court  in  this  caso  are  of  a 
very  remarkable  character,  and  I  should  have  been  glad  if  I  could 
have  felt  myself  warranted  in  coming  to  a  different  conclusion  to 
that  at  which  I  am  compelled  to  arrive.  It  appears  that  Mr. 
Michael,  the  father,  in  the  early  part  of  the  year  1865,  gave  this 
ship,  the  Bloomer,  to  his  son,  who  was  then  in  his  eighteenth 
year,  and  was  a  clerk  in  his  own  counting-house.  To  that  part  of 
the  transaction  there  could  be  no  objection.  Accordingly  the  ship, 
on  the  9th  of  September,  1865,  was  registered  in  the  name  of  the 
son.  Now  it  is  clear  that  a  ship  being  a  property  of  a  peculiar 
description,  nothing  can  be  more  inconvenient  than  a  minor  being 
a  shipowner,  unless  some  person  has  the  complete  power  of  repre- 
senting him  for  the  purposes  of  selling,  mortgaging,  repairing,  and 
dealing  with  it  as  a  mercantile  commodity ;  and  I  have  no  doubt 
that  the  intention  of  the  father  when  he  made  over  the  ship  to  his 
son  was,  that  he  (the  father)  should  have  the  same  control  over  it 
as  if  no  such  gift  had  been  made.  Accordingly,  when  he  wanted 
money  he  mortgaged  the  ship  in  a  manner  which  amounted  to 
a  sale ;  and  one  cannot  but  feel  deep  regret  that  having  so  dealt 
with  it,  when  he  found  himself  incapable  of  performing  his  own 
obligations  by  repaying  the  money  he  had  borrowed,  he  can  be 
found  capable  of  putting  his  son  forward  to  file  a  bill  as  an  infant 
to  claim  this  ship  as  his  own.  That  this  claim  should  be  perse- 
vered in  by  the  son  after  he  has  come  of  age,  distinctly  proves  that 
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the  suit  was  originally  and  is  now  the  suit  of  the  father.    These     v^-O.  M. 
observations  only  go  to  the  nature  of  the  transactions.    The  De-        1868 
fendants  are  not  at  liberty  to  impugn  the  gift  of  the  ship  to  the     michTel 
son,  because  the  answers  of  the  company  and  of  Fripp  &  Begbie         *• 
admit  that  the  son  was  made  the  owner  of  the  ship,  therefore,  that        — 
being  admitted,  the  case  presented  to  me  is  that  the  infant  is  the 
owner,  and  that  the  father  has,  not  with  reference  to  the  owner- 
ship of  the  ship,  but  generally  with  reference  to  any  estate  he 
may  possess,  been  appointed  guardian  by  the  Court  of  Chancery. 
That  appointment  having  been  made  on  the  5th  of  May,  1865,  the 
son  was  not  at  that  time  the  owner  of  the  ship,  as  the  entry  on  the 
register  was  made  on  the  9th  of  September  following.    Until  that 
time  the  father  was  the  registered  owner.    The  transfer  to  Messrs. 
Fripp  &  Begbie  is  by  the  father,  and  when  they  made  the  transfer 
to  the  Maritime  Credit  Company  they  had  notice  of  the  title,  and 
knew  they  had  only  such  title  as  the  guardian  of  an  infant  could 
confer,  and  the  Maritime  Credit  Company  had  the  same  knowledge 
of  the  nature  of  the  security.   The  case  of  Orr  v.  Dickinson  (1)  has 
been  cited  to  shew  that  although  the  name  of  the  registered  owner 
is  prima  facie  evidence  of  title,  it  is  not  conclusive  evidence.    It  is 
not  a  fact  of  very  great  importance  in  this  case,  because  here  the 
actual  title  and  the  registered  title  are  identical.    Then  Fripp  & 
Begbie  having  taken  with  full  knowledge  that  they  could  only  have 
snch  title  as  the  guardian  of  an  infant  shipowner  could  confer,  the 
Maritime  Credit  Company  must  be  considered  to  have  taken  the 
transfer  of  precisely  the  same  interest.    This  suit  then  raises  the 
question,  what  is  the  extent  of  the  right  of  the  guardian  of  an 
infant  over  a  ship  of  which  the  infant  is  the  owner.    It  has  been 
very  strongly  argued  on  one  side  that  the  99th  section  of  the 
Merchant  Shipping  Act,  which  all  parties  agree  is  the  only  section 
applicable  to  the  subject,  gives  to  the  guardian  as  unlimited,  a 
control  over  the  ship  of  the  infant  as  if  the  guardian  himself  were 
owner,  leaving  him  liable  to  account  to  the  infant  for  the  proceeds, 
whether  by  way  of  mortgage  or  sale.    On  the  other  hand,  it  has 
been  argued  that  the  99th  section  has  no  application  to  a  sale  or 
mortgage,  but  that  it  merely  gives  the  guardian  the  power  of 
doing  formal  acts,  of  making  the  necessary  declarations,  and  so 

(1)  Join  1. 

H%  2 


v. 
Fbipp. 
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V.-C.  M.     forth,  and  that  it  does  not  extend  to  the  power  of  selling  or 
1868        mortgaging.     There  can  be  no  doubt  that  the  guardian  of  the 

Michael  estate  of  an  infant  has  very  considerable  powers;  he  must  do  all 
acts  necessary  to  preserve  the  estate ;  therefore,  in  the  case  of  land, 
he  must  have  the  power  of  doing  the  necessary  repairs ;  in  the  case 
of  a  ship  he  must  have  the  power  of  insuring,  repairing,  and  doing 
all  necessary  things  which  would  go  to  preserve  the  ship.  In 
some  cases,  according  to  mercantile  usage,  that  would  seem  to 
involve  the  necessity  of  mortgaging  the  ship,  or  of  giving  a  lien 
upon  it  for  the  amount  of  the  repairs.  Whether  it  was  the  in- 
tention of  the  Legislature  to  give  the  guardian  that  power  it 
is  very  difficult  to  say;  but  this  does  appear  to  me  perfectly 
clear,  that  if  it  had  been  the  intention  of  the  Legislature  to  give 
the  guardian  of  an  infant  shipowner  such  extensive  powers  as 
have  been  contended  for  on  the  part  of  the  Defendants  in  this  case, 
we  might  have  expected  to  find,  in  very  clear  and  explicit  language, 
an  enactment  that  it  should  be  lawful  for  the  guardian  of  every 
infant,  or  the  committee  of  every  lunatic,  or  other  persons  under 
disability  who  are  the  owners  of  ships,  to  sell,  mortgage,  or  deal 
with  the  ships  in  any  such  manner  as  the  owner  might  have  done, 
and  in  the  case  of  an  infant,  as  if  he  had  been  of  full  age  or  under 
no  disability.  But  the  Act  of  Parliament  does  not  point  to  anything 
of  the  kind ;  it  does  not  point  to  selling  or  mortgaging.  The  words 
evidently  go  to  the  minor  unimportant  acts,  falling  far  short  of  an 
absolute  disposition  of  the  thing  which  is  to  be  protected  and  taken 
care  of.  With  respect  to  the  last  clause:  "And  all  acts  done  by 
such  substitute  shall  be  as  effectual  as  if  done  by  the  person  for 
whom  he  is  substituted,"  one  would  have  expected  to  find  added, 
"  as  if  such  person  had  not  been  under  any  incapacity ;"  but  that  is 
not  added.  Therefore,  with  every  inclination  to  put  the  interpre- 
tation which  would  enable  this  guardian  to  dispose  of  the  ship,  I 
am  bound  upon  the  very  restricted  language  of  this  section  to 
come  to  the  conclusion  that  it  does  not  authorize  the  guardian  of 
an  infant  shipowner  either  to  sell  it  or  to  mortgage  it.  It  may 
possibly  go  to  the  extent  of  giving  a  lien  on  the  ship  for  the  pur- 
pose of  doing  necessary  repairs,  or  of  enabling  the  guardian  in  the 
ordinary  course  of  things  to  manage  the  estate  of  the  infant.  But 
in  this  case,  if  I  acceded  to  the  argument  for  the  Defendants,  I 
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must  come  to  the  conclusion  that  wherever  there  is  an  infant     V.-O.  M. 
shipowner,  the  guardian  has  an  absolute  power  as  if  he  were  him-        1868 
self  the  owner.    I  am  unable  upon  the  language  to  come  to  that     Michael 
conclusion.      The  consequence  is,  that  there  being  no  question 
before  the  Court  as  to  the  fact  of  the  infant  being  the  absolute 
owner,  I  must  decide  that  the  infant  is  entitled  to  the  relief  asked 
by  this  bill.    The  form  of  the  decree  will  perhaps  require  some  care ; 
but  it  will  come  to  this,  that  the  security  upon  the  ship  was  invalid, 
and  that  the  Defendants  arc  not  entitled  to  any  other  lien  upon 
the  ship,  or  the  proceeds  of  the  ship,  or  the  policy  moneys  which 
have  been  substituted  for  the  ship,  than  the  outlay  for  necessary 
repairs.    No  costs  on  cither  side. 

Solicitors:   Messrs.  Wdlierfidd  &  Norton;  Mr.  J.  J.  Solomon; 
Messrs.  Davies,  Son,  &  Campbell. 
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v.-o.  G.  In  re  AGEA  AND  MASTERMAN'S  BANK. 

1808  CANNAN*S  CLAIM. 

Winding-up — Official  Liquidator — Bemuneration — Begulation  of  May,  1868 — 

Companies  Act,  1862,  *.  93. 

1.  In  determining  the  amount  of  remuneration  payable  to  an  official  liquidator 
under  the  winding  up  of  a  bank  commenced  before  the 'order  of  May,  18G8, 
the  Court,  having  regard  to  the  circumstances  under  which  the  bank  stopped 
payment,  and  the  amount  of  assets  and  dividends,  refused  to  allow  payment 
to  the  liquidator  upon  the  basis  of  a  percentage. 

2.  The  Court  will  not  increase  or  diminish  the  amount  of  remuneration 
by  reason  of  profit  or  loss  having  resulted  from  the  operations  of  the  liqui- 
dator. 

3.  Having  regard  to  the  Order  of  May,  1868,  the  remuneration  of  the  liqui- 
dator must  be  estimated  by  the^time  and  labour  employed  by  himself  and  bis 
clerks ;  but  in  such  calculation  the  services  of  clerks  of  the  bank  who  have 
been  employed  by  the  liquidator  and  paid  out  of  the  assets  of  the  bonk  in 
liquidation,  will  not  be  included. 

J.HIS  was  an  adjourned  summons  for  the  purpose  of  determining 
the  amount  of  remuneration  payable  to  Mr.  Cannan  as  liquidator 
of  the  Agra  and  Master-man's  Bank,  Limited. 

On  the  7th  of  June,  1866,  the  bank  stopped  payment  On  tho 
22nd  of  June  a  special  resolution  was  passed  for  winding  up  volun- 
tarily,  and  on  the  23rd  of  June,  1866,  an  order  was  made  for  con- 
tinuing the  voluntary  winding-up  subject  to  the  supervision  of  this 
Court,  and  Mr.  Cannan  was  appointed  liquidator.  In  December, 
1866,  the  Vice-Chancellor,  Sir  W.  Page  Wood,  sanctioned  an  ar- 
rangement which  had  been  agreed  to  by  the  large  majority  of  tho 
shareholders  and  creditors  for  resuscitating  the  business  by  tho 
formation  of  a  new  bank,  to  be  called  the  Agra  Bank,  Limited, 
which  was  to  take  over  the  assets  and  liabilities  of  Agra  and 
Master  man  89  and  liquidate  the  same  as  a  working  bank,  and  con- 
tinue that  portion  of  the  business  formerly  carried  on  by  the  Agra 
and  United  Service  Bank. 

The  debts  and  credits  of  the  concern  were  very  considerable,  and 
the  creditors  very  numerous.  Assets  to  the  amount  of  £3,700,000 
had  been  collected  by  the  liquidator,  who  paid  a  dividend  of  5s.  in 
the  pound,  amounting  to  £1,800,000,  in  September,  1866,  and 
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would  have  paid  another  dividend  of  6s.  8d.  in  the  pound  in  Janu-  V.-C.  G. 
ary,  1867,  but  for  the  order  approving  the  resuscitation  agreement,       1868 
in  pursuance  of  which,  on  the  11th  of  January,  1866,  Mr.  Cannan       ^^ 

handed  over  the  assets  to  the  Agra  Bank,  Limited.    Mr.  Cannan  AQIlA  *hd 

*  .  Mastebmanb 

continued  to  act  in  the  liquidation,  and  although  the  claim  as  ori-      Bake. 
ginally  made  was  for  his  remuneration  up  to  the  31st  of  January,     C^T^  fl 

1867,  a  further  period,  ending  the  30th  of  May,  1868,  had  to  be       ' 

taken  into  consideration. 

No  arrangement  had  been  come  to  in  respect  of  this  remunera- 
tion, either  when  the  order  was  made  for  resuscitating  the  business 
or  at  any  other  time. 

In  February,  1867,  Mr.  Cannan  sent  in  his  claim  for  £25,000, 
which  was  stated,  in  the  accompanying  affidavit,  to  be  in  respect 
of  the  services  rendered  by  himself  and  his  partners,  and  their  con- 
fidential assistant  (Mr.  E.  J.  Gardiner),  and  staff  of  clerks,  under 
his  (Cannan's)  supervision  and  order,  in  liquidation  of  the  bank  up 
to  the  31st  of  January,  1867,  and  in  respect  of  the  services  ren- 
dered abroad  by  Mr.  Richard  Barnes  as  his  attorney  and  substitute, 
and  the  several  persons  employed  as  managers  and  clerks  at  the 
brandies  and  agencies  of  the  bank,  up  to  the  31st  of  January, 
1867 ;  such  sum  of  £25,000  being  understood  to  be  exclusive  of,  and 
in  addition  to,  the  moneys  paid  or  payable  to  Barnes,  or  the  several 
persons  employed  at  the  branches  or  agencies,  by  way  of  salary, 
remuneration,  or  allowance,  for  their  respective  services,  and  the 
bank  being  charged  with  the  amounts  paid  on  such  accounts.  The 
sum  of  £25,000  was  stated  as  being  intended  to  cover  and  include 
all  payments  made  or  to  be  made  by  Cannan  for  wages,  salaries,  or 
remuneration  of  assistants  or  clerks  employed  by  him  or  his  firm  in 
connection  with  the  liquidation  of  the  bank  in  this  country  up  to 
the  31st  of  January,  1867. 

It  was  also  stated  by  Mr.  Cannan  in  his  affidavits,  that  the  busi- 
ness of  the  liquidation  was  of  a  most  complicated,  onerous,  and 
important  character,  involving  financial  and  commercial  transac- 
tions to  the  extent  of  £15,000,000  in  debts  and  credits,  with  nearly 
12,000  creditors ;  and  the  adjustment  of  accounts  of  great  magnitude, 
all  which  required  constant  and  unremitting  attention  and  personal 
supervision,  with  immense  mental  pressure,  care,  and  anxiety. 

The  £25,000  claimed  was  stated  to  be  far  less  than  the  profits  of 
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which  the  bank  had  had  the  benefit,  and  to  bo  not  more  than 
12s.  6d.  per  cent,  upon  the  moneys  actually  received  and  realized 
from  the  assets  of  the  bank  since  he  had  acted  as  liquidator.  The 
amount  of  the  claim  was  also  justified  by-— 

(1).  The  immense  and  exceptional  responsibility  of  such  a  liqui- 
dation. 
(2.)  The  refusal  of  valuable  business  in  order  that  he  might 

devote  himself  entirely,  day  and  night,  to  the  liquidation, 
(3.)  The  fact  that  no  mistake  had  been  made  or  loss  incurred. 
(4.)  The  benefit  to  the  bank  of  £170,000  which  was  thus  made 
up: — 

(a)  A  profit  of  £20,000  by  loans  and  investments  in  con- 
sols while  the  money  was  accumulating  for  the  dividend. 

(b)  An  increase  of  £100,000  in  the  value  of  Egyptian 
Bonds  which  Carman  might  have  sold,  but  ventured  to 
hold  for  a  rise  in  the  market  (which  actually  took  place). 

(c)  An  increase  of  £50,000  in  the  value  of  cotton  which 
was  also  successfully  held  by  Cannan  for  a  rise. 

It  appeared  that  from  the  8th  of  June,  1866,  until  the  31st  of 
January,  1867, 

Mr.  Cannan  and  his  partners  had  been  employed  3377  hours. 

Mr.  Gardiner 1763 

The  clerks  of  the  firm 11,254 

While  from  the  31st  of  January,  1867,  until  the  30th  of  May, 
1868,  Mr.  Cannan  had  been  employed        .        .      725  hours. 

And  his  clerks 4835      „ 

The  clerks  and  staff  of  the  old  bank  had  also  been  employed  for 
upwards  of  30,000  hours,  for  which  they  had  been  paid  out  of  the 
moneys  of  the  old  bank,  in  addition  to  the  three  months'  salary 
paid  to  them  in  lieu  of  the  usual  three  months'  notice. 

The  directors  had  suggested  £7000  as  a  proper  sum  for  Mr. 
Cannan's  remuneration,  but  the  shareholders  declined  to  allow 
more  than  £5000. 

In  their  affidavits  it  was  insisted  by  the  committee  of  share* 
holders  that  Mr.  Cannan  was  only  entitled  to  claim  in  respect  of 
the  time  and  attention  that  he  had  bestowed,  and  for  his  actual  dis- 
bursements in  respect  of  the  clerks  employed  by  him  on  the  busi- 
ness of  the  liquidation.    From  the  18th  of  October,  1866,  when 
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the  resuscitation  agreement  was  approved  by  the  shareholders,  the     V.-O.  C. 
active  duties  of  the  liquidator  were  very  much  suspended ;  while       1868 
after  the  11th  of  January,  1867,  with  the  exception  of  the  services       *f^ 
of  the  clerks  who  were  employed  in  balancing  the  books,  the  duties  MAoRA  AirD. 
of  the  liquidator  were  not  active  or  responsible,  being  confined      Bank. 
almost  entirely  to  such  formal  matters  as  were  still  in  his  hands    Cahwaw'b 

*    .  Claim. 

trader  the  resuscitation  agreement.    It  was  also  stated  that  at  the       

time  of  the  stoppage  there  was  a  thoroughly  efficient  staff  of  clerks 
and  managers  at  the  head  and  branch  offices,  all  of  whom  were  at 
Mr.  Cannan9  8  disposal,  and  of  whose  services  he  might  have  had 
such  use  as  he  required.  Further  than  this,  all  expenses  of  liqui- 
dation bad  been  borne  out  of  the  funds  of  the  bank  without  any 
personal  responsibility  or  outlay  on  the  part  of  Cannan,  and  in  the 
ease  of  the  clerks  who  were  dismissed  with  three  months9  salary, 
and  then  in  some  instances  re-employed,  the  bank  had  had  to  pay 
for  their  services  twice  over.  With  respect  to  the  alleged  profit 
resulting  to  the  bank  from  Mr.  Cannan  s  financial  operations,  it 
was  insisted  that  his  calculations  were  fallacious,  being  based  on 
the  lowest  price  to  which  the  securities  and  property  had  sunk 
during  the  commercial  panic  of  18G6,  when  it  was  impossible  to 
realize  them  at  all,  while  he  could  not  be  entitled  to  increase  his 
claim  for  remuneration  on  the  ground  of  the  subsequent  rise  in  the 
Talue  of  securities.  '  As  to  the  investments  for  which  Mr.  Cannan 
claimed  credit ;  if  the  money  had  been  divided  amongst  the  creditors 
earlier,  the  5  per  cent,  interest  which  the  debts  carried  would  have 
been  saved,  and  it  was  certain  that  Mr.  Cannan  3  investments  would 
not  exceed  or  equal  that  amount.  At  the  same  time,  while  the  risk 
of  these  investments  fell  upon  the  bank,  Mr.  Cannan  derived  colla- 
teral advantages  from  them  (not  in  the  way  of  direct  pecuniary 
profit,  but  in  the  position  of  power  and  importance  as  to  other  banks 
afforded  to  him  from  having  large  sums  of  money  ready  to  lend.) 

Mr.  Cannan  had  replied  to  these  statements,  and  the  affidavits, 
to  which  it  is  not  necessary  more  particularly  to  refer,  were  very 
numerous  on  both  sides  (1). 

(1)  In  May,  1868,  the  following  Order  regulating  the  remuneration  of  official 
liquidators  was  adopted  by  the  Master  of  the  Rolls  and  Vice-Chancel lors  after 
baring  been  sanctioned  by  the  Lord  Chancellor: — 

"Every  application  by  an  official  liquidator  for  remuneration  must  be  sup- 
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V.-C.  6.         Sir  BoundeU  Palmer,  Q.C.,  and  Mr.  Westlake,  for  the  committee 

1868       of  shareholders. 


AobaInd        Mr.  AmpKlett,  Q.C.,  for  the  directors  of  the  old  bank. 

MA8TBBMAH'S 

Bahk.          j|r>  j)Twe   on    and  jfr#  Fooks   in  support  of  Mr.  Cannans 
Claim,      claim.  __ 

ported  by  an  affidavit  shewing  the  number  of  hours  devoted  by  him  and  his 

clerks  respectively  to  the  business  of  the  liquidation.  In  fixing  the  amount  of 
the  remuneration,  the  Judge  will,  subject  as  hereinafter  mentioned,  be  guided  by 
the  following  scale  :— 

Liquidators. 


8 
o 


2000 
5000 


£ 


o 


'Class  1.  Where  the  assets  divisible  among  theun-  £ 

secured  creditors  shall  not  amount  to  500 

2.  Where  they  shall  amount  to  £500,  and 
not  to    ..         ••         ••         ••         •• 

3.  Where  they  shall  amount  to  £2000,  and 
not  to    ••         ..         ••         ••         •• 

4.  Where  they  shall  amount  to  £5000,  and 
not  to 10,000 

5.  Where  they  shall  amount  to  £10,000,  and 
not  to    ••         ..         ••         ••         ..      50,000 

6.  Where  they  shall  amount  to  £50,000,  and 
not  to 100,000 


ii 


» 


n 


■ 


s 

o 


>! 


§*«     „     7.  Where  they  shall  amount  to  £100,000, 


and  not  to        ..         ..         ••  ..    500,000 

„     8.  Where  they  shall  amount  to  over        ..    500,000 


Per  day  of 
eight 

£ 

1 

2 

3 

4 

6 

8 

10 
12 


Clerks. 


1st  Class. 
«.    d. 

Group  A 2    0 

B 3    0 

C 3    6 


» 


2nd  Class. 
t.    d. 

1  6 

2  6 
2    G 


3rd  Class. 
s. 

1  per  hour. 

1 

1 


n 


99 


lt  If  in  the  special  circumstances  of  any  liquidation  it  shall  at  any  time,  or 
from  time  to  time,  appear  to  the  Judge  that  it  is  proper  to  place  it  on  a  higher 
or  lower  class,  he  will  so  place  it  accordingly. 

"  If  it  shall  appear  to  the  Judge  that  in  the  special  circumstances  of  any  liqui- 
dation it  is  proper  to  add  to  or  deduct  from  the  amount  of  remuneration  provided 
by  the  scale,  he  will  make  such  addition  or  deduction  accordingly.  If  during  the 
progress  of  a  liquidation  it  shall  appear  to  the  Judge  expedient  so  to  do,  he  will 
sanction  payments  to  the  liquidator  on  account  of  his  remuneration. 

"  For  this  purpose  the  Judge  will  estimate  the  amount  of  such  remuneration  as 
well  as  circumstances  will  admit,  and  will  pay  to  the  liquidator  either  the 
whole  of  such  estimated  remuneration,  or  such  part  thereof  as  to  the  Judge  shall 
seem  reasonable." 
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The  effect  of  the  arguments  sufficiently  appears  from  the  judg-     v.-C.  G. 
went,  and  from  the  summary  of  the  affidavits  given  in  the  state-        1868 

— ■  Aoba  ahd 

MAUTBBMANfl 

Bank. 

Dec.  14.    Sib  G.  M.  Giffard,  V.C. : —  Cabvak'b 

Claim, 

I  have  to  determine  in  this  case  the  amount  of  remuneration  to      

which  Mr.  Cannan  is  entitled,  as  haying  been  the  liquidator  of  the 
Agra  &  Master  mans  Batik,  Limited.  Tho  head  office  of  the  bank 
vken  it  stopped  in  June,  1866,  was  in  Nicholas  Lane,  London,  it 
had  branches  and  agencies  at  five  different  places  in  the  East 
Indies;  at  Hong  Kong  and  Shanghai  in  China;  and  at  Sydney 
and  Melbourne  in  Australia ;  as  well  as  at  Edinburgh,  I  believe, 
and  Paris.  Its  debts  and  credits  were  to  be  reckoned  by  millions, 
its  creditors  by  thousands.  The  amount  of  assets  collected  by  the 
liquidator  was  about  £3,700,000,  a  dividend  of  5*.  in  the  pound 
was  paid  by  the  liquidator  in  September,  1866,  this  amounted  to 
£1,800,000,  and  he  would  have  paid  another  dividend  of  6s.  8d,  in 
the  pound  in  January,  1867,  but  for  the  order  made  by  the  Court 
approving  of  an  arrangement  for  the  resuscitation  of  the  bank. 

The  winding-up  was  a  voluntary  winding-up  under  the  super- 
vision of  the  Court.  It  was  conducted  principally  by  Mr.  Carman, 
bat  he  had  the  assistance  of  his  partners,  and  of  a  confidential 
clerk  of  his  and  theirs  named  Gardiner;  the  clerks  of  his  firm 
were  also  engaged  in  the  matter,  and  there  were  retained  and 
engaged  in  this  country  several  of  the  bank  clerks,  and  abroad, 
with  the  approval  of  the  Court,  several  of  the  bank  clerks  and 
agents.  Mr.  Barnes  was  also  employed  to  act  for  Mr.  Cannan 
abroad.  The  salaries  of  the  bank  clerks  in  this  country,  and  of 
the  bank  clerks  and  agents  abroad,  including  Mr.  Barnes,  were 
paid  out  of  the  assets  of  the  company.  The  clerks  in  this  country 
were  dismissed  soon  after  the  stoppage  on  the  usual  three  months' 
notice  and  payment.  This  course  was  adopted  in  the  cases  of 
those  who  were  re-employed  as  well  as  in  the  cases  of  those  whose 
sendees  were  entirely  dispensed  with. 

The  liquidation  was  conducted  with  care,  attention,  judgment, 
and  diligence.  .  The  liquidator  lent  money  on  the  security  of  ton- 
sols,  and  invested  largely  in  consols.    They  rose  in  value;  theie 
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V.-G.  G.     was  a  considerable  profit,  of  which  the  bank  had  the  benefit,  owing 

jsrs       principally,  first,  to  the  rise  in  the  value  of  consols;  secondly,  to 

^^       the  rise  in  the  price  of  cotton,  the  liquidator  having  realized  favour- 

Aora  aki>    ably ;  and,  thirdly,  to  the  rise  in  the  value  of  Egyptian  bonds ;  the 

Bank.       cotton  and  bonds  being  held  by  the  liquidator  for  some  months. 
Cannan's         An  arrangement  might  have  been  come  to  as  to  the  liquidator's 

remuneration  when  he  was  appointed ;  this  was  not  done,  nor  do 

I  find  before  or  during  the  liquidation  any  trace  of  any  mention 
by  or  to  the  liquidator  of  any  arrangement  or  agreement  as  to  the 
basis  or  principle  on  which  he  should  be  remunerated.  The  93rd 
section  of  the  Companies  Act,  1862,  speaks  of  the  Court  giving 
a  remuneration  by  way  of  percentage  or  otherwise.  Mr.  Cannan 
claims  £25,000,  and  says  that  that  sum  does  not  amount  to  more 
than  12a.  6d.  per  cent,  on  the  moneys  realized  and  received  during 
his  liquidation. 

There  has  been  no  decision  in  any  contested  case  which  throws 
any  light  upon  the  subject ;  but  it  has  been  much  considered,  and 
in  May,  1868,  after  the  date  of  the  transactions  with  which  I  have 
to  deal,  an  order  was  approved  by  the  Lord  Chancellor,  and  adopted 
by  the  Master  of  the  Rolls  and  the  Vice-Chancellors,  laying  down 
the  principles  on  which,  and  the  mode  in  which,  a  liquidator's  remu- 
neration ought  to  be  adjusted,  taking  as  its  basis,  according  to 
a  given  scale,  first,  the  amount  of  assets  divisible  among  the 
unsecured  creditors ;  and,  secondly,  the  number  of  hours  devoted 
to  the  business  by  the  liquidator  and  by  his  clerks  respectively, 
dividing  the  clerks  employed  into  classes,  and  then,  in  the  special 
circumstances  of  any  liquidation,  leaving  it  to  the  Judge,  if  he 
thinks  proper,  to  add  to  or  deduct  from  the  amount  of  remunera- 
tion provided  by  the  scale. 

In  this  state  of  things,  and  before  going  further,  I  may  observe 
that  three  ingredients  were  referred  to  as  being  (amongst  others) 
proper  to  be  taken  into  consideration  in  settling  the  liquidator's 
remuneration,  no  one  of  which  ought,  in  my  opinion,  to  be  adopted. 
These  are,  first,  percentage ;  secondly,  profits  made  by  investing 
and  realizing  the  assets ;  thirdly,  the  time  of  the  clerks  and  others 
who  had  been  in  the  service  of  the  bank,  and  who  were  re-employed, 
or  whose  services  were  retained,  and  all  of  whom  were  paid  out  of 
the  assets  of  the  bank. 
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First:  Payment  by  percentage  is  not  and  never  was  imperative     V.-0.  o. 
on  the  Court     The  liquidator  never  had  a  right  to  expect  that        18C8 
he  would  be  paid  by  percentage,  and  it  is  a  mode  of  remuneration       jn  re 
which,  having  regard  to  the  circumstances  under  which  this  bank  mastebmax'ii 
stopped,  and  the  nature  and  enormous  amount  of  the  assets  and       Bank- 
dividends,  is  not  admissible.  Claw!  * 

Secondly :  if  the  remuneration  is  to  be  increased  simply  because  "~~ 
there  have  been  profits,  there  ought  to  have  been  a  diminution  if 
there  had  been  losses.  It  so  happened  that  prices  and  the  markets 
rose.  Adverse  prices  and  markets,  if  such  had  been  the  result, 
would  have  caused  much  greater  anxiety  and  labour  to  the  liqui- 
dator than  favourable  ones.  Neither  rise  nor  depression  need  or 
could  be  in  any  way  legitimately  caused  by  him,  and  if  the  timo 
and  labour  expended  ought  to  be  the  main  ingredients  to  be  taken 
into  consideration,  as  I  think  they  ought,  it  follows  that  the  profits 
ought  not. 

Thftdly :  As  to  the  time  of  the  bank  clerks  and  others ;  this 
question  ought  not  to  be  and  cannot  be  in  any  way  affected  by  the 
dismissal,  and  payment  for  dismissal,  and  re-employment  at  salaries 
to  be  paid  out  of  the  assets  of  the  bank.  It  was  felt  to  be  impos- 
sible to  claim  anything  for  the  bank  clerks  and  others  employed 
abroad,  yet  there  is  just  as  much  reason  for  making  a  claim  for 
their  time  as  for  making  a  claim  for  the  time  of  those  who  were  in 
England.  Both  the  order  referred  to  and  the  reason  of  the  thing 
apply  plainly  to  the  time  of  the  liquidator  and  his  clerks,  or  the 
clerks  of  his  firm,  of  whose  services  his  other  business  is  for  the 
time  deprived,  and  not  to  those  who  were  paid,  not  by  him  but  out 
of  the  assets  of  the  bank,  and  who  were  exclusively  the  bank's 
clerks  and  servants. 

This  disposes  of  the  claim  based  on  percentage,  the  claim  as 
depending  on  profits,  and  the  claim  for  the  bank  clerks'  time.  I 
may  dispose  in  the  same  way  of  what  is  alleged  by  the  committee 
of  shareholders  in  their  affidavit  of  the  14th  of  June,  1867.  They 
there  say  that  the  liquidation  may  be  divided  into  three  periods— 

(1.)  From  the  stoppage  of  the  bank  on  the  7th  of  June,  1866,  to 

the  18th  of  October,  1866,  the  date  of  the  meeting  of  shareholders 

when  the  resuscitation  arrangements  were  unanimously  approved  of. 

(2.)  From  the  18th  of  October,  1866,  to  the  11th  of  January, 
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V.-c.  G.     1867,  when  possession  of  the  assets  was  handed  over  by  the  liqui- 
186S        dator  to  tlie  Agra  Bank,  Limited,  under  the  resuscitation  agree- 

Jfow       ment- 
Ma™^£a°  a      (3')  Su^sequently  to  the  11th  of  January,  1867. 

Bank.  And  they  suggest  that  the  rate  of  remuneration  should  be  less 

CClaim!8     during  the  second  period  than  the  first,  and  during  the  third 
—        period  than  the  second.    No  valid  reasons  for  any  such  difference 
have  been  brought  forward.    Mr.  Cannans  time  and  labour  and 
that  of  his  clerks  was  just  as  valuable  at  the  one  time  as  at  the 
others,  and  I  am  unable  to  arrive  at  any  fair  criteria  which  I  can 
justly  apply  to  the  estimation  of  Mr.  Cannaris  remuneration,  ex- 
cepting those  mentioned  in  the  Order  of  May,  1868.    These  his 
counsel  did  not  at  the  Bar  adopt,  but  it  is  worthy  of  observation 
that  they  were  unable  to  suggest,  and  did  not  suggest,  any  theory 
or  scheme  of  their  own  or  his,  and  in  substance  threw  on  the  Court 
the  whole  onus  of  arriving  at  a  conclusion  on  such  grounds  as  it 
might  think  just  and  reasonable.    In  saying  this  I  do  not  omit  to 
recollect  that  the  £25,000,  the  amount  of  the  claim,  appears  to  be 
calculated,  at  all  events  in  some  measure,  on  the  amount  of  moneys 
realized  during  the  liquidation ;  nor,  in  adopting  and  applying  the 
criteria  mentioned  in  the  Order  of  May,  1868,  do  I  forget  the  date 
of  the  Order  as  compared  with  the  dates  of  the  transactions  with 
which  I  have  to  deal,  or  the  provision  "  that  if  it  shall  appear  to 
the  Judge  that  in  the  special  circumstances  of  any  liquidation  it  is 
proper  to  add  to  or  deduct  from  the  amount  of  remuneration  pro- 
vided by  the  scale,  he  will  make  such  addition  or  reduction  accord- 
ingly," and  therefore  it  is  that  I  take  the  number  of  hours  em- 
ployed from  the  evidence  before  me,  and,  though  asked  to  do  so, 
decline  to  direct  any  further  inquiry  on  the  subject,  though  I  pro- 
bably should  have  done  so  if  the  Order  of  May,  1868,  had  been  of 
an  earlier  date. 

From  the  evidence  it  appears  that  between  the  8th  of  June,  1866, 
and  the  31st  of  January,  1867,  the  services  of  the  liquidator,  his 
partners  and  clerks,  were  as  follows  :— 

•        (1.)  Mr.  Cannan  and  his  partners    .    .    .    3,377  hours. 
(2.)  Mr.  Gardiner,  his  confidential  clerk  .    1,763     „ 
(3.)  General  clerks 11,254     „ 
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And  from  the  31st  of  January,  1867,  to  the  30th  of  May,  1868.:—      V.-O.  G. 
Mr.  Carman  was  employed 725  hours.  J52 


And  his  clerks 4835     „  J» « 

AORA  AND 

Mr.  Carman  states  that  there  is  due  to  his  solicitors  for  costs     AbS£*n  s 
about  £8000 ;  these  costs  will,  of  course,  be  properly  investigated    Caknak's 
and  provided   for  by  the  bank.    I  do  not  understand  that  they        _ * 
enter  into  the  amount  of  the  claim. 

The  amount  of  remuneration  has  been  taken  into  consideration 
by  the  directors  of  the  bank,  and  by  them  submitted  to  the  share- 
holders. The  directors  suggested  that  £7000  was  a  proper  sum 
to  offer  by  way  of  remuneration,  the  shareholders  declined  to  offer 
more  than  £5000.  It  appears  from  the  evidence  that  the  salary 
of  the  directors  was  £5700  a  year ;  the  salary  of  the  London 
manager  and  secretary  £5600.  If  I  take  the  time  of  the  liquidator 
and  his  partners  and  clerks  as  follows,  viz. : — 

Liquidator  and  partners,  the  highest  scale  in  the  order : 

£      8.      d.     £       8.     (L 

3377  hours  at  30s.  =  .    .    .    5065  10    0 
725  „  =  .    .    .    1087  10    0 

6153    0    0 

Gardiner : 

1763  hours  at  3a.  (id.  = 308  10    6 

Clerks,  11,254  hours : 

%  =  7502  §  hours  at  25.  6 d.  =    937  16    8 
I  =  3751 1       „       la.  >     =    187  11    4 

Clerks,  4835  hours : 

%  =  3223  \  hours  at  2s.  Gd.  =   402  18    4 
4  =  1611 1       „      1*.   .     =     80  11    8 

483  10    0 

Tho  result  ia £8070    8    G 

I  have  already  stated  that  the  liquidation  was  conducted  with 
care,  judgment,  and  diligence.  Mr.  Cannon's  conduct,  as  might 
have  been  expected,  was  in  every  respect  what  it  ought  to  have 
been:  his  duties  were  onerous,  the  amounts  he  had  to  deal  with 
exceptionally  large,  and  though  I  think  his  claim  much  beyond 
what  I  can  allow,  I  do  not  forget  that  he  was  willing  to  refer  it  to 


1125    8    0 
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V.-C.  G.     an  impartial  person.    Therefore,  regard  being  had  to  all  the  cir- 

18C8       cumstances  I  have  mentioned,  the  date  of  the  Order  of  May,  18  GS, 

]^8       *s  compared  with  those  of  the  transactions  referred  to,  and  the 

Aoba  and^   liberty  given  by  the  Order  to  add  to  the  amount  of  remuneration 

Bakk.       provided  by  the  scale,  I  consider  myself  justified  in  arriving  at 

CClauu  8     ^e  sum  °^  ^8070,  as  I  have  done,  and  in  making  the  total  amount 

— -       up  to  £9000,  to  which  will  be  added  Mr.  CannatCs  costs  and 

expenses  of  making  out  his  claim.     This,  under  the  circumstances, 

together  with  the  costs  and  expenses,  is  a  fair,  and,  I  may  add,  a 

liberal  sum  to  allow,  and  more,  probably,  than  will  be  allowed  in 

cases  happening  subsequently  to  the  Order  I  have  referred  to. 

Solicitors :    Messrs.  Ashurst,  Morris,  &•  Co. ;   Messrs.    Uptons, 
Johnson,  &  Upton. 


v.-o.  a.  SCOTT  v.  RAYMENT. 

^^  Contract  for  Partnership— Specific  Performance — Demurrer  allowed — Cairns* 

Nov.  5.  Act — Damages. 

As  a  general  rule,  the  Court  will  not  decree  specific  performance  of  a 
contract  for  partnership. 

Where  the  Plaintiffs  Appropriate  remedy  is  an  action  at  law,  where  there 
are  no  legal  difficulties  in  his  way  which  the  Court  can  remove,  and  where 
there  has  been  no  part  performance,  the  Court  will  not  decree  specific  per- 
formance of  a  contract  for  partnership. 

In  a  case  in  which,  hefore  Lord  Cairns'  Act%  the  Court  would  not  have 
interfered,  it  will  not,  since  that  Act,  assess  damages. 

Demurrer 

The  bill  was  filed  by  Gabriel  Scott,  stating  as  follows :-~ 
The  Plaintiff,  a  manufacturer  of  chemical  manures  at  Redbfidge, 
in  Hampshire,  being  desirous  of  finding  a  partner  in  business,  in 
February,  1868,  received  a  Jetter  from  Thomas  Horsey,  of  the 
firm  of  Fuller  &  Horsey,  auctioneers  and  estate  agents,  l^ecotn- 
mending  the  Defendant,  Edward  Drury  BaymetU,  to  hiin  as  a 
partner.  A  correspondence  took  place,  and  the  Defendant  visited 
and  inspected  the  Plaintiff's  manufactory. 

On  the  9th  of  March,  1868,  the  Plaintiff  handed  to  Thomas 
Horsey,  on  behalf  of  the  Defendant,  a  paper  entitled  "  Q.  Scotfs 
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Propositions,"  embodying  the  terms  on  which  he  was  disposed  to     V.-C.  G. 
accept  the  Defendant  as  a  partner ;  and  on  the  14th,  the  Defen-       iscs 
dant  wrote  to  the  Plaintiff,  stating  that  Horsey  had  handed  to  him       gj]^ 
the  proposals,  and  making  some  objections  thereto  in  points  of    R    "- 
detail.  

Further  correspondence  followed,  and  ultimately,  on  the  23rd  of 
March,  1868,  the  Plaintiff  and  Defendant  met  and  discussed  the 
proposals.  The  Defendant  required  some  alterations  to  be  made,  to 
which  the  Plaintiff  assented,  and  the  paper  of  proposals  was  altered 
in  accordance  with  the  agreement,  and  as  so  altered  was  signed  by 
the  Plaintiff  and  handed  to  the  Defendant,  and  a  duplicate  copy 
at  the  same  time  signed  by  the  Defendant  and  handed  to  the 
Plaintiff. 

This  document  was  headed  "  Propositions  for  partnership  between 
Mr.  G.  Scott  and  Mr.  E.  D.  Rayment,  discussed  March  23rd,  1868;' 
It  proceeded  as  follows : — "  The  partnership  to  commence  1st  of 
August,  1868,  and  to  be  carried  on  under  the  style  or  firm  of  Q. 
Scott  &  Co.,  Mr.  Rayment  paying  down  at  once  a  deposit  of  £2000 
against  the  amount  to  be  shewn  by  G.  Scott  on  1st  August,  1868, 
on  which  day  Mr.  Rayment  to  pay  into  the  partnership  the  balance 
(after  deducting  the  £2000  advanced),  equal  to  the  sum  then 
shewn  by  G.  Scott  in  buildings,  plant,  implements,  and  stock-in- 
trade  ;  G.  Scott  agreeing  to  take  to  his  own  book  debts  and  pay  off 
all  his  liabilities  up  to  the  day  of  the  partnership,  August  1st, 
1868.  Mr.  Rayment  to  pay  G.  Scott  the  sum  of  £500  as  goodwill 
for  a  moiety  of  the  profits  of  business  during  a  partnership  of  ten 
or  twelve  years,  to  be  paid  as  follows  "  (specifying  instalments  of 
£100  a  year) ;  "  G.  Scott  to  be  allowed  out  of  the  business  as  a 
charge  against  trading  account  by  the  partnership  the  sum  of 
£300  per  annum  for  his  extra  services  and  management,  after 
which  each  partner  to  be  credited  with  5  per  cent,  interest  for  his 
capital,  and  the  profits  to  be  then  divided  in  equal  proportions. 
Mr.  Rayment  covenanting  to  put  into  the  business  further  sums  up 
to  £5000  (beyond  the  amount  invested  August  1st,  1868,  equal  to 
G.  Scot f  s  capital),  to  be  advanced  at  the  rate  of  not  less  than 
£2000  per  annum ;"  on  which  extra  capital  he  was  to  receive  £6 
per  cent  interest  before  division  of  profits,  with  other  minor  pro- 
visions. 
Vol.  V1L  I  2 


V. 

Ratmekt. 
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V.-O.  G.  On  the  2nd  of  June,  1868,  the  Defendant  wrote  to  the  Plaintiff 
1868  to  say  he  had  sustained  some  heavy  losses,  and  at  a  meeting  with 
g^r  the  Plaintiff  on  the  4th  of  June,  he  refused  to  perform  the  contract. 
The  bill  prayed  that  the  Defendant  might  be  decreed  speci- 
fically to  perform  the  contract ;  for  a  declaration  that  the  Plaintiff 
was  entitled  to  damages;  for  an  inquiry  as  to  the  amount;  and 
that  the  Defendant  might  be  decreed  to  pay  the  amount  found  due. 
The  Defendant  demurred* 

Mr.  Kay,  Q.C.,  and  Mr.  Martineau,  for  the  demurrer : — 

We  rely  on  the  general  rule,  that  Courts  of  Equity  will  not 
decree  specific  performance  of  an  agreement  for  a  partnership : 
Lindley  on  Partnership  (1),  upon  the  authorities  there  cited,  and 
for  the  reasons  there  given. 

Moreover,  the  period  for  which  the  partnership  is  to  last  is  left 
uncertain,  "  ten  or  twelve  years,"  and  the  contract  is,  in  this  par- 
ticular, too  vague  to  be  enforced :  Sichd  v.  Mosenihal  (2). 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  A.  R  Miller,  for  the  bill  :— 

In  England  v.  Curling  (3)  the  Court  enforced  an  agreement  for 
a  partnership. 

The  alternative  of  "  ten  or  twelve  years  "  means  ten  or  twelve 
years  at  the  option  of  the  Defendant.  That  which  can  be  ascer- 
tained is  always  considered  as  certain ;  and  the  term  being  certain, 
the  general  rule  is,  that  the  Court  will  execute  a  contract  for  part- 
nership :  Fry  on  Specific  Performance  (4). 

The  authorities  are :  Anonymous  (5) ;  Hibbert  v.  Eibberi  (6)  ; 
Hercy  v.  Birch  (7) ;  Haddock's  Chancery  Practice  (8). 

In  Stocker  v.  Wedderlurn  (9)  the  demurrer  was  allowed ;  but 
the  report  shews  that  not  even  certainty  in  the  term  is  an  absolute 
essential  to  the  exercise  of  the  jurisdiction. 

All  that  was  decided  in  Sichd  v.  Mosenihal  was,  that  if  England 
v.  Curling  had  been  different,  the  Court  would  not  have  decided 
the  case  as  it  did. 

(1)  2nd  Ed.  p.  947.  (5)  2  Ves.  Sen.  630. 

(2)  30  Beav.  371.  (6)  Coll.  on  Partnership,  p.  133. 

(3)  8  Ibid.  129.  (7)  9  Ves.  357. 
•    (4)  Page  407.  (8)  3rd.  Ed.  vol.  ii.  p.  626,  note  ©. 

(9)  3  K.  &  J.  393. 
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Supposing  the  Court  to  have  jurisdiction,  there  is  now  power  v.-C.  G. 
under  Lord  Cairns9  Act  to  assess  damages  without  sending  the        ises 

parties  to  law.  ^^ 


Sib  G.  M.  Giffard,  V.C. : — 

I  think  this  demurrer  must  be  allowed. 

In  the  first  place,  I  do  not  hesitate  to  say,  that  as  a  general  rule 
the  Court  will  not  decree  specific  performance  of  an  agreement  to 
perform  and  carry  on  a  partnership.  There  may  be  exceptions, 
bat  very  limited  exceptions,  to  that  rule,  such,  for  instance,  as  the 
Court  going  the  length  of  decreeing  the  execution  of  a  deed. 

Three  cases  have  been  cited.  I  think  the  one  quoted  from 
Vttey(l),  the  anonymous  one,  we  may  pass  over,  for  I  cannot  take 
that  to  be  an  authority  for  saying  that  this  Court  will  decree  the 
carrying  into  effect  of  a  partnership ;  and  we  will  go  to  England 
?.  Curling  (2),  and  Eibbert  v.  Hibbert  (3).  In  both  those  cases 
there  had  been  part  performance,  and  I  do  not  at  all  hesitate  to 
aay,  that  in  both  it  was  essential  to  the  ends  of  justice  that  the 
status  of  the  parties  should  be  ascertained,  determined,  and  fixed ; 
and  especially  in  England  v.  Curling  is  that  manifest,  when  one 
finds  that  there  was  a  direction  to  ascertain,  in  substance,  what 
the  agreement  between  the  parties  was. 

What  we  have  here  is  an  agreement  which,  I  admit,  upon  the 
allegations  in  this  bill  must  be  taken  as  a  binding  agreement.  I 
do  not  think  it  necessary  for  me  to  say  whether  the  agreement  is 
uncertain  or  not,  or  whether  Mr.  James  is  or  is  not  a  correct  inter- 
pretation of  the  stipulation  as  to  ten  or  twelve  years.  But  this  is 
clear,  that  it  is  an  agreement  to  form  a  partnership,  and  if  so,  it  is 
an  agreement  on  which  the  Plaintiff  may  maintain  an  action  at 
law  for  damages,  and  that  is  an  appropriate  remedy.  Nothing 
has  happened  to  throw  any  legal  difficulties  in  the  Plaintiff's  way 
which  this  Court  could  remove,  such,  for  instance,  as  occurs  in 
those  cases  where  there  has  been  an  agreement  for  a  lease  and 
possession ;  and  where  if  a  lease  is  executed  it  requires  to  be  ante- 
dated, in  order  to  do  justice  between  the  parties. 

This  is  a  case  in  which,  before  Lord  Cairns9  Act,  this  Court 

(1)  2  Yes,  Sen.  630.  (2)  8  Beav.  129. 

(3)  Coll.  on  Partnership,  p.  133. 

12  2 
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Ratmbnt. 
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V.-O.  O.  would  not  have  interfered.  If  this  Court  would  not  have  inter- 
1868  fered  antecedently  to  Lord  Cairns9  Act,  it  will  not  interfere  now, 
gj^  on  the  mere  possibility  that  the  Plaintiff  may  be  entitled  to  some 
damages,  which  by  bringing  the  action  he  may  be  able  to  recover 
in  a  Court  of  Law. 

Therefore,  on  these  grounds  the  demurrer  must  be  allowed,  and 
the  bill  must  be  dismissed ;  but  as  the  Plaintiff  desires  it,  though 
I  believe  it  is  not  necessary,  the  order  will  be  without  prejudice  to 
his  legal  right.     The  costs  will  follow  the  result 

Solicitor  for  the  Plaintiff:  Mr.  John  Henry  Jones. 
Solicitors  for  the  Defendant :  Messrs.  Cunliffe  &  Beaumont. 


v.-c.  o.  FLANAGAN  v.  GREAT  WESTERN  RAILWAY 

1868  COMPANY. 


Kov.  11.12,14.  Specific  Performance— Lea$e—  Contract  by  Director, 

In  1840  a  railway  company  entered  into  an  agreement  under  seal  to  grant 
A*  a  lease  for  ninety-nine  years  of  the  hotel  to  be  erected  at  X  station,  with 
power  for  the  company  to  determine  the  lease  if  any  complaint  as  to  the 
mode  of  carrying  on  the  business  should  not  be  remedied  within  three  months 
after  notice  of  such  complaint.  It  was  also  agreed  that  the  lessees  "  should 
have  the  occupation  of  the  refreshment  rooms  at  X.  station,  subject  to  the 
same  restrictions  and  provisions  as  relate  to  the  carrying  on  the  business  of 
the  hotel,  both  as  regards  the  quality  and  prices  of  provisions,  and  manage- 
ment thereof."  The  lease  granted  in  pursuance  of  this  agreement  was  con* 
fined  to  the  hotel,  and  contained  no  mention  of  the  refreshment  rooms. 

The  refreshment  rooms  on  the  up  line  adjoining  the  hotel  bad  been  always 
occupied  with  it.  In  1849  B.t  a  director  of  the  company  (head  of  a  firm  at  X., 
who  were  assignees  of  the  lease  of  the  hotel),  erected  at  a  cost  of  £200  refresh- 
ment rooms  on  the  down  line  pursuant  to  an  alleged  agreement  with  the 
company  that  his  firm  should  have  a  lease  of  such  refreshment  rooms  for  a 
term  co-extensive  with  the  lease  of  the  hotel.  The  only  evidence  of  such 
agreement  was  this  minute  in  the  books  of  the  company :  "  A  ground  rent  of 
£6  per  annum  was  ordered  to  be  fixed  for  the  new  refreshment  rooms  built 
by  the  lessees  at  the  down  station  in  X" 

In  1867  the  company  gave  notice  to  C.t  the  assignee  from  B.  of  the  lease 
and  occupier  of  both  refreshment  rooms,  that  their  arrangements  with  re- 
ference to  a  new  station  (recently  erected)  at  X.  would  involve  the  determi- 
nation of  his  tenancy  of  the  existing  refreshment  rooms  :— 

Held,  1.  As  to  the  refreshment  rooms  on  the  down  line,  that  no  agreement 
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of  which  the  specific  performance  could  be  granted  was  proved,  and  that  in  V.-C.  Q. 

any  case  the  Court  could  not  enforce  specific  performance  of  an  agreement  186g 

by  a  director  with  the  company  for  the  benefit  of  himself  or  his  firm.    2.  As  ww 

to  the  upper  refreshment  rooms,  that  the  occupation  was  not  determinable  at  Flakagax 

the  mere  will  of  the  company,  and  that  C.  was  entitled  to  have  the  agreement  Great 

of  1840  carried  into  effect  by  having  a  deed  executed  to  him  as  the  assign  Wsstsbjt 

of  A.,  with  all  proper  provisions,  granting  the  right  of  occupation  of  the  upper  Bail  way  Co. 

refreshment  rooms  to  him  his  assigns  and  nominees,  beiug  tenants  of  the  ~"~~" 
hotel,  subject  to  the  provisions  and  restrictions  contained  in  the  agreement 

1  HIS  was  a  bill  by  the  assignee  of  the  lease  of  the  Great  Western 
Hotel  at  Beading,  for  the  purpose  of  establishing  his  claim  to  a 
lease  of  the  refreshment  rooms  at  that  station  for  a  term  co- 
extensive with  that  for  which  the  lease  of  the  hotel  was  granted. 
The  Reading  Station  is  divided  into  two  parts,  viz,  the  lower 
station,  at  which  trains  on  the  down  line  stop,  and  the  upper 
station  for  trains  on  the  up  line.  There  are  refreshment  rooms 
at  both  the  upper  and  lower  stations,  and  the  Plaintiff  had  been 
in  the  occupation  of  them,  together  with  the  hotel,  since  an 
assignment  of  the  lease  of  the  hotel  made  to  him  in  I860. 

By  an  agreement  under  the  common  seal  of  the  company,  dated 
the  16th  of  March,  1840,  and  made  between  the  Great  Western 
BaUway  Company  and  Messrs.  Grissdl  &  Peto,  builders,  it  was 
agreed  that  certain  land  adjoining  the  Beading  Station  and  the 
buildings  to  be  erected  thereon  should  be  let  by  the  company  to 
GrisseU  &  Peto,  their  executors,  administrators,  and  assigns,  for  the 
term  of  ninety-nine  years  from  the  25th  of  March,  1840,  at  the 
yearly  rent  of  £20,  and  that  Grissell  &  Peto,  their  executors  or 
administrators,  should,  under  the  inspection  and  to  the  satisfaction 
of  the  company's  surveyor,  erect  upon  the  demised  land  a  messuage 
adapted  to  the  business  of  an  hotel  and  tavern,  and  finish  the 
same  by  the  25th  of  March,  1841.  As  soon  as  the  hotel  should 
have  been  erected  and  completed  to  the  certified  satisfaction  of  the 
company's  surveyor,  the  company  would,  on  the  request  and  at  the 
expense  of  GrisseU  dk  Peto,  their  executors  or  administrators,  exe- 
cute and  grant  to  them,  or  to  their  nominee  or  nominees,  a  lease 
cf  the  ground  thereby  agreed  to  be  demised,  and  of  the  hotel  and 
ether  buildings  to  be  erected  thereon,  for  the  term  of  ninety-nine 
years.  Every  lease  to  be  granted  pursuant  to  this  agreement  was 
to  contain  covenants  on  the  part  of  the  lessees  for  payment  of 
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V.-O.G      rent  and  taxes,  to  repair  and  insure,  and  not  to  carry  on  any 

1868        trade  or  business  on  the  demised  premises  other  than  that  of  an 

Flanagan    hotel  or  tavern  keeper  and  any  business  incidental  thereto,  with  a 

**         proviso  for  re-entry  on  the  breach  or  non-performance  of  the 

Wbsthbk     covenants.    In  addition  to  such  proviso  for  re-entry,  it  was  pro- 

*  vided  that  the  lease  should  contain  a  proviso  that  "  if  at  any  time 

during  the  said  term  the  business  of  an  hotel  and  tavern  keeper 
shall  not  be  carried  on  upon  the  said  premises,  or  if  the  same 
shall  not  be  carried  on,  managed,  or  conducted  to  the  satisfaction 
in  all  respects  of  the  chairman  and  deputy-chairman  for  the  time 
being  of  the  London  board  of  directors  of  the  company,  then  and 
in  such  case  it  shall  be  lawful  for  the  company  by  notice  in 
writing  under  their  corporate  seal,  or  under  the  hands  of  three  or 
more  of  the  directors,  to  be  delivered  or  left  on  the  said  premises, 
of  such  default  or  mismanagement  which  they,  the  said  chairman 
and  deputy-chairman,  may  consider  to  have  arisen,  and  if  the  same 
be  not  remedied  within  three  months  from  the  date  of  such  notice, 
that  then  the  London  board  of  directors  shall  have  the  power  wholly 
to  determine  and  put  an  end  to  the  said  lease,  and  that  the  said 
lease  and  the  term  thereby  granted  shall  thereupon,  from  and 
after  the  expiration  of  such  notice,  cease,  determine,  and  be  void 
to  all  intents  and  purposes  whatsoever,  save  and  except  as  to  any 
covenant  on  the  part  of  the  lessees  which  may  have  been  pre- 
viously broken." 

In  the  event  of  the  lease  being  so  determined,  the  value  of  the 
building  was  to  be  fixed  by  arbitration,  and  paid  by  the  company 
to  OrisseU  &  Peto,  their  nominees  or  nominee,  executors,  ad- 
ministrators, or  assigns.  Covenants  on  the  part  of  the  company 
for  quiet  enjoyment  on  payment  of  rent  and  performance  of  the 
covenants  by  Orissdl  &  Peto,  or  their  nominees  or  nominee,  and 
their  or  his  executors,  administrators,  and  assigns,  were  to  be  con- 
tained in  the  lease,  and  Qrissell  &  Peto  were  to  pay  all  expenses  of 
the  preparation  and  execution  of  the  lease  and  the  charges  of  the 
surveyor  or  architect.  "  And  it  is  further  agreed  between  the  said 
parties  that  the  said  Thomas  Qrissell  &  8.  M.  Peto  shall  have  the 
occupation  of  the  refreshment  rooms  at  the  Reading  Station  subject 
to  the  same  restrictions  and  provisions  as  relate  to  the  carrying  on 
the  business  of  the  hotel,  both  as  regards  the  quality  and  prices  of 
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provisions  and  management  thereof;9*  and  finally,  any  difference     V.-O.G. 
as  to  the  construction  of  the  agreement  was  to  be  referred  to  the       1868 
final  decision  of  Philip  Hardwick  (the  surveyor  of  the  com-    Flanagan 

W>  G«AT 

The  hotel  was  built  by  OrisseU  <fe  Peto,  and  on  the  21st  of  Sep-    Viumaa 

.     ,       ,  ft  - «       ,  «!/.<..,.  Aj        Railway  Co. 

temper,  1842,  a  lease  thereof  for  ninety-nine  years  was  granted  to       

them  by  the  company.  This  lease,  together  with  all  the  estate  and 
interest  of  the  original  lessees  of  and  in  the  refreshment  rooms  at 
the  Beading  Station,  was,  before  1849,  assigned  to  Simonds  <fe  Co., 
of  Reading,  for  value,  and  was  now  vested  in  the  Plaintiff  by 
assignment  from  them. 

With  regard  to  the  lower  refreshment  rooms,  it  appeared  that 
Ml  Simonds  (of  the  firm  of  Simonds  dt  Co.)  had,  in  1849,  being 
then  a  director  of  the  company,  erected,  at  a  cost  of  £200,  these 
lower  refreshment  rooms,  pursuant  (as  alleged  on  behalf  of  Plain- 
tiff) to  an  agreement  with  the  company  that  his  firm  should  have 
a  lease  of  such  refreshment  rooms,  when  erected,  at  the  yearly 
rent  of  £6,  for  a  term  co-extensive  with  that  for  which  the  hotel 
and  the  upper  refreshment  rooms  were  then  held. 

The  following  minute,  dated  the  6th  of  December,  1849,  appeared 
in  the  books  of  the  company  in  reference  to  this  transaction  :— 
*  A  ground  rent  of  £6  per  annum  was  ordered  to  be  fixed  for  the 
new  refreshment  rooms  built  by  the  lessees  at  the  down  station  in 
Beading." 

By  indentures  dated  the  19th  of  November,  1860,  the  hotel  and 
other  demised  premises,  and  "  all  and  whatsoever  the  estate  and 
interest  of  them  (Messrs.  Simonds)  of  and  in  the  refreshment 
rooms  at  the  upper  and  lower  stations  of  the  Great  Western  Rail- 
iwy  at  Beading,  under  and  by  virtue  of  the  agreement  of  the  16th 
of  March,  1840,  the  assignment  to  Messrs.  Simonds,  and  of  the 
minute  of  the  6th  of  December,  1849,  or  otherwise  howsoever," 
were  assigned  for  value  to  Plaintiff,  who  had  ever  since  been  in  pos- 
session and  occupation  of  the  hotel  and  the  two  refreshment  rooms. 

The  company  had  recently  erected  a  new  and  enlarged  station 
at  Reading,  including  new  refreshment  rooms ;  and,  by  a  letter 
dated  the  1st  of  November,  1867,  they  gave  Plaintiff  notice  that 
their  arrangements  with  respect  to  the  new  station  would  involve 
the  determination  of  his  tenancy .  of  the  existing  refreshment 
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V.-C.  G.  rooms.    Advertisements  were,  in  January  last,  issued  by  the  company 

1868  for  tenders  for  the  occupation  of  these  new  refreshment  rooms. 

Flanagan  Under  these  circumstances  Plaintiff  had  filed  his  bill,  praying  a 

G  r-  declaration  that,  by  virtue  of  the  articles  of  agreement  of  March, 

Westebx  1840,  and  the  board  minute  of  December,  1849,  and  under  the 

Uailvay  Go 

"  circumstances,  Plaintiff  was  entitled  to  a  lease  of  the  refreshment 

rooms  at  the  Reading  station  of  the  Great  Western  Railway  Com- 
pany for  a  term  co-extensive  with  that  for  which  a  lease  of  the  hotel 
was  granted  by  the  company;  and  that  Defendants  might  be 
decreed  to  execute  a  proper  lease  accordingly. 

The  bill  also  sought  to  restrain  the  Defendants  from  granting 
any  lease  of  the  refreshment  rooms,  or  any  part  thereof,  to  any 
person  other  than  Plaintiff;  and  likewise  from  permitting  any 
person  other  than  Plaintiff  to  occupy  and  use  such  refreshment 
rooms,  or  any  of  them. 

Mr.  Druee,  Q.C.,  and  Mr.  Kekewich,  for  the  Plaintiff: — 

With  respect  to  the  upper  refreshment  rooms,  we  are  clearly 
entitled,  under  the  agreement  of  1840,  to  a  lease  for  a  term  coex- 
tensive with  that  for  which  the  hotel  is  held.    As  to  the  lower  re- 
freshment rooms,  £200  was  expended  by  Simonds  in  building  them 
on  the  faith  of  the  agreement  with  the  company  that  his  firm  should 
have  a  lease  at  £6  per  annum.    That  agreement  is  evidenced  by 
the  minute  in  the  books  of  the  company,  and  the  subject  matter  of 
the  agreement  being  proper  and  necessary  for  the  purposes  for 
which  the  company  was  incorporated,  it  is  enforceable,  though  not 
under  the  seal  of  the  company :  South  of  Ireland  Colliery  Company 
v.  Waddle  (1).     In  any  case,  no  proper  notice  has  been  given  by 
the  company  for  the  purpose  of  determining  the  agreement ;  and 
the  Court  will  not  assist  a  fraud  by  allowing  the  company  to  turn 
the  Plaintiff  out  of  possession  of  the  lower  station  after  £200  has 
been  expended  on  the  faith  of  the  agreement  with  the  company. 
[The  relief  asked  with  respect  to  the  new  refreshment  rooms  was 
not  pressed.] 

Mr.  Kay,  Q.C.,  and  Mr.  Wickens,  for  the  Defendants  : — 

The  original  agreement  contains  no  clause  which  can  have  the 

(1)  Law  Rep.  3  0.  P.  463. 
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effect  relied  upon  by  the  Plaintiff,  or  such  as  to  enable  the  Court     V.-O.  G. 
to  direct  the  execution  of  a  lease  for  a  term  co-extensive  with  that       i868 
for  which  the  hotel  was  demised.  Flanagaw 

mm 

[The  Vice-Chancellor  : — Suppose,  putting  aside   the  word      gbeat 
"term,"  the  company  had  granted  the  right  to  occupy  the  refresh-  ^^^^co. 

ment  rooms,  with  a  stipulation  that  the  company  might  determine        

such  occupation,  if  it  was  not  carried,  on  to  their  satisfaction,  at 
three  months'  notice,  could  the  company  determine  the  occupation 
in  any  other  way  ?] 

The  bill  does  not  allege  any  right  in  the  Plaintiffs  as  licensees, 
but  simply  as  tenants.  We  say  they  had  merely  the  first  option 
or  refusal  of  occupying  the  refreshment  rooms  given  to  them  by 
the  agreement,  and  that  option  can  be  at  any  time  determined  by 
the  company. 

[Upon  the  question  whether  a  license  under  seal  would  be  re- 
rokable:  Wood  v.  Leadbitter  (1),  Frogley  v.  Earl  Lovelace  (2),  and 
Qdle  on  Easements,  were  referred  to.] 

As  to  the  lower  refreshment  rooms,  there  is  no  agreement  binding 
under  the  Statute  of  Frauds  of  which  the  Court  can  direct  specific 
performance.  The  memorandum  on  which  the  Plaintiff  relies 
mentions  no  term,  but  merely  that  a  ground  rent  of  £6  per  annum 
is  to  be  paid.  But  even  if  there  were  an  agreement  under  the 
seal  of  the  company,  precise  and  definite  in  terms,  the  Plaintiff 
can  claim  no  higher  rights  than  those  of  his  assignors,  and 
Simonds  being  a  director  at  the  time  of  the  alleged  agreement 
was  thereby  (either  by  himself,  or  by  the  firm  of  which  he  was  a 
partner)  precluded,  both  by  special  and  general  enactment  and  by 
express  decision,  from  entering  into  any  contract  for  his  own  benefit 
or  that  of  his  firm  in  relation  to  the  affairs  of  the  company :  Aber- 
deen Railway  Company  v.  Blakie  (3)  ;  The  Companies  Clauses  Act 
(8  Vict  c.  16),  ss.  88,  89 ;  5  &  6  Will.  4,  c.  cvii.  s.  132  (Great 
Western  Railway  Ad)  (4).    In  any  case,  it  would  be  a  most  un- 

(1)  13  M.  &  W.  638.  Profit  under  the  company,  or  of  being 

(2)  Job.  333.  concerned  or  interested  in  any  contract 

(3)  1  Macq.  461.  with  the  company,  during  the  time  he 

(4)  This  section  provides  that  no  shall  be  director  of  the  company ;  and 
director  shall  be  M  capable  of  accepting  if  any  director  of  the  company  shall,  at 
soy  other  office  or  place  of  trust  or  any  time  subsequently  to  his  election, 


122  EQUITY  CASES.  [L.  B. 

V.-C.  G.  reasonable   construction   to  hold  the  company  bound  as  to  the 

1868  refreshment  rooms  for  a  period  of  ninety-nine  years,  so  as  to  pre- 

Flanagam  °lude  themselves  from  making  any  alteration  or  determining  the 

«•  tenancy. 

Western 

Railway  Co.      Mr.  Druce,  in  reply : — 

As  to  the  preposterous  nature  of  the  arrangement,  the  Swindon 
refreshment  rooms  were  also  demised  for  a  term  of  ninety-nine 
years,  and  at  a  nominal  rent,  in  consideration  of  the  expenses  in- 
curred in  their  erection.  This  appears  from  Rigby  v.  Cheat  Western 
Railway  Company  (1),  which  was  a  suit  to  restrain  the  company 
from  running  express  trains  without  stopping  at  Swindon  station  for 
refreshment,  pursuant  to  a  covenant  with  the  lessee.  Assuming 
that  Plaintiff  is  in  the  position  of  a  mere  licensee,  the  company, 
under  the  agreement  of  March,  1840,  cannot  determine  the  license 
for  the  refreshment  rooms  without  also  determining  the  occupation 
of  the  hotel,  and  the  mode  prescribed  by  the  agreement  has  not 
been  complied  with.  The  rule  against  dealings  by  directors  with 
the  company  does  not  apply  where  the  contract  is  made  at  arm's 
length,  and  not  procured  by  the  influence  and  vote  of  the  director 
at  the  board.  Sect  132  of  the  Great  Western  Railway  Act  does 
not  render  such  a  contract  void,  but  merely  disqualifies  the  director 
who  has  entered  into  it 

Sir  6.  M.  Giffard,  V.C. : — 

The  bill  undoubtedly  goes  to  the  new  refreshment  rooms  as  well 
as  the  old,  but,  very  properly,  any  relief  as  to  the  new  refreshment 
rooms  was  waived,  and  therefore,  as  to  that,  the  bill  must  undoubt- 
edly be  dismissed. 

As  to  the  lower  refreshment  rooms,  the  case  is,  I  think,  plain. 
First  of  all,  the  main  evidence  brought  forward  is  a  minute  which 
does  not  contain  in  itself  sufficient  terms  for  this  Court  to  act 


accept  or  continue  to  hold  any  other  for  the  company   .   .   .  the  office  of 

office  or  place  of  trust  or  profit  under  such  director  shall  thereupon  become 

the  company,  or  shall  either  directly  or  vacant,  and  he  shall  thenceforth   be 

indirectly  be  concerned  in  any  contract  disqualified  from  voting  or  acting  as  a 

with  the  company,  or  shall  participate  director." 
in  any  manner  in  any  work  to  be  done         (1)  15  L.  J.  (Ch.)  266. 
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upon,  or,  in  fact,  the  complete  terms  of  the  agreement.    In  addi-     V.-O.  G. 
tioD,  we  have  the  affidavit  of  Mr.  Simonds,  in  which  he  states  that        1868 
he  was  a  director  at  the  time  when  it  was  agreed  between  his  firm    Flanagan 
and  the  company  that  if  his  firm  erected  at  their  own  expense  a      GTm 
refreshment  room  at  the  lower  station,  they  should  have  a  lease    Western 

thereof  at  £6  a  year  for  a  term  co-extensive  with  that  for  which       

GrisseS  &  Peto  held  the  hotel  and  upper  refreshment  rooms.  In 
my  opinion,  whatever  the  rights  may  be  with  reference  to  the 
upper  refreshment  rooms,  they  certainly  were  not  the  rights  of 
tenants.  That,  of  course,  would  throw  great  difficulty  in  the  way 
of  specifically  performing  any  agreement,  even  although  this  out- 
lay of  £200  was  made  after  the  agreement  was  entered  into.  But 
it  must  be  remembered  that  this  outlay  was  by  Simonds,  or  by 
Simond$  and  his  firm ;  that  the  Plaintiff  had  nothing  to  do  with 
the  matter  until  long  after  Simonds'  outlay,  and  that  he  is  here 
to  enforce  the  agreement  which  Simonds  entered  into  with  the 
company,  and  is  therefore  in  the  same  situation  as  if  Simonds,  as 
Plaintiff  were  seeking  to  enforce  this  agreement.  I  have  no  hesi- 
tation in  saying  that  Simonds,  having  been  at  the  date  of  the 
agreement  a  director  of  the  company — whether  we  look  to  sect. 
132  of  the  special  Act  or  to  the  Aherdeen  Railway  Company  v. 
Blakie  (1) — he  could  not  come  here  to  have  an  agreement  of  that 
description  enforced.  As  to  that  part  of  the  case,  therefore,  the 
bill  must  clearly  be  dismissed. 

The  two  remaining  points  are,  whether  upon  this  bill  I  could,  if 
so  disposed,  direct  a  license  to  be  executed  under  seal,  and  then 
whether  or  not  a  license  executed  under  seal,  and  containing  what 
I  conceive  to  be  the  true  effect  of  the  last  part  of  the  agreement, 
would  be  revocable.  Upon  that  part  of  the  case  I  must  take 
time  to  consider  the  matter;  but  this  much  is  perfectly  clear,  that 
Grtisett  &  Peto,  beyond  question,  never  contracted  to  become 
lessees,  and  the  company  could  never  have  compelled  them  to 
occupy.  It  can  be,  at  the  most,  only  a  license;  and  before  I 
dispose  of  that  part  of  the  case  I  should  like,  first  of  all,  to  read 
through  the  bill  to  see  whether  I  can  do  anything  on  the  face  of 
i^  and  then  to  see  what  the  effect  of  a  license  in  those  terms  under 
the  seal  of  the  company  would  be. 

(1)  1  Macq.  461. 
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v.-c.  a.     Nov.  14.    Sib  G.  M.  Giffard,  V.C. : — 

Jj|)2  At  the  end  of  the  argument  in  this  case  I  dismissed,  with  costs, 

Flanagah    go  much  of  the  bill  as  relates  to  the  new  refreshment  rooms  and  to 

Gekat       the  lower  refreshment  rooms,  but  I  reserved  my  judgment  as  to 

IUilway'co.  the  upper  refreshment  rooms,  not  being  satisfied  at  that  time  as  to 

what  the  effect  of  the  agreement  of  the  16th  of  March,  1840,  may 

be  so  far  as  it  relates  to  the  upper  refreshment  rooms.    Those 
refreshment  rooms  existed  at  its  date,  and  the  agreement  applies  to 
no  other.    There  has  been  possession  of  these  refreshment  rooms 
under  the  agreement  in  connection  with  the  hotel  for,  I  believe, 
twenty-nine  years.    The  agreement  in  question  is  under  the  seal 
of  the  company,  but  is  nevertheless  an  executory  agreement  in 
every  part  of  it     In  1842  a  lease  of  the  hotel,  pursuant  to  the 
first  part  of  the  agreement,  was  granted.     That  lease  does  not  in 
any  way  refer  to  the  refreshment  rooms.    That  fact,  however,  in 
my  opinion,  is  no  reason  why  relief  should  be  refused  to  the  Plain- 
tiff, or  why,  if  a  deed  ought  to  be  executed  under  the  last  part  of 
the  agreement  with  reference  to  the  refreshment  rooms,  it  should 
not  now  be  so  executed.    It  was  argued  that  the  provision  as  to 
the  refreshment  rooms  was  confined  to  Messrs.  Grissell  &  Peto  per- 
sonally, and  that,  in  point  of  fact,  it  merely  gave  them  an  occupa- 
tion, which  the  company  could  terminate  at  any  time,  or,  as  was 
said,  that  Messrs.  Grissell  &  Peto  were  to  have  the  first  turn. 
This,  in  my  opinion,  is  not  the  true  effect  and  construction  of  the 
agreement    One  consideration   runs  through  the  whole  of  the 
agreement,  and  applies  to  every  part  of  it    The  earlier  part  of 
the  agreement,  speaking  in  general  terms,  is  an  agreement  to  let 
the  hotel  for  a  definite  period  at  a  definite  rent,  and  it  is  provided 
that  the  company,  on  certain  things  being  done,  shall  grant  to 
Messrs.  Qrissdl  &  Peto,  their  executors,  administrators,  or  their 
nominee  or  nominees,  a  lease,  and  then  the  covenants  are  specified 
into  which  the  lessees  are  to  enter,  and  there  is  this  provision  :— 
[His  Honour  read  the  provision  giving  the  company  power  to 
determine  the  lease,  in  the  event  of  mismanagement,  if  the  same 
were  not  remedied  within  three  months  from  the  date  of  notice.] 
This  extends  to  the  conducting  of  the  business  by  Messrs.  Gris- 
sell &  Peto,  their  assigns  and  nominees.    The  document  then  con- 
tinues down  to  within  a  few  lines  of  the  end,  and  at  the  end  is 
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added  the  provision  which  has  given  rise  to  the  difficulty  in  the      V.-C.  G. 

case :—  186$ 

"  And  it  is  farther  agreed  between  the  said  parties  that  the  said  Flanagan 

Thomas  GrmeU  &  8.  M.  Peto  shall  have  the  occupation  of  the       qiwat 

refreshment  rooms  at  the  Beading  Station  subject  to  the  same     Western 

Railway  vO. 

restrictions  and  provisions  as  relate  to  the  carrying  on  the  business        

of  the  hotel,  both  as  regards  the  quality  and  prices  of  provisions 
and  management  thereof." 

The  refreshment  rooms  are  at  some  distance  from  the  hotel. 
Now,  as  I  have  said,  the  agreement  is,  in  my  opinion,  executory  in 
every  part  The  whole  must  be  fairly  looked  to ;  and  if  the  whole 
be  looked  to,  though  I  quite  agree  that  the  tenants  of  the  hotel  were 
not,  in  the  technical  sense,  to  be  tenants  of  the  refreshment  rooms, 
I  can  have  no  doubt  but  that  the  tenancy  of  the  hotel  and  the 
occupation  of  the  refreshment  rooms  were  intended  to  be  connected ; 
and  though  it  certainly  was  not  intended  that  the  tenants  of  the 
hotel  should  be  bound  to  occupy  the  refreshment  rooms,  it  was,  I 
think,  intended  that  they  should  have  the  option  of  doing  so. 
Has,  then,  the  true  construction  of  the  last  provision  of  the  agree- 
ment, treating  it  as  executory,  this  effect  ?  In  my  opinion  it  has, 
for  it  incorporates  these  provisions ;  they  extend  to  Messrs.  Gris- 
teU  &  Peto,  their  assigns  and  nominees,  and,  looking  to  them,  it 
cannot  be  that  the  occupation  was  to  be  terminated  simply  at  the 
will  of  the  company,  for  a  notice  of  termination  was  to  be  given ; 
nor  can  it  be  that  GrisseU  &  Peto  were  to  be  the  only  occupants, 
for  the  provisions  extend  to  nominees  and  assigns.  Who,  then, 
were  to  be  the  occupants,  as  is  necessarily  to  be  inferred  from  tho 
agreement  ?  And  to  that  question  I  answer,  Qrissett  dc  Peto,  their 
assigns  and  nominees,  being  tenants  of  the  hotel  under  the  lease. 
A  deed  granting  an  occupation  in  these  terms  would  not  be  revo- 
cable, at  the  mere  option  of  the  company.  If  such  a  deed  had 
been  executed  at  the  date  of  the  lease  in  1842,  the  Plaintiffs  could 
have  sustained  no  proceedings  in  this  Court ;  and  though  the  bill 
asks  a  great  deal  more  than  this,  and  much  that  is  different  from 
this,  I  think  there  is  enough  on  the  pleadings  to  justify  me  in  say- 
ing that  the  proper  decree  is  to  declare  that  the  Plaintiffs  are 
entitled  to  have  the  agreement  carried  into  effect  by  having  a  deed 
executed  to  them,  as  assigns  of  Qrmell  &  Peto9  by  the  Defendants, 
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V.-CI  Q.     with  all  proper  provisions,  granting  the  right  of  occupation  of  the 

1868        upper  refreshment  rooms,  by  themselves  and  servants,  to  them  their 

Flanagan    assigns  and  nominees,  being  tenants  of  the  hotel  under  the  lease, 

••  but  subject  to  the  restrictions  and  provisions  in  tho  agreement 

Western     mentioned,  and  otherwise,  as  thereby  provided,  and  that  it  should 

be  referred  to  Chambers  to  settle  a  deed  accordingly.    Besides 

this,  the  Plaintiff  ought  not  to  be  disturbed  by  proceedings  at  law 

or  otherwise  until  such  a  deed  as  I  have  referred  to  has  been 

settled  and  executed,  and  this  should  be  provided  for;   beyond 

this  the  Plaintiff  is  entitled  to  no  relief.    Regard  being  had  to  the 

case  made  by  the  bill,  I  can  give  the  Plaintiff  no  costs,  and  he 

must  pay  the  costs  of  so  much  of  the  suit  as  I  have  dismissed. 

The  deed  must  be  at  the  Plaintiff's  expense. 

[His  Honour  added,  that  in  dismissing  the  bill  upon  the  other 
points  he  had  not  been  satisfied  that  the  agreement  as  to  the  lower 
refreshment  rooms  was  proved ;  besides  which,  the  fact  that  the 
agreement  was  entered  into  by  a  director  was  sufficient  ground  for 
refusing  specific  performance.] 

Solicitors:  Messrs.  Lake,  Kendall,  &  Lake;  Messrs.  Young  &  Co* 


V..C.  G.  LYS  v.  LTS. 

1g68  Partition— Sale— 31  <k  32  Vict.  c.  40. 


Nov.  9,  23. 


The  4th  section  of  the  Partition  Act,  1868  (31  &  32  Vict,  c.  40),  is  retro- 
spective. 

Accordingly  in  a  partition  suit  instituted  before  the  passing  of  the  Act  by 
the  owners  of  two  undivided  fourths  of  the  property  and  praying  a  sale, 
-which  was  opposed  by  the  owners  of  the  remaining  fourths : — 

Held,  that  the  onus  was  thrown  upon  the  parties  opposing,  and  in  the 
absence  of  any  sufficient  cause  shewn  against  it  a  sale  was  ordered. 

1  HIS  was  a  partition  suit,  filed  in  November,  1867,  by  an  infant 
and  another  person  interested  in  two  undivided  fourths  of  certain 
lands,  praying  alternatively,  that  if  in  the  opinion  of  the  Court  a 
sale  of  the  property  in  question  would  be  beneficial  to  the  infant 
Plaintiff,  then  that  a  sale  might  be  directed. 
The  property  was  devised  by  the  testator,  K  C.  Lya,  to  his 


TOL  VH]  EQUITY  OASES.  127 

widow  for  her  life,  and  after  her  death  unto  and  equally  to  be      V.-O.  G. 
divided  between  all  his  children  who  should  be  living  at  his  death,       1868 
share  and  share  alike,  to  vest  in  sons  at   twenty-one,  and  in        xas 
daughters  at  that  age  or  marriage.  £^ 

Testator  left  four  children;  the  Plaintiff,  F.  D.  Lys;  Mary       

Isabella,  since  deceased,  the  mother  of  the  infant  Plaintiff,  Mary 
PhUippa  Andrew ;  and  Defendants,  Henry  Allen  Lys,  and  Frances 
Ann,  wife  of  JR  B,  Noble, 

The  widow  of  testator  died  in  September,  1866. 

The  bill  was  filed  in  November,  1867,  and  the  Defendants, 
K  A,  Lys,  and  Mr.  and  Mrs.  Noble,  who  were  occupying  the  house 
and  a  portion  of  the  land,  by  their  answer,  filed  in  February,  1868, 
before  the  passing  of  the  Partition  Act,  1868  (31  &  32  Vict  c.  40), 
objected  to  a  sale  as  not  being  for  the  advantage  of  any  of  the 
persons  interested  in  the  property  except  the  infant  Plaintiff. 

The  question  was  whether  sect  4  of  31  &  32  Vict  c.  40,  was 
retrospective  (1). 

Mr.  Druce,  Q.C.,  and  Mr.  Lang  worthy,  for  the  Plaintiffs,  con- 
tended that  the  section  was  retrospective,  and  referred  to  Smith  v. 
Smith  (2),  in  which  sect.  27  of  the  Law  of  Property  and  Trustees 
Relief  Amendment  Act  (22  &  23  Vict.  c.  35)  was  held  to  be  retro- 
spective.  Consequently  the  Court  had  jurisdiction  to  direct  a  sale. 

Mr.  Martineau,  for  the  Defendants,  who  opposed  a  sale. 

Mr.  C.  F.  Randolph,  and  Mr.  W.  Brodrick,  for  other  parties. 

The  Yice-Ch  ancellor  was  of  opinion  that  the  section  was  retro- 
spective, but  that  a  sale  ought  not  to  be  directed  without  giving 
the  Defendants  an  opportunity  of  filing  affidavits  for  the  purpose 
of  shewing  that  a  sale  would  be  injurious  to  them.  The  cause 
would  stand  over  for  this  purpose  until  the  23rd  instant. 

(1)  "In  a  sait  for  partition  where,  if  and  a  distribution  of  the  proceeds  instead 

this  Act  had  not  been  passed,  a  decree  for  of  a  division  of  the  property  between  or 

partition  might  have  been  made,  then  among  the  parties  interested,  the  Court 

if  the  party  or  parties  interested  indi-  shall,  unless  it  sees  good  reason  to  the 

vidually  or  collectively  to  the  extent  of  contrary,  direct  a  sale  of  the  property 

one  moiety  or  upwards  in  the  property  accordingly,  and  give  all  necessary  or 

to  which  the  suit  relates,  request  the  proper  consequential  directions. 

Court  to  direct  a  sale  of  the  property  (2)  1  Dr.  &  Sm.  384. 
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V.-o.  G.  '  Nov.  23.  An  affidavit  of  the  Defendants,  fll  A.  Lys,  and 
1868  Mr.  and  Mrs.  Noble,  was  now  produced,  in  which  they  stated  that 
Lys  in  their  judgment  and  opinion  it  was  most  undesirable  to  sell  the 
Lybl        property  by  public  auction,  inasmuch  as  such  sale  would  not 

realize  more  than  one-third  of  the  true  value  of  the  property,  and 

that  its  value  would  be  better  obtained  by  a  decree  of  partition, 
when  each  of  the  other  persons  entitled  to  a  share  in  the  estate 
would  sell  off  his  share  by  public  auction  or  private  contract  at 
such  time  as  he  thought  it  best  for  his  interests. 

Being  entitled  to  a  moiety  of  the  property,  the  Defendants 
desired  to  retain  their  share  of  the  estate,  and  did  not  wish  to  sell 
the  same  at  the  present  time,  and  were  strongly  of  opinion  that  if 
the  Court  directed  a  sale  the  same  would  be  ruinous  to  their 
interests,  and  that,  at  this  season  of  the  year  especially,  it  was  most 
undesirable  that  the  estate  should  be  sold,  having  regard  to  the 
interests  of  the  several  persons  entitled  thereto. 

Evidence  was  given  in  reply  on  behalf  of  the  Plaintiffs,  that 
the  house  was  in  very  bad  repair,  and  fast  falling  to  decay,  that 
the  lands  were  poorly  cultivated,  and  greatly  deteriorated  in 
value,  that  Defendants,  who  were  in  possession  of  the  house  and 
part  of  the  land,  declined  to  pay  any  rent,  or  come  to  any  arrange- 
ment for  letting  the  same,  and  that  it  would  be  much  for  the 
benefit  of  all  parties  interested  that  the  property  should  be  at 
once  sold,  without  incurring  the  expense  and  delay  necessarily 
attendant  upon  a  decree  for  a  partition,  especially  as  the  share  of 
Defendant,  H.  A.  Lys9  was  very  heavily  incumbered,  and  as  good 
a  price  would  be  obtained  now  as  in  the  summer  or  autumn. 

The  Vice-Chancellor  said  that  the  Act  threw  upon  the  parties 
opposing  a  sale  the  onus  of  shewing  that  it  ought  not  to  be  directed, 
and  no  sufficient  reason  against  a  sale  had  in  his  opinion  been 
adduced  by  the  Defendants  in  their  affidavit  A  sale  would  there- 
fore be  directed. 

Solicitor  for  Plaintiffs :  Mr.  John  Wilkihson,  agent  for  Messrs. 
Moore,  St.  Barbe,  &  Moore,  Lymington. 
Solicitors  for  Defendants :  Messrs.  Emmets,  Watson,  &  Emmet. 
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MARSHALL  v.  GLAMORGAN  IRON  AND  COAL  V*0.  G. 

COMPANY.  ism 


Company— Agreement  with  Shareholder  to  cancel  his  Share*— List  of  Kov'  18>16*24* 

Contrtbutories. 

By  the  articles  of  association  of  a  limited  company,  it  was  provided  that 
no  contract  entered  into  by  the  directors  to  which  the  assent  of  the  company 
in  general  meeting  should  be  given,  should  be  afterwards  impeached  on  any 
ground  whatsoever. 

In  December,  1866,  the  directors  entered  into  a  contract  with  the  Plaintiff, 
one  of  the  terms  of  which  was  that  the  company  would  "  forthwith  "  cancel 
all  shares  in  the  company  then  standing  in  the  Plaintiff's  name  which  were 
not  fully  paid  up.  The  contract  was  assented  to  by  the  company  in  general 
meeting,  and  was  largely  part-performed,  but  the  Plaintiff's  shares  were  not 
cancelled  on  the  18th  of  February,  1867,  when  resolutions  were  passed  for  a 
voluntary  winding-up,  which  was  afterwards  continued  under  supervision  :— 

Held,  that  the  agreement  for  cancellation  of  the  shares  could  not  be  im- 
peached: 

Held,  further,  that  the  Plaintiff's  name  ought  not  to  be  on  the  list  of  con- 
tribu tones  in  the  character  of  a  present  member;  and  ordered  accordingly, 
bat  without  prejudice  to  any  application  that  might  be  made  to  make  him  a 
contributory  as  having  been  a  past  member. 

1HIS  was  a  bill  for  specific  performance. 

By  an  agreement  dated  the  7th  of  Jane,  1865,  the  Plaintiff 
Charles  Braumhw  Marshall,  the  lessee  of  iron  and  coal  mines  in  * 

Glamorganshire,  agreed  with  certain  persons  who  were  about  to 
form  the  Glamorgan  Iron  and  Coal  Company,  Limited,  to  under- 
lease the  mines  to  the  intended  company,  reserving  certain  royal- 
ties, and  to  make  over  to  the  intended  company  the  plant  and 
other  mining  property. 

The  company  was  duly  incorporated  in  June,  1865.  The  objects 
were  stated  in  the  memorandum  of  association,  and  comprised  the 
following : — 

"  10.  The  making  and  carrying  into  effect  of  arrangements  with 
respect  to  the  union  of  interests  or  amalgamation,  either  in  whole 
or  in  part,  with  any  other  companies  or  persons  carrying  on  similar 
business." 

" 12.  The  performance  and  doing  of  all  such  acts  and  things  as 

the  company  deem  necessary,  incidental,  or  conducive  to  the  above 
V0L.YII.  K  2 
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V.-C.  G.     objects ;  and  the  doing  of  all  things  and  the  exercise  of  all  powers 

1868        contained  in  the  articles  of  association  of  the  company." 
mahwtat.t.        The  nominal  capital  was  declared  to  be  £100,000  in  5000  shares 

OuZmuM  of  £20  each. 

Ibon  axd        Amongst  the  articles  of  association  were  the  following : — 
— —  "  72.  Subject  to  the  restrictions  herein  contained,  the  board  of 

directors  shall  have  power  to  do  all  acts  and  things  which  they 
may  consider  proper  or  advantageous  for  accomplishing  the  objects 
and  for  carrying  on  the  business  of  the  company,  and  for  this 
purpose  they  may,  from  time  to  time,  and  on  such  terms  and  con- 
ditions as  they  may  think  advisable,  make  and  enter  into  such, 
purchases,  sales,  leases,  loans,  contracts,  and  agreements,  as  they 
may  think  fit,  and  may,  from  time  to  time,  carry  out,  vary,  modify, 
or  abandon  such  contracts  or  agreements. 

"  73.  The  powers  so  conferred  upon  and  exercisable  by  the  direc- 
tors shall  include,  amongst  others,  the  following :  To  carry  out  and 
complete  an  agreement  dated  the  7th  day  of  June,  1865. 

"  74.  No  purchase,  sale,  contract,  or  agreement  made  or  entered 
into  by  the  directors,  or  act  done  by  the  directors,  to  which  the 
assent  of  the  company  in  general  meeting  shall  be  given,  shall  be 
afterwards  impeached  or  objected  to  by  reason  that  the  same  is 
not  within  or  is  opposed  to  the  business  and  objects  of  the  company, 
or  that  a  dissolution  of  the  company  may  be  thereby  rendered 
necessary,  or  on  any  other  ground  whatsoever." 

By  an  agreement  dated  the  15th  of  July,  1865,  and  indorsed  on 
the  agreement  of  June,  1865,  it  was  agreed,  amongst  other  things, 
that  the  Plaintiff  should  take  a  transfer  of  200  shares  in'  the 
company ;  and  this  he  subsequently  did. 

An  underlease  from  the  Plaintiff  to  the  company  was,  in  pur- 
suance of  the  agreement  of  June,  1865,  and  reserving  the  royalties 
therein  specified,  executed  on  the  5th  of  August,  1865 ;  and  on 
the  11th  of  July,  1866,  the  company  mortgaged  the  premises  to 
Stephen  Phillips,  as  trustee  for  George  Cannock  and  John  Romanes, 
two  directors  of  the  company,  to  secure  £11,000  and  interest. 

The  agreement  which  was  the  subject  matter  of  this  suit  was 
executed  on  the  6th  of  December,  1866,  and  made  between  the 
Plaintiff  of  the  first  part,  Stephen  Phillips  of  the  second  part, 
George  Cannock  and  John  Romanes  of  the  third  part,  and  the 
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company  of  the  fourth  part    The  several  parties  thereby  entered     Y.-0.  G. 
into  a  variety  of  covenants.    Amongst  other  things,  the  company        1868 
and  Phillips  agreed  to  execute  to  the  Plaintiff,  who  agreed  to    va—wav. 
accept,  a  surrender  of  the  underlease  of  the  5th  of  August,  1865 ;  glamowmh 
and  the  Plaintiff  agreed  to  grant  to  the  company  a  fresh  under-    J?0H  *"" 
lease  at  a  fixed  rent  of  £600  a  year,  redeemable  on  payment  of       — 
£5000,  and  at  the  same  royalties  as  were  reserved  by  the  Plaintiff's 
original  lease,  dated  the  13th  of  July,  1864.    It  was  provided  also 
that  the  new  lease  should  not  contain  any  clause  that  in  the  event 
of  the  company  being  wound  up,  or  being  dissolved,  the  same  should 
be  void.    The  company  also  agreed  as  follows : — 

9.  "  The  Defendant  company  hereby  release  the  Plaintiff,  his 
executors,  administrators,  and  assigns,  from  the  performance  on 
his  part  of  all  the  stipulations  of  the  said  agreement  of  the  7th  of 
June,  1864,  in  relation  to  a  dividend  of  £10  per  centum  on  the 
shares  of  the  Defendant  company,  and  other  the  provisions  con- 
tained therein  or  in  the  said  agreement  of  the  15th  of  July,  1865, 
and  from  all  other  claims  and  demands  whatsoever  except  under 
the  now  stating  agreement,  and  will  also  forthwith  cancel  all 
shares  in  the  Defendant  company  now  standing  in  the  name  of 
the  Plaintiff  upon  which  the  full  amount  shall  not  have  been 
paid  up." 

The  Defendants  Cannock  and  Romanes  also  agreed  to  enter  into 
a  bond  to  indemnify  the  Plaintiff  against  the  performance  on  his 
part  of  all  the  stipulations  contained  in  the  agreement  of  June, 
1865,  and  in  the  agreement  of  July,  1865,  and  also  from  and 
against  all  claims  of  the  company  against  the  Plaintiff  as  a  member 
thereof,  and  from  all  claims  of  the  members  or  creditors  of  the 
company,  or  otherwise  in  respect  of  the  connection  of  the  Plaintiff 
vrith  the  company,  excepting  claims  under  the  then  present  agree- 
ment. The  Defendants  Cannock  and  Romanes  also  agreed  by  the 
same  or  a  separate  bond,  at  the  Plaintiff's  option,  to  guarantee  to 
him  the  payment  by  the  company  of  the  rent  and  royalties.  The 
Plaintiff  then  agreed  " forthwith"  to  execute  to  the  Defendant 
Oeorge  Cannock,  who  should  accept  a  transfer  of,  all  fully  paid-up 
shares  in  the  company  which  the  Plaintiff  was  then  possessed  of  or 
entitled  to;  also  of  certain  debentures ;  and  of  all  claims  and  de- 
mands whatsoever  of  the  Plaintiff  in  respect  of  the  matters  there- 
in 2 
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Y.-O.  G.     inbefore  mentioned,  except  such  as  were  conferred  on  him  or  im~ 

1868       plied  by  the  then  present  indenture. 
M/^iTT.       By  another  deed  of  the  6th  of  December,  1866,  but  executed 
Gl  Jobgak  subsequently  to  the  above  agreement,  a  further  charge  upon  the 
Iron  and    premises  comprised  in  the  underlease  of  the  5th  of  August,  1865, 

'    and  in  the  mortgage  of  the  11th  of  July,  1866,  was  created  by  the 

company  in  favour  of  Phillips  as  trustee  for  Cannock  and  Romanes. 
This  agreement  was  confirmed  at  two  general  meetings  of  th* 
company  of  the  21st  of  January,  and  the  6th  of  February,  1867, 
and  the  following  acts  were  done  under  it,  before  the  13th  of 
February,  1867,  on  which  day  resolutions  were  passed  for  winding 
up  the  company  voluntarily,  pursuant  to  a  previous  notice  sent  out 
on  the  6th  of  February. 

The  Plaintiff  executed  to  the  Defendant  George  Cannock,  who 
accepted,  transfers  of  the  fully  paid-up  shares,  and  an  assignment 
of  the  debentures  in  the  agreement  mentioned.  He  also  satisfied 
the  claim  of  one  William  Radley  Standish  Motley  by  payment  to 
him  of  £500 ;  and  he  signed  a  notice  to  the  Rhymney  Railway 
Company  to  the  effect  that  the  Defendant  George  Cannock  was 
entitled  .to  a  claim  for  compensation.  The  company  paid  to  one 
John  G.  Pen/old  the  amount  of  certain  bills  for  £2160,  with  in- 
terest and  expenses ;  and  they  delivered  to  the  Plaintiff  certain 
bills  of  exchange  drawn  by  the  Defendant  Romanes  upon,  and  ac- 
cepted by,  the  Defendant  Cannock,  amounting  in  all  to  £5000. 
These  bills  had  been  honoured.  Drafts  of  the  instruments  to  be 
executed  in  pursuance  of  the  agreement  had  been  prepared  by  the 
Plaintiff's  solicitor,  and  had  been  deposited  by  him  with  the  solici- 
tors of  Phillips,  Cannock,  and  Romanes. 

On  the  2nd  of  March,  1867,  the  voluntary  winding-up  was 
ordered  to  be  continued  under  the  supervision  of  the  Court. 

The  liquidator,  the  Defendant  Michael  Louisson  Levey,  declining 
to  complete  the  agreement  of  December,  1866,  by  executing  the 
instruments  of  which  the  drafts  had  been  sent  as  above  stated,  leave 
was  given  to  the  Plaintiff  to  file  this  bill. 

Notice  was  also  given  to  the  Plaintiff  about  the  same  time  to 
shew  cause  why  he  should  not  be  settled  on  the  list  of  contribu- 
tories  for  the  200  shares. 
On  the  8th  of  July,  1867,  a  bill,  to  which  the  Plaintiff  was  not 
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4  party,  was  filed  by  Phillips,  Cannock,  and  Romans,  against  the  T.-O.  G. 

company  and  the  liquidator  Levey,  for  foreclosure,  and  on  the  1868 

30th  of  July,  1867,  an  order  was  made,  in  pursuance  of  which  ma^Tatt. 

was  let  into  possession  of  the  premises.  Glamoboah 


The  Plaintiff  was  on  the  27th  of  August,  1867,  settled  on  the    Ibon  *"> 

Coal  Oo. 
list  of  contributories  for  the  200  shares,  and  on  the  7th  of  October,        

1867,  he  filed  this  bill  against  the  company,  the  liquidator  Levey, 
and  Messrs.  Phillips,  Cannock,  and  Romanes,  charging  that  the 
company  had  not  cancelled  the  200  shares,  and  praying  that  the 
company  and  last  three  Defendants  might  be  decreed  specifically 
to  perform  the  agreement  of  the  6th  of  December,  1866,  so  far  as 
the  same  remained  unperformed,  with  consequential  relief;  and 
that  the  name  of  the  Plaintiff  might  be  removed  from  the  list  of 
contributories  in  respect  of  the  shares. 

On  the  28th  of  January,  1868,  the  company  and  the  liquidator 
filed  their  answer,  disputing  the  validity  of  the  winding-up  resolu- 
tions, on  grounds  which  it  is  unnecessary  to  state;  stating  that 
the  shares  were  not  cancelled,  and  submitting  whether  it  was  com- 
petent to  the  directors  or  the  company  to  cancel  the  same. 

Mr.  Drvce,  Q.C.,  and  Mr.  Solomon,  for  the  Plaintiff: — 

The  questions  are : — 1.  Had  the  company  power  to  enter  into  this 
agreement  to  cancel  their  shares?  and  2.  Must  the  Plaintiff's 
name  be  retained  on  the  list  of  contributories  as  against  creditors. 

As  to  the  first,  we  say,  everything  that  was  done  was  within  the 
powers.  It  was  an  arrangement  properly  made  for  the  beneficial 
purchase  of  the  lease  within  clause  10  of  the  memorandum,  and 
the  72nd,  73rd,  and  especially  the  74th  article  of  association,  which 
last  is  conclusive.  That  alone  would  cure  any  defect  arising  from 
want  of  power,  the  resolutions  having  been  passed. 

Then,  again,  the  agreement  has  been  part-performed  largely ;  and 
if  a  contract  be  good  before,  the  case  of  In  re  Trent  and  Humber 
Company  (1)  shews  that  it  is  not  affected  by  a  winding-up. 

At  any  rate  the  Plaintiff  is  entitled  to  indemnity. 

As  to  the  second  point :  if  the  contract  be  binding  on  the  com- 
pany, it  is  binding  on  the  company's  creditors.  In  OaJces  v.  Tur- 
gwnd  (2),  followed  by  Kent  v.  Freehold  Land  Company  (3),  it  was 

(1)  Law  Rep.  6  Eq.  396 ;  L.  C.  11  (2)  Lawjtep.  2  H.  L.  325. 

3ot.  1868.  (3)  Ibid.  3  Ch.  493. 
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V.-O.  G.  not,  as  here,  through  default  of  the  company  that  the  shareholder's 

1868  name  was  on  the  list  at  the  date  of  the  winding-up*    This  agree- 

Mabshal  ment  was  executed  on  the  6th  of  December,  1866 ;  and  the  shares 

Glamobgah  were  *°  k*ve  ^)een  cancelled  "  forthwith."    The  circular  notifying 

J5?N  *£**  *^°  wincling-up  was  not  issued  until  the  6th  of  February.  By  that 

\JOAI4  vOi 

time  the  shares  ought  to  have  been  cancelled.  No  act  was  possible 

on  the  Plaintiff's  part  in  order  to  carry  out  the  cancellation ;  and 
it  is  not  alleged  that  he  was  in  any  default 

Mr.  Fry,  for  the  Defendants,  Phillip,  Cannock,  and  Romanes  ;— 

In  so  far  as  the  Defendants  Cannoek  and  Romanes  are  joined 
with  the  company,  and  no  alternative  relief  is  asked  against  us 
personally,  we  support  the  Plaintiff's  case.  We  say  that  either 
the  contract  must  be  specifically  performed  in  tato,  or  the  bill 
must  be  dismissed  as  against  us. 

By  the  agreement  the  company  released  the  Plaintiff  from  all 
claims  and  demands.  That  alone  would  have  relieved  him  from 
all  liability  as  contributory.  It  is  therefore  needless  to  press  the 
question  of  whether  or  not  there  was  a  cancellation  before  the 
winding-up.  Even  before  the  Common  Law  Procedure  Ad,  the 
Plaintiff  would  have  been  able  to  resist  the  legal  execution  of  a 
sei.fa.  on  this  ground  alone. 

The  company  here  is  the  only  party  in  default.  If  a  man's 
name  be  on  the  register  by  the  default  of  a  third  party,  he  is 
fixed ;  not  so,  if  his  name  be  there  by  the  default  of  the  company. 

By  the  terms  of  the  contract  this  cancellation  of  shares  was 
part  of  the  consideration.  Part  of  the  property,  the  lease,  still 
remains  an  asset  of  the  creditors.  How  could  a  creditors'  represen- 
tative come  here  and  insist  upon  the  benefits  both  of  the  lease  and 
of  the  shares?  The  company,  moreover,  has  had  the  benefit  of 
the  lease. 

Mr.  Biggins,  for  the  company  and  the  liquidator : — 

First,  there  was  no  agreement  binding  on  the  company ;  secondly, 
if  intra  vires  it  was  not  confirmed ;  thirdly,  it  was  ultra  vires ; 
fourthly,  the  circumstances  attending  it  were  such  as  to  disentitle 
the  Plaintiff  to  the  relief  which  he  asks ;  fifthly,  as  to  the  200 
shares,  the  bill  is  filed  too  late. 
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As  to  the  third  point :  if  it  be  in  the  power  of  directors  to     V.-O.  G. 
release  any  shareholder  from  his  liability  by  cancelling  his  shares,        1868 
of  course  they  can  release  any  number  of  shareholders ;  in  fact,    mamwam. 
release  and  even  cancel  the  whole  of  the  capital.  Glamomah 

The  memorandum  and  articles,  as  they  stand,  do  not  authorize    J*>*  **" 

gnch  a  stipulation  as  this ;  no  special  resolution  was  passed  to  alter        

the  articles. 

Even  if  there  had  been  a  power  of  cancelling  shares,  it  was  the 
Plaintiff's  duty  to  have  seen  that  his  shares  were  cancelled.  He 
is  too  late  in  applying  after  the  winding-up. 

We  do  not  allege  fraud,  though  as  against  the  directors  we  say 
the  arrangement  was  unauthorized  and  improper.  But  if  creditors 
are  not  to  suffer,  even  in  case  of  fraud,  how  is  it  possible  for  a 
Plaintiff  to  make  a  case  against  creditors  better  than  that  of 
fraud  ?    It  is  clear  that  in  no  event  are  creditors  to  be  damnified 

Mr.  Bruce  in  reply  (on  the  last  point  only) : — 

The  principle  is,  that  if  a  man  chooses  to  go  into  a  company,  and 
the  consequence  is  that  creditors  deal  with  the  company,  he  is 
not  to  be  released.  But  here  what  was  done  was  as  binding  on  the 
creditors  as  upon  anybody  else.  The  Plaintiff  was  the  vendor  of 
this  landed  interest  to  the  company,  and  the  cancellation  of  these 
fihares  wajs  part  of  the  consideration. 


Nov.  24.  Sib  6.  M.  Giffabd,  V.C.,  after  stating  the  facta  of 
the  case,  observed  that  no  cross  bill  had  been  filed  to  impeach  the 
agreement  of  December,  1866,  that  the  winding-up  must  be  taken 
to  have  commenced  on  the  13th  of  February,  1867,  and  that  a 
decree  had  been  made  on  the  footing  of  the  agreement  His 
Honour  continued : — 

Regard  being  had  to  these  circumstances,  and  to  the  allega- 
tions in  the  answer  and  affidavit,  I  do  not  hesitate  to  say  that 
unless  the  agreement  is  bad  as  being  ultra  vires,  no  sufficient 
grounds  are  alleged  for  impeaching  it  Moreover,  whether  there 
were  or  were  not  such  meetings  as  were  sufficient  legally  to  effect 
an  alteration  in  the  articles  of  association,  the  agreement  was  in 


1 
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V.-O.  G.     my  opinion  assented  to  in  and  by  two  general  meetings  of  the 

1868        company ;  for  the  meetings  of  the  21st  of  January  and  the  5th  of 

MiwrniiT.    February,  1867,  were  duly  convened  and  held. 

Glamorgan       ^e  questions,  therefore,  for  consideration  are,  whether,  under 

Ibon  and    these  circumstances,  the  agreement  of  the  6th  of  December,  1866, 

is  ultra  vires  in  whole  or  in  part,  and  if  not  ultra  vires  as  regards 

the  200  shares,  then,  whether  the  Plaintiff  ought  or  ought  not  to 
be  on  the  list  of  contributories  in  respect  of  them. 

The  agreement  in  question  altered  the  terms  of  the  original 
arrangement  between  the  Plaintiff  and  the  company.  It  altered 
the  royalties  in  favour  of  the  company,  and  put  an  end  to  the 
clause  in  the  underlease  of  the  5th  of  August,  1855,  to  the  effect 
that,  in  the  event  of  the  company  being  wound  up,  that  under- 
lease should  be  void.  Amongst  other  provisions  contained  in  it  is 
the  following : — [His  Honour  read  article  9  of  the  agreement  set 
out  above.] 

In  my  judgment  no  one  can  have  read  the  memorandum  and 
articles  of  association,  and  compared  the  agreement  of  December, 
1866,  with  the  previous  arrangements,  and  reasonably  entertain  a 
doubt  as  to  any  part  of  it  being  intra  vires,  excepting  that  which 
provides  for  the  cancellation  of  the  shares  standing  in  the  Plaintiff's 
name.  That  part  of  the  agreement  is  fairly  open  to  discussion ; 
but  while  it  must  be  admitted,  on  the  one  hand,  that  the  ordinary 
powers  usually  conferred  on  directors  and  meetings  of  shareholders 
do  not  authorize  the  cancellation  of  shares,  it  must  be  equally  ad- 
mitted on  the  other,  that  provisions  for  the  forfeiture  of  shares  are 
usual,  and,  if  duly  and  bond  fide  called  into  operation,  perfectly 
legal.  The  same  also  must  necessarily  be  the  result  and  effect  of 
provisions  for  the  cancellation  of  shares,  if  provisions  there  be 
which  authorize  anything  of  the  kind. 

Is,  then,  the  cancellation  of  shares  authorized  by  the  memoran- 
dum of  association  and  articles  ?  To  this  question  I  should  have 
great  difficulty  in  giving  an  affirmative  answer,  if  there  were  no 
such  thing  as  the  74th  article ;  but  when  I  take  into  consideration 
the  10th  and  12th  paragraphs  of  the  memorandum  of  association, 
add  to  those  the  72nd  and  73rd  of  the  articles  of  association,  and 
then  bear  in  mind  that  the  74th  of  the  articles  is  this : — [His 
Honour  read  the  article : — ]    I  am  at  once  led  to  ask  what  reason 
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can  there  be  for  so  limiting  the  effect  of  this  article  as  to  exclude     Y.-0.  G. 
from  its  operation  that  part  of  the  contract  of  December,  1866,       1868 
which  has  to  do  with  the  cancellation  of  shares.    Cancellation  of    Mamhall 
shares  is  no  more  a  redaction  of  capital  than  is  forfeiture  of  shares,  ql^mah 
The  objection  to  the  validity  of  the  cancellation  is,  that  it  is  vUra    lB0N  *hd 

vires ;  but  the  very  object  of  the  74th  article  is  to  provide  that       

the  assent  of  the  company  in  general  meeting  shall  validate  that 
which,  but  for  such  assent,  might  have  been  invalidated  as  being 
ultra  vires.  That  assent  is  to  prevent  the  impeachment  of  any 
contract  by  reason  that  the  same  was  not  within  the  business  and 
objects  of  the  company,  or  on  any  other  ground  whatsoever.  That 
assent  has  been  given  to  the  agreement  in  question,  each  and  every 
part  of  it,  and  it  seems  to  me  to  follow  as  a  consequence  that  each 
and  every  part  of  it  has  been  rendered  valid  and  unimpeachable. 

This  being  so,  ought  or  ought  not  the  Plaintiff  to  be  on  the  list 
of  contributories  as  a  present  idember  of  the  company  ? 

The  result  of  the  decisions  bearing  on  this  point  may  be  simply 
stated  First :  If  a  man  has  become  a  shareholder  in  such  a  way 
as  that  the  contract  is  voidable  at  his  option,  but  not  at  the  com- 
pany's, then,  if  he  has  not  avoided  the  contract,  or  done  what  is 
tantamount  to  avoiding  it,  before  the  winding-up,  he  is  held  liable 
aB  a  contributory. 

Again,  if  a  man  being  a  shareholder  has  sold  his  shares,  he  is 
not  relieved  from  being  a  contributory,  if,  owing  either  to  his  own 
neglect  or  that  of  his  transferee,  or  if,  in  fact,  owing  to  any  cause 
except  the  neglect  of  the  company,  his  transferee's  name  has  not 
been  substituted  for  his  at  the  date  of  the  winding-up.  If  the 
omission  to  substitute  the  name  of  the  transferee  is  owing  entirely 
to  the  neglect  and  default  of  the  company  he  will  be  relieved. 

Again,  every  one,  ba  he  shareholder  or  outside  creditor,  must 
be  taken  to  deal  with  a  company  according  to  its  constitution  as 
appears  from  its  memorandum  and  articles  of  association,  and 
cannot  complain  of  what  may  be  lawfully  done  pursuant  to  that 
constitution,  however  it  may  affect  him. 

What,  then,  is  here  the  case  which  has  to  be  solved?  Simply 
this :  first,  a  valid  and  binding  contract  dated  the  6th  of  December, 
1866,  which  provides  that  the  company  shall "  forthwith  "  cancel  all 
shares  standing  in  the  name  of  the  Plaintiff,  upon  which  the  full 


138  EQUITY  GASES.  [L,  E. 

.  V.-GL  G.  amount  shall  not  have  been  paid  up ;  secondly,  a  valid  and  binding 

1868  contract  which  contains  a  release  of  the  provisions  of  the  agree- 

mamitat.t.  ment  of  the  15th  of  July,  1865,  being  the  agreement  under  which 

Glamokgaw  ^e  8^1&res  were  taken ;  thirdly,  the  assent  of  the  company  to  the 

Iboh  and  agreement  at  two  meetings  held  respectively  on  the  21st  of  Jann- 

wOax*  Go* 

ary  and  the  5th  of  February,  1867 ;  fourthly,  a  winding-up  which 

must  be  taken  to  have  commenced  on  the  13th  of  February; 
fifthly,  everything  done  by  the  Plaintiff  which  ought  to  have  been 
done  by  him ;  sixthly,  his  name  on  the  register  at  the  date  of 
the  winding-up.  Before  that  period,  however,  he  had  legally 
ceased  to  be  a  shareholder,  and  if  anything  was  not  done  which 
ought  to  have  been  done,  the  default  was  the  default  of  the  com- 
pany. 

For  these  reasons,  and  under  the  circumstances,  I  am  of  opinion 
that  the  Plaintiff's  name  ought  not  to  be  on  the  list  of  contribu- 
tories  in  the  character  of  a  present  member.    As  however  he  was 
a  member  up  to  and  including  the  5th  of  February,  1867,  the 
question  is,  in  substance,  more  a  question  between  him  and  the 
other  shareholders  than  between  him  and  the  creditors,  for  there 
could  scarcely  have  been  new  creditors  between  the  7th  and  the 
winding-up ;  and  no  cancellation  can  affect  a  past  liability.    The 
Plaintiff  therefore  is  entitled  to  a  decree  for  specific  performance, 
together  with  the  costs  of  the  suit,  such  costs  however  to  be  carried 
in  for  proof  and  payment  under  the  winding-up.    The  Plaintiffs' 
name  must  be  taken  from  the  list  of  contributories  as  a  preeen 
member,  but  without  prejudice  to  any  application  that  may  be 
made  to  make  him  a  contributory  as  having  been  a  past  member ; 
and  then  a  bond  must  be  executed  by  the  Defendants  Cannock 
said  Romanes,  to  be  settled  in  Chambers  if  the  parties  differ.  There 
will  be  no  costs  except  those  which  I  have  directed  to  be  proved 
under  the  winding-up. 

Solicitor  for  the  Plaintiff :  Mr.  /.  J.  Solomon. 
Solicitors  for  the  Defendants:   Mr.  B.  H.  Peacock;  Messrs. 
A&hursty  Morris  &  Co. 
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THORPE  v.  HOLDSWORTH.  v.-o.  a. 

1868 
Mortgagor  and  Mortgagee—Second  Mortgagee  without  Notice — Deposit  of  TMe         g^ 

Deeda — Purchase  of  Prior  Incumbixmoe — Priorities — Custody  of  Title  Deeds  Nov.  5,  6, 14 ; 

- Production.  Vec- 19»  22- 

J.  T.  "being  the'  equitable  owner  of  a  moiety  in  lands,  under  the  will  of  a 
testator  who  had,  in  1806,  purchased  the  entirety,  in  1812  conveyed  the 
moiety  upon  trust  to  pay  an  annuity,  and]  subject  thereto,  for  himself  in  fee. 
In  1823,  he  purchased  the  legal  fee  simple  in  the  second  moiety.  By  a  settle- 
ment in  1825  he  charged  the  two  moieties  with  a  sum  to  be  raised  at  his 
death.  In  1830  he  again  mortgaged  the  first  moiety  only,  and  he,  or  his 
solicitor  (who  was  also  a  trustee  of  the  settlement),  deposited  with  the  second 
mortgagee  the  purchase  deeds  of  1806,  and  the  deeds  of  charge  of  1812.  In 
1832  the  second  mortgagee  first  had  notice  of  the  settlement,  and  in  1835 
she  bought  in  the  annuity.  The  annuitant  died  in  1837.  In  1851  the 
trustee  of  the  settlement  died.  Since  1882  the  second  mortgagee  had  been 
in  possession.    «7.  T,  died  in  1866 : — 

Eddy  that  a  title  by  adverse  possession  had  not  been  acquired  by  the 
second  mortgagee : 

Hdd,  further,  that  the  second  mortgagee,  had  not  by  purchase  of  the 
annuity,  acquired  priority  over  the  first  mortgagee : 

Eeldy  further,  that  possession  of  the  title  deeds  did  not  give  the  second 
mortgagee  priority : 

Eeldy  further,  that  the  second  mortgagee  could  not  be  deprived  of  the 
custody  of  the  deeds ;  but  upon  a  sale  being  decreed,  the  deeds  were  ordered  to 
be  produced,  at  the  instance  of  the  parties  interested  in  the  second  moiety, 
who  would  be  at  liberty  to  take  attested  copies. 

Observations  on  the  form  of  the  order. 

WlLLIAM  THOBPE  (1),  by  his  will,  dated  the  21st  of  May, 

1805,  gave  to  his  wife  Elisabeth  two  life  annuities  of  £50  each,  one 
to  be  charged  on  the  estate  thereby  devised  to  his  son  William  (2), 
the  other  upon  the  estate  devised  to  his  son  John.  He  then  de- 
vised certain  lands  and  hereditaments  at  Waddingham,  Lincolnshire, 
hereafter  described  as  lands  (A.)  to  his  sons  William  (2)  and  John, 
their  heirs  and  assigns  for  ever,  as  tenants  in  common.  At  the 
date  of  his  will,  the  testator  had  only  a  contract  for  the  purchase  of 
these  lands,  which,  by  deeds  dated  the  10th  and  11th  of  October, 

1806,  were  conveyed  to  him  in  fee.  The  testator  died  on  the  6th 
of  April,  1807 ;  upon  which  event  the  legal  estate  in  lands  (-4.) 
descended  to  his  heir-at-law,  William  Thorpe  (2),  as  a  trustee  for 
himself  and  John  Thorpe  as  tenants  in  common. 


V. 
HOLDffWOBTH. 
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V.-0. 6.  John  Thorpe  upon  his  father's  death  entered  into  possession  of 
1868  his  moiety,  and  by  deeds  dated  the  7th  and  8th  of  February,  1812 
Thobpe  (Mizabeth  Thorpe  having  previously  released  her  annuity),  John 
Thorpe  assured  his  moiety  to  George  Thorpe  and  George  Minnitt, 
and  their  heirs,  upon  trust  for  securing  the  annuity  of  £50  to  Eliza- 
beth Thorpe  as  therein  mentioned,  and  subject  thereto,  upon  trust  to) 
assure  the  hereditaments  to  John  Thorpe,  his  heirs  and  assigns. 

In  1823,  John  Thorpe  purchased  the  other,  namely  William's  (2), 
moiety  in  lands  (A),  and  by  indentures  of  lease  and  release  dated 
the  25th  and  26th  of  April,  1823,  William's  (2)  moiety  of  lands  (4.) 
was  assured  to  the  usual  limitations  to  bar  dower  in  favour  of  John 
Thorpe,  his  heirs  and  assigns. 

By  indentures  of  lease  and  release,  dated  the  25th  and  26th  of 
April,  1825,  and  made  between  William  Eemsworth  Wilkinson  and 
George  Thorpe  of  the  one  part  and  John  Thorpe  of  the  other  part, 
John  Thorpe  thereby  first  appointed  a  moiety,  and  secondly  granted 
and  released  the  entirety,  of  the  lands  (A),  and  also  other  lands 
(B.  and  C),  to  Wilkinson  and  George  Thorpe,  and  their  heirs,  upon 
the  same  trusts  as  were  contained  in  an  indenture  of  release  of  the 
13th  of  May,  1813   (being  John  Thorpe's  marriage  settlement), 
such  trusts  being  for  John  Thorpe  and  his  assigns  for  life,  and  after 
his  death  upon  trust  that  the  trustees  (who  were  the  same  W.  H. 
Wilkinson  and  G.  Thorpe)  should,  by  and  out  of  the  rents  and 
profits,  or  by  mortgage  or  sale,  levy  and  raise  £3000,  and  subject 
thereto,  should  hold  the  lands,  or  the  unsold  parts  thereof,  as  John 
Thorpe  should  appoint,  and  subject  thereto,  in  trust  for  his  right 
heirs.    The  trusts  of  the  £3000  were  for  the  Plaintiff,  Catherine, 
wife  of  John  Thorpe,  for  life,  and  after  her  death  for  the  children 
of  the  marriage  in  equal  shares. 

In  1828,  John  Thorpe  agreed  in  writing  to  mortgage  his  original 
moiety  of  lands  (A.)  to  Mary  Nelson,  to  secure  £1700  and  interest, 
with  the  additional  security  of  a  deposit  of  title  deeds  and  a  bond ; 
and  by  a  bond  dated  the  5th  of  January,  1830,  John  Thorpe  became 
bound  to  Mary  Ndson  in  the  penal  sum  of  £3400,  conditioned  to  be 
void  on  payment  by  him,  his  heirs,  &c,  of  £1700  with  £5  per  cent, 
on  the  5th  of  July  then  next.  By  an  indorsement  on  this  bond 
under  his  hand,  he  charged  a  moiety  of  lands  (A)  with  the  sum  of 
£1700,  and  a  judgment  attending  the  same,  and  agreed  that  he. 
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his  heirs,  executors,  or  administrators,  would  further  assure  the     V.-C.G. 
premises  as  the  counsel  of  Mary  Nelson,  her  executors,  adminis-        1868 
trators,  or  assigns,  should  advise.    At  the  same  tune  John  Thorpe,     Tbdbpi 
or  George  Thorpe  his  solicitor,  deposited  with  Mary  Nelson  the  H      * 

deeds  of  the  10th  and  11th  of  October,  1806,  and  of  the  7th  and       

8th  of  February,  1812. 

In  1832  John  Thorpe  was  adjudged  bankrupt,  and  George  Thorpe 
was  appointed  his  assignee ;  and  then,  for  the  first  time,  Mary  Nelson 
had  knowledge  of  the  settlement  of  1825.  George  Thorpe  acted 
as  John  Thorpe's  solicitor  in  the  above  loan  transaction  of  1828 
and  1830,  and  Mary  Nelson  had  no  independent  solicitor. 

In  November,  1834,  Mary  Nelson  was,  as  Defendants  alleged, 
by  her  agents  in  possession  of  John  Thorpe's  moiety,  and  so  re- 
mained till  her  death. 

By  indentures  dated  the  2nd  and  3rd  of  March,  1835,  and  sub- 
sequent deeds  indorsed  thereon,  Mary  Nelson  purchased  Elizabeth 
Thorpe's  annuity  of  £50,  so  far  as  the  same  was  chargeable  on  John 
Thorpe's  moiety,  for  the  sum  of  £150. 

In  or  about  January,  1836,  William  Thorpe  (2)  died,  and  in 
April,  1837,  Elizabeth  Thorpe  died. 

There  were  two  children  only  of  the  marriage  of  John  and 
Catherine  Thorpe  who  attained  a  vested  interest  in  the  £3000, 
John  Thorpe  the  younger  and  William  Thorpe  (3). 

In  the  year  1848,  £401,  part  of  the  £3000,  was  raised  by  sale  of 
lands  (B),  and  paid  to  John  Thorpe  the  younger  and  William 
Thorpe  (3). 

Later  in  the  year  1848,  by  two  indentures,  dated  respectively 
the  2nd  of  October  and  the  25th  of  November,  John  Thorpe  the 
younger  and  William  Thorpe  (3)  respectively  assigned  each  a 
moiety  of  the  sum  of  £2599  (being  £3000  less  £401)  to  the 
Plaintiff  Thomas  Fowler,  his  executors,  administrators  and  assigns 
absolutely. 

In  the  year  1851  George  Thorpe,  having  survived  his  co-trustees, 
died  intestate  as  to  real  estate. 

On  the  13th  of  July,  1866,  John  Thorpe  died  intestate. 

In  September,  1866,  the  Defendants  Samuel  Leeke  Bingham  and 
John  Henry  BttrhiU,  were  appointed  trustees  of  the  deeds  of  1813 
and  1825. 
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V.-0.  o.         This  bill  was  filed  on  the  26th  of  February,  1867,  by  Catherine 
1868        Thorpe  and  Thomas  Fouler   against    William   Holdsworih  and 
Thorpe      Thomas  Eodgkinson  the  younger,  Richard  Colton,  Alfred  John 
HoLDewoRTH.  ^°990ni  and   Harriett  his  wife,  and  the  trustees  Bingham  and 
—        BurkiU,  for  the  purpose  of  having  the  sum  of  £2599  raised  and 
invested  pursuant  to  the  trusts  of  the  release  of  1813.    The  Plain- 
tiffs charged  that  they  had  requested  the  Defendants  Bingham 
and  BurkiU  to  raise  this  sum  out  of  the  hereditaments  comprised 
in  the  deeds  of  1825,  but  that  they  alleged  they  were  unable  to 
do  so,  by  reason  of  the  claims  of  the  other  Defendants. 

The  Defendants  Hcldsworth  and  Hodgkinson,  and  the  Defendant 
Cotton,  each  filed  answers ;  but  the  decision  as  to  them  became  in 
the  result  unimportant. 

The  principal  Defendants  were  Alfred  John  Pogson  (the  sole 
proving  executor  ]pi  the  will  of  Mary  Nelson,  who  died  in  1860), 
and  Harriett  his  wife,  to  whom  Mary  Nelson  had  by  her  will  de- 
vised and  bequeathed  all  her  moiety  or  other  share,  estate,  and 
interest  of  and  in  lands  (A.),  and  all  moneys  that  might  be  due  to 
her  in  respect  thereof.    They  submitted  as  follows : — 

Mary  Nelson  was  a  mortgagee  of  John  Thorpe's  moiety  for 
valuable  consideration  without  notice  of  the  settlement  of  1813  and 
the  deed  of  substitution  of  1825. 

Further,  being  an  equitable  incumbrancer  on  such  moiety,  she 
acquired  by  the  purchase  in  1835  of  Elizabeth  Thorpe's  annuity,  a 
right  paramount  to  the  persons  claiming  under  the  settlement  of 
1813  and  the  deed  of  1825,  to  call  for  a  conveyance  of  the  legal 
estate  of  the  moiety.  Even  assuming  she  had  notice  of  the  deeds 
of  1813  and  1825,  she  had  priority  over  the  equitable  incum- 
brancers under  the  same  deeds,  and  the  Defendant  Mrs.  Pogson 
was  entitled  to  hold  the  premises  as  a  security  for  the  arrears  of 
Elizabeth  Thorpe's  annuity  so  far  as  it  affected  the  premises,  and 
for  what  might  be  found  due  on  Mary  Nelson's  securities. 

They  further  said,  that  since  Mary  Nelson's  death  they  had  been 
in  possession,  and  that  no  acknowledgment  of  the  title  of  John 
Thorpe,  or  of  those  claiming  under  him,  had  been  made  in  writing 
by  them,  or,  as  they  believed,  by  Mary  Nelson,  or  any  one  claiming 
under  them ;  that  ever  since  the  deposit  of  the  5th  of  January, 
1830,  the  title  deeds  had  been  in  the  possession  of  Mary  Nelson 
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and  themselves,  and  under  these  circumstances  they  submitted    V.-C.G. 
that  all  equity  of  redemption  in  John  Thorpe' $  moiety  had  become       1868 
barred,  and  that  they  were  entitled  to  hold  the  land  for  an  estate     Thorpb 
in  fee  simple  free  from  incumbrances.  Holdswobth. 

On  the  27th  of  July,  1867,  the  Plaintiff  Catherine  Thorpe  died,       — 
and  the  bill  was  amended  on  the  16th  of  November  following. 

Mr.  Kay,  Q.C.,  and  Mr.  Freeman,  for  the  surviving  Plaintiff: — 

As  to  the  Defendants,  Pogson  and  wife — that  the  Stabile  of  Limir 
lotions  cannot  assist  them  appears,  if  necessary,  from  McCarthy  v. 
Daunt  (\). 

John  Thorpe  cannot  be  held  to  have  acquired  the  legal  estate  by  * 
possession  adverse  to  the  trustees  of  1813  and  1825 ;  and  if  not 
John  Thorpe,  neither  can  his  mortgagee. 

As  to  any  claim  of  the  Defendants  founded  on  possession  of  the 
title  deeds,  Newton  v.  Newton  (2)  shews  that  where  a  deposit  of 
deeds  has  been  made  by  a  trustee,  the  cestui  que  trust  is  entitled 
not  only  to  priority  over  the  depositee,  but  to  delivery  up  of  the 
deeds. 

Mr.  Wl  M.  James,  Q.C.,  and  Mr.  Smart,  for  the  Defendants  Holds- 
worth  and  Hodgkinson. 

Mr.  N cider y  for  the  Defendant  Colton. 

Mr.  WiBcock,  Q.C.,  and  Mr.  Horton  Smith,  for  the  Defendants 
Pogson  and  wife : — 

The  legal  estate  in  John  Thorpe's  moiety  was,  at  his  father's 
death,  in  1807,  and  thereafter,  outstanding  in  William  Thorpe  (2) 
and  his  heir.  Consequently  all  that  John  Thorpe  had  to  settle, 
and  did  settle,  as  to  his  moiety,  by  the  deeds  of  1825,  was  an  equi- 
table interest.  In  other  words,  as  to  this  moiety  the  Plaintiff  had 
only  an  equitable  title,  like  ourselves.  » 

Cdyer  v.  Finch  (3)  shews  that  the  position  of  the  legal  estate  in 
these  cases,  is  immaterial,  but,  considering  that  the  Plaintiff  and 
'we  are  equitable  claimants,  our  priority  has  given  us  the  better 
right  to  call  for  a  conveyance  of  the  legal  estate.    Mary  Nelson 

(1)  11  It.  Eq.  29.  (2)  Law  Bep.  6  Eq.  135. 

(3)  5  H.  L.  C.  905,  920. 
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V.-O.  G.     was  a  purchaser  for  value  in  1830,  without  notice  of  the  settle- 

.1868        ment,  and  she  received  the  deeds  either  from  John  Thorpe  or 

T^^b      George  Thorpe,  his  solicitor  and  trustee.    The  existence,  therefore, 

_      v-         of  the  settlement  was  studiously  concealed  from  her;  no  diligence 

— -        of  hers  could  have  discovered  it :  Jones  v.  Pourfes  (1).    She  then 

having,  in  1835,  got  in  Elizabeth  Thorpe's  charge  of  1812,  thereby 

became  an  incumbrancer  prior  in  date  to  the  Plaintiff.    This, 

coupled  with  possession  of  the  deeds  of  1806  and  1812  (and  as  to 

the  latter  notwithstanding,  if  it  be  the  fact,  that  Elizabeth  Thorpe's 

annuity  is  satisfied),  give  us  a  superior  equity:  WiUoughby  v. 

WiOoughhy  (2) ;  Marsh  v.  Lee  (3). 

John  Thorpe,  as  equitable  tenant  for  life,  was  entitled  to  hold 
the  deeds :  Lady  Langdale  v.  Briggs  (4) ;  but  the  trustees  should 
have  imposed  such  terms  on  the  custody  as  would  have  prevented 
this  fraud.  By  lying  by,  and  permitting  the  fraud,  they  have  for- 
feited their  priority:  Troughton  v.  Gitley  (5);  Tucker  v.  Eerna- 
man  (6).  The  Plaintiff's  remedy  is  against  them  for  breach  of 
trust. 

Even  if  the  equities  of  the  Plaintiff  and  ourselves  be  equal,  pos- 
session of  the  deeds  is  sufficient  to  turn  the  scale  in  our  favour, 
whether  John  Thorpe  was  the  depositor,  Layard  v.  Maud  (7),  or 
George  Thorpe,  as  his  solicitor :  Lloyd  v.  AUwood  (8) ;  and  we,  as 
purchasers  for  value  without  notice,  are  entitled  to  use  the  possession 
of  the  deeds  as  a  shield  against  the  Plaintiffs :  Joyce  v.  De  Moleyns  (9) ; 
John  Thorpe  having  had,  at  the  date  of  the  mortgage  to  Mary 
Nelson,  ample  interest  in  the  property  charged,  within  the  doctrine 
of  the  Master  of  the  Bolls  in  Newton  v.  Newton  (10). 

Mary  Nelson  did  not  prove  for  her  debt  under  John  Thorpe's 
bankruptcy,  but  remained  in  adverse  possession  of  the  moiety  till 
her  death.  We  rely  on  our  title  by  adverse  possession  without 
acknowledgment. 

Even  if  we  are  to  be  treated  as  mortgagees,  the  Plaintiff  ought 
to  have  offered  to  redeem  us,  which  he  does  not  do. 

(1)  8  My.  &  K.  581.  (5)  Amb.  630. 

(2)  1 T.  R.  763 ;  Belt's Suppt.  to  Ves.         (6)  4D.M.&  G.  395. 
Sen.  441.  (7)  Law  Rep.  4  Eq.  397. 

(3)  1  Wh.  &  T.  L.  C.  3rd  Ed.  550,         (8)  3  De  G.  &  J.  61*. 
553,  n,  and  the  cases  there  collected.  (9)  2  J.  &  Lat.  374. 

(4)  8  D.  M.  A  G.  391,  416.  (10)  Law  Bap,  6  Eq.  135, 141-2. 
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Lastly:  not  the  Plaintiff,  but,  if  any  one,  his  trustees,  ought  to     V.-O.O. 
bare  instituted  this  suit:   Troughton  v.  Binkes  (1);  Jerdein  v        1808 
Bright  (2).  Thoot 

[Sugden's  Vendors  and  Purchasers  (3),  and  the  remarks  (4)  on  holdsworth 
Phillips  v.  Phillips  (5),  were  also  referred  to.]  

Mr.  Herbert,  for  the  trustees. 

Mr.  Kay,  in  reply : — 

The  purchase  by  the  Defendants  of  a  prior  equitable  incum- 
brance gives  them  no  advantage.  It  might  have  been  otherwise 
had  they  got  in  the  legal  estate ;  but  this  they  have  not  done. 

Hooper  v.  Harrison  (6)  is  a  leading  authority  to  shew  that  pri- 
orities must  depend  upon  the  dates  of  the  creation  of  the  respective 
incumbrances,  irrespective  of  notice. 

Even  if  the  Defendants  had  no  notice,  they  could  take  from 
trustees  no  better  estate  than  the  trustees  could  give  them.. 


Nov.  14.  Sir  G.  M.  Gifpabd,  V.C.,  after  stating  the  facts  and 
the  several  defences,  observed  that  he  had  already  decided  at  the 
bearing  that  the  Defendant  Colton  was  simply  in  the  position  of  a 
person  having  an  estate  subject  to  a  charge ;  and  that  the  Defend- 
ants Holdsworth  and  Hodgkinson  could  make  no  claim  in  priority 
to  the  Plaintiffs  on  the  ground  that  they  derived  title  through 
John  Thorpe,  that  they  did  not  stand  in  any  better  position  than 
be  would  have  stood  in,  and  that  he  could  in  no  way  raise  any 
claim  until  after  the  £3000  had  been  first  duly  paid.  His  Honour 
continued: — 

With  respect  to  the  claim  of  the  other  Defendants,  Alfred  John 
Pogson  and  Harriett  his  wife,  the  date  of  John  Thorpe's  death  is 
enough  to  dispose  of  the  defence  of  the  Statute  of  Limitations.  As 
regards  the  rest  of  the  defence,  the  case  made  by  the  Plaintiff  is 
one  which  on  the  face  of  it  is  complete,  and  it  rests  entirely  with 
the  Defendants  to  allege  and  prove  some  ground  for  defeating  it. 

(1)  6  Ves.  573.  (4)  Pages  796-798. 

(2)  2  J.  &  H.  325.  (5)  31  L.  J.  (Ch.)  321. 

(3)  Page*  682,  738.  (6)  2  K.  &  J.  86. 

Vol.  VII.  L  2 


146  EQUITY  CASES.  [L.  B. 

V.-O.  G.     They  do  not  allege,  and  cannot  be  taken  to  allege,  that  they  hare 

1868       the  legal  estate.    They  allege  it  to  be  outstanding  in  the  heir  of 

Thorpe      William  Thorpe  (2),  and  it  appears  to  be  so  outstanding.     The 

Holdswobth.  SF01111^8  on  which  they  allege  that  they  have  the  best  right  to  call 

for  the  legal  estate  are,  first,  the  fact  of  their  being  assignees  of  all 

the  rights  and  interests  of  Mary  Nelson,  and  of  their  haying  as  such, 
amongst  other  things,  the  deeds  of  the  8th  of  February,  1812.  I 
have  altogether  failed  to  see  any  reason  why  the  possession  of 
those  deeds  by  them  as  assignees  of  Mary  Nelson  can  give  them 
the  best  right  to  call  for  the  legal  estate.  Then  it  is  said  that 
they  are  mortgagees,  and  as  mortgagees,  purchasers  for  value 
without  notice;  and,  that,  besides,  their  possession  of  the  title 
deeds  generally  gives  them  priority. 

True  it  is  that  neither  Mary  Nelson,  nor  these  Defendants,  had 
notice  of  the  Plaintiff's  charge ;  but  from  the  case  of  Brace  v. 
Duchess  of  Marlborough  (1)  down  to  Finch  v.  Shaw  (2)  and  Rooper 
v.  Harrison  (3),  the  rule  has  always  been  that  which  was  laid  down 
by  the  Lord  Justice  Wood  in  the  last  of  these  cases,  and  in  Stack- 
house  v.  Countess  of  Jersey  (4),  namely,  that,  as  between  equitable 
incumbrancers,  relief  will  be  given  to  the  incumbrancer  prior  in 
point  of  date,  unless  he  has  lost  his  priority  by  some  act  or  neglect 
of  his ;  and  that  relief  will  not  be  refused  to  him  as  against  a  sub- 
sequent incumbrancer  on  the  sole  ground  of  the  latter  being  a 
purchaser  for  value  without  notice,  unless  he  has  the  legal  estate, 
or  the  best  right  to  call  for  it. 

This  being  so,  what  I  have  to  consider,  first,  is,  whether  there  is 
anything  in  this  case  to  postpone  the  priority  of  the  Plaintiff's 
mortgage,  and  I  am  of  opinion  that  there  is  not ;  for  in  point  of 
fact  no  negligence  as  to  the  deeds  is  proved.  The  allegation  in 
the  answer  is,  that  either  John  Thorpe  or  George  Thorpe  handed 
over  the  deeds;  George  Thorpe  being  one  of  the  trustees,  and 
therefore  one  of  the  persons  who  had  a  perfect  right  to  the  custody 
of  the  deeds :  and,  though  it  was  urged  that  the  mere  custody  of 
the  deeds  was  enough  to  give  the  Defendants  priority,  I  am  of 
opinion  that  this  is  not  so,  nor  can  I  take  Layard  v.  Maud  (5)  to 

(1)  2  P.  Wms.  491.  (3)  2  K.  &  J.  86. 

(2)  19  Beav.  600.  (4)  1J.  &  H.  721. 

(5)  Law  Rep.  4  Eq.  397. 
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be  an  authority  for  such  a  proposition.    It  appears  that  in  that     V.-O.  G. 
caue  there  was  conduct  amounting  to  acquiescence  in  what  was       1868 
done  on  the  part  of  the  first  mortgagee,  and  the  decision  was      Thorps 
founded  on  Roberts  v.  Croft  (1),  which  is  one  among  many  autho- 
rities for  the  proposition,  that  the  mere  possession  of  the  title 
deeds  by  a  second  mortgagee,  through  a  purchaser  for  value 
without  notice,  will  not  give  him  priority.    There  must  be  some 
act  or  default  on  the  part  of  the  first  mortgagee  to  have  this 
effect 
Nothing  of  this  description  is  proved  in  this  case. 
I  have,  therefore  no  difficulty  in  going  the  length  of  declaring 
the  Plaintiff's  priority ;  and,  regard  being  had  to  the  nature  of 
the  security,  and  the  48th  section  of  the  15  &  16  Vict.  c.  86,  in 
directing  a  sale. 

But  whether  I  can  or  cannot  deprive  the  subsequent  mortgagee 
of  the  custody  of  the  deeds  is  a  different,  and,  regard  being  had  to 
the  authorities,  a  difficult  question. 

The  point  was  discussed  by  Lord  Cottenham  in  the  case  of 
Frazer  v.  Jones  (2).  In  the  result  he  found  it  unnecessary  to 
decide  the  question.  The  Lord  Justice  Wood  also  discussed  the 
question  in  Stackhouse  v.  Countess  of  Jersey  (3),  but  he  also  found 
it  unnecessary  to  come  to  a  decision  on  the  point. 

In  this  case,  the  Defendants  claim  to  be  interested  in  a  moiety 
of  the  property  only,  admitting  that  some  one  else  is  interested  in 
the  other  moiety.  At  the  instance  of  the  persons  interested  in 
the  other  moiety  they  may  be  compelled  to  produce,  though  not 
to  part  with,  the  deeds  relating  to  the  entirety.  J  therefore  can 
order  a  sale  and  a  production  of  the  deeds ;  and,  of  course,  attested 
r  copies  can  be  taken.  The  right  to  retain  the  deeds,  therefore,  is 
not  of  much  pecuniary  value.  At  the  same  time  I  am  bound  to 
yive  my  opinion  on  it. 

If  the  question  had  been  res  Integra  I  should  not  hesitate,  and 
I  infer  that  neither  Lord  Cottenham  nor  the  Lord  Justice  Wood 
would  have  hesitated,  as  to  the  conclusion  to  be  come  to  on  the 
subject  Unfortunately,  however,  it  is  not  res  integra.  In  Head 
t.  Egerton  (4)  Lord  Hardtoiekes  opinion,  though  he  refers  in  some 

(1)  2  De  G.  &  J.  1.  t3)  1  J.  &  H.  721. 

(2)  17  L.  J.  (Ch.)  353 ;  12  Jur.  443.  (4)  3  P.  Wms.  280, 
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V.-O.  G.     measure  to  the  conduct  of  the  first  mortgagee,  appears  to  be  against 
1868       ordering  a  delivery  up  of  the  deeds.     Wallwyn  v.  Lee  (1),  a  deci- 
Thorpb      si°n  of  Lord  Eldoris,  is  direct  on  the  point,  and  has  been  so  treated 
H     •■         by  Lord  St.  Leonards  in  Joyce  v.  De  Moleyns  (2). 

Therefore,  considering  myself  bound  by  these  authorities,  I  shall 

not  make  any  decree  depriving  the  Defendants  Alfred  John  Pogson 
and  Harriett  his  wife  of  the  possession  of  the  deeds.    Beyond  this, 
I  do  not  consider  my  bands  tied,  and  the  order  I  shall  make  is  a 
declaration,  first,  that  the  charge  vested  in  the  Plaintiffs  and  their 
trustees  is  a  first  charge  on  the  entirety  of  the  property  in  the 
pleadings  mentioned,  and  that  they,  by  force  of  that  charge,  have 
a  right  to  have  the  legal  estate  conveyed  as  they  may  direct,  and 
to  have  what  is  due  for  principal,  interest,  and  costs,  raised  by  a 
sale  of  the  property.    I  shall  then  order  an  immediate  sale  of  the 
property,  with  liberty  to  apply  for  directions  as  to  the  parties  who 
are  to  join  in  the  conveyance,  and  as  to  the  proceeds  to  arise  from 
the  sale.    I  shall  also  order  the  Defendants  Alfred  John  Pogson 
and  Harriett  his  wife,  to  produce,  for  the  purposes  of  the  sale,  all 
deeds  and  muniments  of  title  in  their  or  either  of  their  possession 
or  power  relating  to  the  entirety  of  the  property ;  and  there  will 
be  besides  an  account  of  what  is  due  to  the  Plaintiff  for  principal, 
interest,  and  costs;  and  I  shall  appoint  a  receiver:  but  Alfred 
John  Pogson  and  Harriett  his  wife  will  not  be  required  to  hand 
over  the  title  deeds  to  him.     There  will  probably  be  no  surplus 
after  paying  the  first  charge ;  if  there  is,  it  can  be  dealt  with  sub- 
sequently to  the  sale. 

It  was  suggested  in  the  course  of  the  argument  that  the  Plain- 
tiffs trustees  were  the  only  proper  parties  to  be  Plaintiffs.  I  am 
not  of  this  opinion.  The  costs  of  the  two  last-named  Defendants, 
who  are  trustees,  must  in  point  of  fact  be  taxed  and  paid  together 
with  the  Plaintiff's  costs.  The  suit  is  really  a  suit  for  carrying 
into  effect  the  settlement  of  May,  1813,  and  the  Defendants  are 
all  necessary  parties  for  that  purpose,  though  not  entitled  to  costs 
as  against  the  persons  interested  in  the  prior  charge. 

The  decree  must  be  without  prejudice  to  such  proceedings,  it 
any,  as  may  be  taken  at  law  in  respect  of  the  deeds,  or  any  of  them, 
against  John  Pogson  and  his  wife. 

(1)  9  Yea.  24.  (2)  2  J.  &  Lat  374. 
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Dec  19,  22.    By  the  draft  decree  it  was  declared  that  the     V.-O.  a. 
Plaintiff  s  security  was  a  first  charge  on  the  hereditaments ;  and       1868 
that  he  was  entitled  to  have  the  sum  of  £2599  raised  by  sale ;      thobfi 
then  it  was  ordered  that  the  costs  of  the  trustees  as  between  soli-  „      v  

HOLWWOBTH. 

citor  and  client  be  taxed  and  paid  by  the  Plaintiff ;  for  an  account       

of  what  was  due  to  the  Plaintiff,  including  such  costs ;  then  a  sale, 
with  liberty  to  any  party  not  having  the  conduct  of  the  sale  to 
bid ;  and  then  that  "  for  the  purposes  of  the  sale  the  said  Defendants 
Alfred  John  Pogson  and  Harriett  his  wife  do  produce  all  deeds  and 
documents  in  their  custody  or  power  relating  to  the  said  heredita- 
ments as  the  Judge  shall  direct ;"  then  that  a  receiver  be  appointed, 
with  liberty  to  apply. 

The  Plaintiffs  moved  to  insert  in  the  decree  after  the  opening 
declarations,  the  following  clause;  "and  it  is  ordered  that  the 
Defendants  Hold&worth  and  Hodgkinson,  and  the  Defendant  Cotton, 
do  deliver  upon  oath  to  the  Plaintiff  Fouler  all  deeds  and  docu- 
ments in  their  or  either  of  their  possession  or  power  relating  to 
the  property  comprised  in  the  indenture  of  settlement  of  the  25th 
of  April,  1828/' 

The  insertion  of  these  words  had  been  objected  to  in  the  Regis- 
trars' office  as  irregular. 

The  point  haying  been  spoken  to  on  minutes, 

The  Vice-Chancellor  said  there  could  be  no  doubt  that  the 
clause  which  the  Plaintiff  proposed  to  insert  was  not  one  which 
the  ordinary  forms  of  the  Court  could  justify.  The  Registrar 
had  stated  that  a  direction  for  the  delivery  up  of  deeds  was  not 
now  an  ordinary  part  of  a  decree  of  this  kind.  But  this  decree 
differed  from  the  ordinary  case  in  this  respect,  that  certain  parties, 
namely,  Alfred  John  Pogson  and  Harriett  his  wife,  were  thereby, 
for  the  purposes  of  the  sale,  ordered  to  produce  the  deeds  in  their 
custody  or  power,  and  consequently  it  became  necessary  to  say 
something  as  to  the  deeds  in  the  possession  of  the  other  Defend- 
ants, for  if  a  decree  ordered  two  of  the  Defendants  to  produce, 
and  not  the  rest,  the  inference  would  be  that  the  others  were  not 
to  produce  at  all.  The  form,  therefore,  would  be,  after  striking 
out  the  clause  proposed  by  the  Plaintiff,  to  order  that  the  Defen- 
dants Alfred  John  Pogson  and  Harriett  his  wife  were  not  to  deliver 
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V.-O.  G.     over  the  deeds  and  writings  in  their  custody  or  power,  but  that 
1868       they  were  to  produce  them  for  the  purposes  of  sale ;  that  all  other 
Thobpb      parties  were  to  produce  the  deeds  in  their  custody  or  power  for  the 
purposes  of  sale ;  and  as  to  the  last-mentioned  deeds,  that  the  pur- 
chaser was  to  be  at  liberty  to  apply  in  Chambers  as  he  might  be 
advised. 

His  Honour  added  that  upon  such  application  he  should  not 
hesitate  to  order  the  last-mentioned  deeds  to  be  delivered  over  to 
the  purchaser. 

The  date  of  the  decree  would  not  be  altered ;  so  that  each  party 
would  be  left  to  bear  his  own  costs  of  the  present  application.' 

Solicitors  for  the  Plaintiff:  Messrs. Rogerson  &Ford,  for  Messrs. 
W.  E.  &  B.  Hewlett,  Kirton~in-Lindsey. 

Solicitors  for  the  Defendants :  Messrs.  W.  &  H.  P.  Sharp,  for 
Mr.  John  Whatt,  WorJcsop  ;  Messrs.  Coverdale  &  Co.,  for  Messrs. 
Kelt,  Freer,  &  Hett,  Winterton ;  Messrs.  Austen,  Do  Oex,  &  Hard- 
ing, for  Messrs.  Percy,  Goodatt,  &  Brown,  Nottingham. 
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In  re  PHILPS'  WILL.  M.  it. 

1869 


Will— Gift  to  "  Children  then  living  or  their  Eeir8n—U  Heirs  n—Next  of  Kin 

when  ascertained.  Jan.  23,  25. 

A  testator,  by  his  will,  directed  that  a  sum  of  stock  should  after  the  death 
of  his  wife  be  divided  among  his  "children  then  living,  or  their  heirs."  Two 
of  the  children  were  dead  at  the  date  of  the  will ;  three  survived  the  testator 
and  died  in  the  lifetime  of  his  wife ;  and  two  survived  her : — 

Held,  (1),  that  the  "heirs"  of  the  children  who  predeceased  the  wife  (in- 
clnding  the  two  who  were  dead  at  the  date  of  the  will)  were  entitled  to  share 
in  the  fund  along  with  the  children  who  survived  her ;  (2),  that  by  "  heirs" 
were  meant  the  statutory  next  of  kin  of  the  children  ;  (3),  that  such  next  of 
kin  were  to  be  ascertained,  in  the  case  of  the  children  who  survived  the 
testator,  at  the  time  of  the  death  of  each  child ;  but  in  the  case  of  the  children 
who  predeceased  the  testator,  at  the  time  of  the  testator's  death. 

Hamilton  v.  Mills  (1)  distinguished* 

DY  a  settlement  made  in  November,  1830,  on  the  occasion  of  the 
marriage  of  Thomas  Philps  with  Eunice  his  fourth  wife,  it  was 
agreed  that  the  trustees  thereof  should  stand  possessed  of  a  sum  of 
£1400,  New  3£  per  Cent  Stock,  upon  trust  to  pay  the  income 
thereof  to  Eunice  Philps  during  her  life,  and  immediately  after 
her  decease  upon  trust  for  such  persons  as  Thomas  PhUps  should 
by  his  last  will  appoint. 

In  December,  1835,  Thomas  Philps  made  a  codicil  to  his  will  in 
the  following  terms : — "  The  marriage  agreement  between  Thomas 
Philps  and  Enice  Philps  made  November,  1830,  is  that  I,  Thomas 
Philps,  have  transferred  14  hundred  pounds  of  the  3£  per  Cent. 
Stock  of  the  Bank  of  England,  the  interest  for  the  use  of  my 
dear  beloved  Enice  during  her  life,  if  I  should  die  first,  and  after 
her  death  to  be  divided  between  my  children  than  living,  or  there 

heirs." 
Thomas  Philps  died  in  July,  1836 ;  and  Eunice  Philps  in  December, 

1866. 

Thomas  Philps  had  seven  children.  Two  of  these  children  were 
dead  at  the  date  of  the  codicil,  one  a  daughter,  Susanna,  who  married 
and  left  issue  one  son,  John  Abel ;  the  other,  Thomas  Nathaniel,  who 

left  no  issue* 

(1)  29  Beav.  193. 
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M.  K,  Three  survived  their  father,  and  died  in  the  lifetime  of  Eunice 

1869       Philps,  viz. : — John,  who  left  his  widow  and  one  son,  Walter,  him 
ln  re       surviving ;  James,  who  was  never  married ;  and  Richard,  who  left 
PmLP8' WlLL*  his  widow  and  several  children  him  surviving. 

The  remaining  two  children,  Thomas  and  Sarah,  survived  Eunice 
Philp8 ;  Sarah  had  since  died. 

Upon  the  death  of  Eunice  Philps,  the  fund  subject  to  the  trusts 
of  the  settlement  was  transferred  into  Court ;  and  a  Petition  was 
presented  by  Thomas  Philps  and  the  representatives  of  Sarah  for 
the  distribution  thereof.        + 

• 

Sir  B.  BaggaUay,  Q.C.,  and  Mr.  Brislowe,  for  the  Petitioners, 

* 

claimed  the  whole  fund,  as  representing  the  only  children  who  sur- 
vived the  tenant  for  life.  The  gift  was  to  the  children  living  at 
the  death  of  the  testator's  wife ;  but  if  there  should  be  no  child 
then  living,  then  to  the  heirs  of  all  the  children.  The  "heirs," 
therefore,  were  only  to  take  in  the  event  of  there  being  no  children 
then  living. 

Mr.  Hanson,  for  Waller  Philps,  contended  that  under  the  words 
"  or  their  heirs,"  the  "  heirs"  of  children  who  died  before  the  tenant 
for  life  were  entitled  to  share :  King  v.  Cleavdand  (1) ;  and  that  by 
"  heir"  was  meant  the  heir-at-law  of  the  deceased  child :  Hamilton 
v.  Mills  (2) ;  In  re  Bootes  (3). 

Mr.  Rawlinson,  for  the  other  ^Respondents,  with  the  exception  of 
John  Abel,  submitted  that  the  "  heirs"  of  the  two  children  who  were 
dead  at  the  date  of  the  codicil  were  not  entitled  to  share. 

Mr.  Hadley,  for  John  Abel  (who  was  heir-at-law  and  sole  next  of 
kin  of  his  mother,  and  also  one  of  the  next  of  kin  of  several  of  the 
deceased  children),  contended  that  the  "  heirs"  of  the  children  who 
were  dead  at  the  date  of  the  codicil  were  not  excluded ;  and  that 
by  "heirs"  were  meant  the  next  of  kin  under  the  Statutes  of 
Distribution :  Doody  v.  Biggins  (4) ;  In  re  Porter's  Trust  (5). 

Sir  B.  BaggaUay y  in  reply. 

(1)  26  Beav.  26, 166;  4  De  G.  &  J.  (3)  1  Dr.  &  Sm.  228.   ] 
477.  (4)  2  K.  &  J.  729. 

(2)  29  Beav.  193.  (5)  4  Ibid.  188.      j 
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Jan.  25.    Lobd  Bombay,  M.B.,  after  stating  the  facts,  con-       M.  a. 

tinned :—  1869 

The  first  question  is.  who  takes  under  these  words:  " My  chil- In  re 

^  .  PmLra'  Will. 

iiea  then  living  or  their  heirs  ?"    Who  are  the  persons  who  con-       

statute  the  class  to  take  ?    Are  the  heirs  of  children  deceased  in- 
cluded, and  if  so,  are  the  heirs  of  all  the  children  let  in  ? 

I  was  referred  to  the  case  of  King  v.  Gleavdand  (1)  as  conclu- 
sive upon  the  subject,  and  the  more  I  consider  that  case,  the  more 
I  think  that  it  is  conclusive ;  and  that  the  word  "  or"  is  to  be  taken 
conjunctively,  and  that,  therefore,  the  gift  includes  the  heirs  of 
deceased  children.  That  being  so,  I  think  it  includes  the  heirs  of 
all  deceased  children,  and  that  it  is  impossible  to  make  a  distinction 
with  reference  to  those  who  died  in  the  lifetime  of  the  testator.  I 
think  he  intended  all  to  take,  or  he  would  have  made  some  distinc- 
tion. One  of  them  has  left  a  child.  It  is  clear  he  intended  that 
child  to  take.  If  he  had  intended  to  make  a  distinction,  he  would 
have  excluded  the  particular  child  who  predeceased  him  and  who 
left  no  children. 

The  next  question  is,  the  meaning  of  the  word  "  heirs,"  and  it 
was  upon  that  I  was  more  desirous  of  looking  into  the  cases,  for 
with  regard  to  the  other  point  I  was  completely  satisfied  with  the 
exact  application  of  the  case  of  King  v.  Cleaveland,  which  was  ela- 
borately discussed  by  the  Judges  of  the  Court  of  Appeal,  who 
affirmed  the  view  taken  at  the  Bolls.  The  question  is  who  takes 
under  the  word  "  heirs."  I  do  not  think  the  case  of  Hamilton  y. 
Mitts  (2)  governs  this  case.  1  think  that  was  a  peculiar  case. 
There  I  came  to  the  conclusion  that  the  exact  words  being  "the 
right  heir,"  the  testator  meant  to  give  it  to  the  heir-at-law  as 
a  persona  designate.  That  is  not  so  here.  I  think  the  testator 
uses  the  word  "  heir "  as  it  is  commonly,  I  may  say,  vulgarly, 
used  in  society,  for  the  person  who  takes  the  property  after  ano- 
ther person's  death ;  that  is,  he  meant  those  to  take  the  property 
who  would  take  it  according  to  law  if  the  property  had  vested 
in  the  person  in  his  lifetime  and  he  had  died  without  making  a 
will  The  consequence  is,  that  I  think  the  next  of  kin  of  all 
the  five  deceased  children  will  take  .along  with  the  two  who 
survived. 

(1)  4  De  G.  &  J.  477.  (2)  29  Beav.  193. 

JT2  1 
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M.  B.  Mr.  Hanson : — Will  your  Lordship  say  whether  the  next.of  kin  are 

1869        to  be  ascertained  now  or  at  the  death  of  the  testator? 


Emu*'  Will.     Mr.  Hadley : — Tn  King  v.  Cleaveland  (1),  it  was  held  that  the  next 
"""""       of  kin  were  to  be  ascertained  at  the  death  of  each  child. 

Lord  Bombay,  M.R. : — That  point  was  not  argued,  but  it  i» 
now  settled  by  the  decision  of  the  House  of  Lords  that  the  next  of 
kin  are  to  be  ascertained  at  the  death  of  each  child. 

Mr.  Hadley : — With  regard  to  the  two  children  who  died  in  the 
testator's  lifetime,  the  next  of  kin  will  be  ascertained  at  the  death 
of  the  testator. 

Lord  Eomillt,  M.E. : — Yes ;  because  the  will  does  not  take 
effect  until  then. 

Solicitors :  Messrs.  Heather,  Son,  &  QUI ;  Messrs.  Bandatt  & 
Angier,  agents  for  Mr.  /..  D.  Down,  Dorking. 


M.R.:  J1EYMANN  v.  EUROPEAN  CENTRAL  RAILWAY 

1868  COMPANY. 


^lC'  *1'1*'  *  **'      Company — ShareJiolder — Misrepresentation — Suppressio  verv — Payments  hy 

Promoter  to  Directors — Delay. 

A  company  was  formed  for  the  purpose  of  making  and  working  a  railway 
in  Switzerland  under  a  concession  vested  in  H.,  a  contractor,  and  transferred 
by  him  to  the  company  under  an  agreement  by  which  he  obtained  the  con- 
tract for  making  the  line,  the  terms  of  the  contract  being  stated  in  the  articles 
of  association.  Before  the  formation  of  the  company  H.  agreed  to  give  &., 
who  afterwards  became  the  chairman  of  the  board  of  directors,  £2000  worth 
of  paid-up  shares,  and  after  the  company  was  formed  he  paid  the  deposit  and 
allotment  moneys  on  the  shares  taken  by  &  and  several  other  directors,  and 
gave  to  C.  and  W.,  who  afterwards  became  directors,  bills  for  £10,000,  in 
consideration  of  their  procuring  a  credit  company  to  bring  out  the  company. 
The  directors  issued  a  prospectus,  which  contained  no  misrepresentations,  bat 
did  not  mention  the  transactions  between  B.  and  the  directors : — 

Held,  that  there  was  no  such  suppression  of  material  facts  in  the  prospectus, 


(1)  4  De  G.  &  J.  477. 
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as  to  entitle  a  person  wno  had  been  induced  by  it  to  take  shares  in  the  com-        M.  B. 
pany,  to  be  relieved  of  his  shares.  -ggp 

Stmble,  that  a  shareholder  who  institutes  a  suit  to  be  relieved  of  his  shares         v^ 

on  the  ground  of  misrepresentation  more  than  three  months  after  he  has  dis-  Hmcunr 

ooTered  the  misrepresentation,  loses  his  right  to  relief  by  his  delay.  Eubopbah 
j  Central 

IN  June,  1863,  Howard  Ashton  Holden,  a  railway  contractor,  and  Ratlwat  °°* 
&ar  other  persons,  obtained  from  the  canton  of  Tessin,  in  Switzer- 
land, a  concession  for  making  a  railway  from  Chiasso  to  BeBinzona 
and  Biasca,  and  a  branch  from  BeUinzona  to  Locarno,  with  a  pre- 
ferential right  of  extending  the  line  to  Lucerne  or  Coire,  so  as  to 
effect  a  junction  between  the  systems  of  railways  north  and  south 
of  the  Alps.  The  beneficial  interest  in  the  concession  was  vested 
in  Eolden.  In  October,  1863,  Hidden  applied  to  Colonel  Sykes, 
the  chairman  of  the  East  India  Company,  to  assist  him  in  forming 
a  company  to  carry  out  the  concession,  and  Syhes  agreed  to  do  so, 
provided  that  he  incurred  no  pecuniary  responsibility.  Holden 
thereupon  wrote  and  gave  to  SyJces  the  following  letter : — 

"London,  Nov.  11, 1863. 
"  Sir, — In  consideration  of  the  assistance  you  have  on  public 
grounds  rendered  me  in  organizing  the  Central  European  Railway 
Company,  I  hereby  undertake  to  transfer  to  you  one  hundred  paid- 
up  shares  of  £20  each. 

«  H.  A.  Holden.9' 
.  u  To  Colonel  SyJces,  M.P." 

Eolden  also  procured  the  consent  of  several  other  persons  to  act 
as  directors  of  the  proposed  company,  some  of  whom  he  promised 
to  provide  with  the  shares  that  might  be  requisite  to  qualify  them 
for  the  office.  Various  meetings  of  these  provisional  directors 
were  held,  Syhes  being  chairman.  On  the  13th  of  January,  1864, 
Eolden  sent  to  the  provisional  directors  a  written  proposal  to 
undertake  the  contract  for  the  construction  of  the  proposed  rail- 
way for  £1,100,000,  of  which  £200,000  might  be  paid  in  paid-up 
shares  of  the  company.  The  directors  referred  this  offer  to 
3fr.  Bidder,  whom  they  had  appointed  their  consulting  engineer, 
and  having  been  advised  by  him  that  under  the  circumstances  the 
lenns  proposed  were  reasonable,  they  passed  a  resolution  on  the 
19th  of  January  accepting  the  proposal.  Bidder,  in  his  evidence 
in  the  suit,  stated  that  he  had  based  his  advice  upon  the  sections. 
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M.  R.       plans,  and  estimates  furnished  by  Holden,  which  he  had  not  checked, 

1868       assuming  them  to  be  correct. 

Hitman*        On  the  20th  of  January,  1864,  the  company  was  formed  and 

E    *-         registered  as  a  limited  company  under  the  Companies  Act,  1862, 

Central     under  the  name  of  the  European   Central  Railway  Company, 

_     '  Limited,  with  a  nominal  capital  of  £1,400,000,  the  first  issue  to  be 

£700,000  in  35,000  shares  of  £20  each.    The  memorandum  of 

association  was  subscribed  by  seven  nominees  of  Holden  for  five 

shares  each. 

The  articles  of  association  empowered  the  directors  to  consolidate 
the  shares  into  shares  of  a  larger  nominal  value,  and  provided  that 
the  first  directors  should  be  appointed  by  the  subscribers  of  the 
memorandum,  and  that  all  future  directors  until  the  meeting  of 
the  company  in  the  year  1866,  should  be  appointed  by  the  board. 
The  holding  of  fifty  shares  was  prescribed  as  the  qualification  for 
directors,  but  this  did  not  apply  to  directors  appointed  before  the 
meeting  in  1866. 

The  95th  clause  was  as  follows :— "  The  concession  dated  the  16th 
day  of  June.  1863  (mentioned  in  the  memorandum  of  association), 
granted  by  the  canton  of  Tessin,  in  Switzerland,  to  Messrs.  James 
Alfred  Hattett,  Oetavius  Ommanney,  Henry  Haggard,  Robert  George 
SiHar,  and  Howard  Ashton  Holden,  and  since  ratified  by  the  Swiss 
Federal  Government,  and  all  the  rights,  privileges,  benefits,  and 
advantages  secured  by  that  concession,  are  to  be  assigned  and  trans- 
ferred by  or  by  the  direction  of  Howard  Ashton  Holden,  to  whom  the 
beneficial  interest  in  the  same  belongs,  to  the  said  company,  when 
and  so  soon  as  the  said  company  shall  pay  to  the  said  Howard  Ashton 
Holden  the  sum  of  £30,000,  being  the  amount  of  caution  and  other 
moneys  disbursed  by  the  said  Howard  Ashton  Holden  in  and  about 
securing  the  said  concession,  and  the  said  company  hereby  agree 
to  execute  to  the  said  Howard  Ashton  Holden  a  contract  for  con- 
struction of  the  necessary  works  of  the  railway,  with  all  suitable 
buildings,  from  Chiasso  to  Biasea,  in  the  canton  of  Tessin,  with  a 
branch  railway  from  BeUinzona  to  Locarno,  for  a  sum  of  £1,100,000 
sterling,  being  the  amount  sanctioned  by  Mr.  George  Parker  Bid- 
der, C.E.,  the  consulting  engineer  of  the  said  company,  according 
to  such  specification  and  upon  such  terms  as  shall  be  satisfactory 
to  the  said  Howard  Ashton  Holden,  and  be  approved  by  the  said 
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George  Parker  Bidder,  it  being  the  intention  of  these  articles  of       M.E. 
association  to  constitute  the  said  Howard  Addon  Hdden  the  con-        1868 
tractor  for  the  construction  of  the  said  railway  and  branch  railway,     hetmavn 
with  all  suitable  buildings,  at  the  sum  of  £1,100,000  sterling,  and    ^^ 
to  secure  to  him  the  option  of  undertaking  all  future  contracts     Ciktbal 
which  may  be  entered  into  by  this  company  for  extension  of  such        — 
lines  or  line,  upon  such  terms  as  the  board  and  the  consulting 
engineer  of  the  said  company  for  the  time  being  may  deem  reason- 
able and  proper." 

In  March,  1864,  Hdden  applied  to  Thomas  Cave,  sheriff  of 
London  and  Middlesex,  to  introduce  him  to  a  credit  company  who 
would  bring  out  his  proposed  company,  and  offered  to  give  Cave 
£10,000  for  such  introduction.     Cave  applied  for  that  purpose  to 
Cornelius  Walford,  the  managing  director  of  the  Financial  Corpo- 
ration, Limited,  and  offered  him  half  the  commission  to  be  paid  by 
Hdden.     Walford  submitted  the  matter  to  the  Corporation,  and 
they  agreed  to  bring  out  the  company,  upon  the  company  paying 
them  £5000  and  adding  one  or  two  of  their  directors  to  the  board 
of  directors  of  the  company.    On  the  18th  of  March,  1864,  Hdden 
gave  to  Cave  and  Walford  ten  bills  of  exchange  of  £1000  each, 
accepted  by  him,  and  they  signed  a  letter  by  which  they  acknow- 
ledged the  receipt  of  the  bills,  and  undertook  to  renew  all  or  any 
of  them  on  payment  of  interest  at  5  per  cent  per  annum,  until 
Hdden  should  receive  "  the  promotion  money  or  other  payments  " 
from  the  company.    On  the  same  day  Holden  gave  to  Cave  and 
Walford  a  written  undertaking  that  they  should  be  "  qualified  free 
of  cost  to  sit  as  directors  in  the  company,  and  that  they  should  be 
appointed  directors.99 

On  the  18th  of  March  Sykes  and  nine  other  persons  were  ap- 
pointed directors,  and  Bykes  was  elected  chairman,  and  on  the 
same  day  they  ratified  the  agreement  with  the  Financial  Corpora- 
tion. On  the  21st  of  March  Cave  and  Walford  were  elected 
directors,  the  latter  on  the  nomination  of  the  Financial  Corpo: 
ration* 

On  the  24th  of  March  the  directors  passed  a  resolution  altering 
the  first  issue  of  capital  from  35,000  shares  of  £20  each  to  17,500 
shares  of  £40  each. 
Each  of  the  directors  took  twenty-fire  shares  in  the  company, 
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M.B.  and  Holden  paid  the  deposit  of  £1  per  share  and  the  allotment 

1868  money  of  £3  per  share  upon  the  shares  taken  by  several  of  them, 

He^Tnn  including  Syhes. 

E    *'  At  the  end  of  March,  1864,  the  directors  issued  a  prospectus  of 

Central  the  company,  which  stated  that  the  Financial  Corporation  invited 

"Ratt  wav  fin 

BAIL™  °°-  subscriptions  for  shares  in  the  company,  and  set  out  the  names  and 
descriptions  of  the  chairman  and  directors,  and  stated  (among  other 
things)  that  "  a  responsible  contractor  had  undertaken  to  construct 
and  complete  the  line  for  a  sum  within  the  amount  of  capital,"  and 
that  u  the  memorandum  and  articles  of  association,  and  a  transla- 
tion of  the  concession,  lay  for  inspection  at  the  offices  of  the 
company." 

On  the  1st  of  April,  1864,  the  Plaintiff,  L.  Heymann,  applied 
for  200  shares,  which  were  allotted  to  him,  and  he  had,  upon  the 
institution  of  the  suit,  paid  upwards  of  £3600  in  respect  of  them. 

In  July,  1866,  Holden  wrote  a  letter  to  SyJces  complaining  that 
he  had  not  received  SyJces9  support  in  carrying  out  the  works  of 
the  company,  and  calling  upon  SyJces  to  repay  the  £100  paid  by 
him  in  respect  of  SyJces*  shares,  to  which  SyJces  replied  by  referring 
him  to  his  solicitor,  and  reminding  him  of  the  "  obligation  dated 
the  11th  of  November,  1863." 

In  August,  1866,  the  Plaintiff  was  informed  of  this  correspond- 
ence, and  on  the  8th  of  December,  1866,  he  filed  the  bill  in  this 
suit  against  the  company,  SyJces,  Cave,  and  Walford,  and  two 
other  directors,  against  whom  he  subsequently  allowed  the  bill  to 
be  dismissed.  The  bill  alleged  that  he  had  become  a  shareholder 
in  reliance  on  the  prospectus,  and  on  the  good  faith  of  the  persons 
named  therein  as  directors,  and  upon  the  statements  and  represen- 
tations in  the  prospectus  being  honest,  and  made  by  the  directors 
acting  in  good  faith  in  the  interest  of  the  persons  who  should 
become  shareholders,  and  particularly  that  the  contract  referred  to 
in  the  prospectus  had  been  approved  by  the  directors,  without 
having  any  interest  in  respect  thereof  adverse  to  that  of  the  share- 
holders, and  without  any  pecuniary  inducement  or  share  or  interest 
in  the  contract  having  been  given  or  promised  to  them  by  the 
contractor ;  that  he  would  not  have  applied  for  any  shares  if  he 
had  been  informed  of  the  bargains  and  arrangements  between  the 
several  directors  and  the  contractor;  that  the  contract  price  and 
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other  payments  agreed  to  be  made  to  Hclden  were  extravagantly      .  M.  B. 
great,  and  that  the  works  might  have  been  constructed  at  a  much        1868 
less  price  if"  the  directors  had  acted  in  good  faith  in  the  interests    hxtmIhn 
of  the  company;  that  the  Plaintiff,  in  August,  1866,  received    j^^L^ 
information  which  ultimately  led  to  his  discovery  of  the  arrange-     Central 
meats  made  between  the  directors  and  the  contractor;  and  it        — 
prayed  (1),  that  it  might  be  declared  that  the  Plaintiff  ought  to  be 
relieved  from  his  position  of  a  shareholder  in  the  company,  and 
that  the  contract  between  him  and  the  company  ought  to  be 
rescinded,  and  that  his  name  might  be  removed  from  the  register 
of  shareholders ;  (2)  that  the  Defendants  might  be  ordered  to 
recoup  to  the  Plaintiff  his  payments  on  account  of  the  shares,  and 
also,  in  case  the  relief  sought  by  the  first  paragraph  of  the  prayer 
should  not  be  granted,  to  indemnify  him  against  all  further  liar 
bility  in  respect  of  the  shares. 

Sykes,  by  his  answer,  stated  that  Hclden  had  not  transferred  to 
him  any  paid-up  shares  in  fulfilment  of  his  obligation,  and  had 
never  paid  anything  on  his  account,  except  the  deposit  and  allot- 
ment money  on  the  twenty-five  shares ;  that  the  terms  of  the  con- 
tract were  fixed  in  reliance  on  the  judgment  of  Bidder  ;  and  that 
Rd&en  had  continually  failed  to  perform  his  contract,  and  had 
made  repeated  applications  to  the  directors  for  pecuniary  aid, 
which  they  had  rejected. 

Cave  and  Walford,  by  their  answers,  admitted  that  they  had 
received  upwards  of  £3000  each  upon  the  bills  given  to  them  by 
Edden, 

On  the  28th  of  January,  1868,  the  company  was  ordered  to  be 
wound  up* 

Mr.  Southgate,  Q.C.,  and  Mr.  Marten,  for  the  Plaintiff: — 

The  prospectus  put  forth  by  the  company,  by  which  the  Plaintiff 
was  induced  to  become  a  shareholder,  suppressed  the  facts  that 
the  contractor  who  had  the  contract  for  executing  the  whole  of  the 
company's  works  had  paid  the  deposit  and  allotment  moneys  on 
the  shares  of  the  directors,  had  agreed  to  give  the  chairman  paid- 
up  shares  to  the  amount  of  £2000,  which  shares  he  could  only 
get  by  means  of  the  contract,  and  had  given  to  two  of  the 
other  directors  bills  for  £10,000,  which  were  to  be  renewed  until 
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M.  B.      he  received  the  promotion  money  and  other  payments  from  the 

1868        company.    These  were  facts  which  materially  affected  the  pro- 

Heymamn    spects  of  the  success  of  the  undertaking,  and  if  known  to  the 

••  Plaintiff  would  have  deterred  him  from  becoming  a  shareholder; 

European  .   ° 

Central  he  is  therefore  entitled  to  avoid  the  contract  which  he  was  induced 
'  to  make  by  the  misrepresentation  of  the  company :  Central  Bail- 
way  Company  of  Venezuela  v.  Kisch  (1) ;  New  Brunswick  and 
Canada  Railway  Company  v.  Muggeridge  (2) ;  Henderson  v.  La- 
con  (3) ;  In  re  Reese  River  Silver  Mining  Company,  Smith's 
Case  (4) ;  Kent  v.  Freehold  Land  Company  (5) ;  Rosrr.  Estates  In* 
vestment  Company  (6)  ;  Oalces  v.  Turquand  (7) ;  Bates  v.  Hewitt  (8) ; 
Maddeford  v.  Austwiek  (9). 

Any  one  reading  this  prospectus  with  the  names  of  the  directors 
prominently  introduced  would  naturally  believe  that  the  directors 
were  in  a  position  to  protect  the  interests  of  the  company,  and 
were  prepared  to  incur  the  same  risks  and  liabilities  as  other  share- 
holders, but  who  would  have  become  a  shareholder  if  he  knew  that 
the  directors  were  indemnified  by  the  promoter  and  contractor 
against  their  liabilities  as  shareholders,  and  were  under  obligations 
to  him  which  disqualified  them  from  exercising  a  proper  control 
over  him  in  his  dealings  with  the  company,  and  that  some  of  them 
were,  in  fact,  interested  in  his  contract  ?    That  contract  itself  was 
made  without  proper  inquiries  and  in  reliance  upon  the  contractor's 
own  estimates ;  it  is  true  it  was  set  out  in  the  articles  of  associa- 
tion which  were  referred  to  in  the  prospectus,  but  no  one  could 
judge  of  the  fairness  or  propriety  of  its  terms  by  simply  reading 
the  articles,  and  persons  intending  to  take  shares  would  necessarily 
trust  to  the  judgment  of  the  directors,  assuming  them  to  be  in- 
dependent and  disinterested.    The  directors,  in  fact,  were  inviting 
the  public  to  become  their  cestuis  que  trust  for  the  purpose  of 
carrying  out  a  contract  in  which  some  of  themselves  had  an  inte- 
rest contrary  to  that  of  their  cestuis  que  trust ;  the  case,  therefore, 
is  within  the  principle  by  which  the  Court  sets  aside  transactions 

(1)  Law  Kep.  2  H  L.  99.  (5)  Law  Rep.  4  Eq.  588 ;  3  Ch.  493. 

(2)  1  Dr.  &  Sm.  363,  381.  (6)  Ibid.  3  Eq.  122 ;  3  Ch.  682. 

(3)  Law  Rep.  6  Eq.  249.  (7)  Ibid.  2  H.  L.  825. 

(4)  Ibid.  2  Ch.  604.  (8)  Ibid.  2  Q.  B.  595. 

(9)  1  Sim.  89. 
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between  trustee  and  cestui  que  trust :  Ex  parte  Lacey  (1).     It        M.  K. 
is  true  that  there  has  been  no  case  in  which  the  concealment  of       1868 
the  particular  facts  concealed  in  this  case,  viz.,  payments  to  or  for    hktuah* 
the  benefit  of  directors,  has  been  made  the  ground  for  setting  aside    European 
a  contract  to  take  shares ;  but  this  is  only  one  of  the  many  forms     Czntral 

of  fraud  developed  by  the  system  of  limited  companies,  to  meet        

which  the  doctrines  of  Courts  of  Equity  must  be  extended.  The 
winding-up  does  not  deprive  the  Plaintiff  of  bis  right  to  rescind 
the  contract,  inasmuch  as  he  had  instituted  this  suit  long  before  its 
commencement:  Smith's  Case  (2).  That  case  is  still  a  binding 
authority  notwithstanding  the  dicta  in  Oakes  v.  Turquand  (3) : 
Kent  v.  Freehold  Land  Company  (4) ;  Henderson  v.  Lacon  (5). 
The  Plaintiff  is  therefore  entitled  to  be  relieved  from  his  shares, 
and  to  have  the  money  which  he  has  paid  for  them  repaid  by  the 
company  and  by  the  Defendant  directors  who  authorized  the  issu- 
ing of  the  prospectus :  Henderson  v.  Lacon ;  and  if,  in  conse- 
quence of  the  winding-up  the  Plaintiff  cannot  be  relieved  from  his 
shares,  the  directors,  who,  by  issuing  the  prospectus,  fraudulently 
induced  him  to  take  shares,  must  indemnify  him  against  the  lia- 
bilities which  he  has  thereby  incurred.  The  directors  are  severally 
as  well  as  jointly  liable,  and  the  Plaintiff  is  entitled  to  relief  against 
any  of  them  without  making  the  others  parties  to  the  suit :  Attorney- 
General  v.  Wilson  (6). 

Mr.  Jessel,  Q.C.,  and  Mr.  Bardswell,  for  the  company : — 

First :  There  was  no  such  concealment  of  material  facts  in  the 
prospectus  as  to  entitle  the  Plaintiff  to  have  his  contract  rescinded. 
It  is  the  ordinary  and  well-known  practice  in  getting  up  these 
limited  companies  for  the  promoters  to  provide  the  directors  with 
qualification  shares,  and  it  has  never  before  been  suggested  that  such 
a  matter  ought  to  be  stated  in  the  prospectus.  The  promise  to  give 
Syhes  paid-up  shares  was  made  as  an  inducement  to  him  to  give 
the  benefit  of  his  name  and  experience  to  the  company,  and  had 
no  reference  to  Holdens  contract ;  the  payments  to  Cave  and  Wok 
ford  were  made  before  they  became  directors,  and  long  after  the 

(1)  6  Ves.  625.  (4)  Law  Rep.  3  Ch.  493. 

(2)  Law  Rep.  2  Ch.  604.  (6)  Ibid.  6  Eq.'  249,  263. 

(3)  Ibid.  2H.L  325,  352.  (6)  Cr.  &  Ph.  1. 
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M.  R.      contract  had  been  made  between  Holder*  and  the  company.    None 
1868       of  the  directors  had  the  slightest  interest  in  Holderis  contract,  and 
Hbthahk    it  is  evident  from  Holdens  dissatisfaction  with  them  that  they  have 
Ecbqfean    no*  favoured  him  a*  the  expense  of  the  company.    The  contract 
Cehtral     itself  being  set  out  in  the  articles  to  which  the  prospectus  referred, 
—        the  Plaintiff  might  have  satisfied  himself  as  to  its  fairness  before 
he  applied  for  shares ;  he  has  not  produced  any  evidence  in  sup- 
port of  his  allegation  that  it  was  unfair  or  extravagant,  and  he 
cannot  be  relieved  of  his  shares  on  the  ground  of  hypothetical 
motives,  which  may  have  influenced  the  directors  in  making  it. 

Secondly  :  The  company  having  been  ordered  to  be  wound  tip, 
the  rights  of  the  creditors  come  in  and  prevent  the  Plaintiff  from 
being  removed  from  the  register :  Oakes  v.  Turquand  (1).  That 
case  has  overruled  Smith's  Case  (2),  unless  the  latter  can  be  sup- 
ported on  the  distinction  taken  by  Lord  Cairns  in  Kent  v.  Free- 
hold Land  Company  (3),  that  the  Plaintiff  had  not  only  filed  his 
bill,  but  obtained  an  injunction  before  the  winding-up.  This 
Plaintiff  might,  if  he  had  a  case,  have  applied  under  the  35th 
section  of  the  Companies  Act,  1862,  and,  having  chosen  the  longer 
process  of  a  suit,  he  must  take  the  consequence  of  the  winding-up 
having  occurred  before  the  hearing. 

Thirdly:  The  Plaintiff's  delay  is  fatal  to  his  suit.  In  those 
cases,  having  regard  to  the  rights  of  other  shareholders  and  cre- 
ditors, a  shareholder  desiring  to  get  rid  of  his  shares  must  proceed 
with  the  utmost  despatch :  Central  Railway  Company  of  Venezuela 
v.  Kisch  (4) ;  Lawrence's  Case  (5) ;  Kincaid's  Case  (5) ;  but  here 
the  Plaintiff  did  not  file  his  bill  for  more  than  three  months  after 
he  knew  of  the  correspondence  between  Holden  and  Syhes. 

Sir  Roundel!  Palmer,  Q.C.,  and  Mr.  jB.  Hughes,  for  the  Defen- 
dant Cave ;  The  Solicitor-General  (Sir  JB.  BaggaUay),  and  Mr.  Eddis, 
for  the  Defendant  Syhes,  and  Mr.  Higgins,  for  the  Defendant 
Wolf  or d:— 

+  In  order  to  rescind  a  contract  on  the  ground  of  suppressio  vert, 
it  must  be  shewn  that  the  suppression  is  such  as  to  make  that 

(1)  Law  Rep.  2  H.  L.  325.  (3)  Law  Rep.  3  Cb.  498.    . 

(2)  Ibid.  2  Ch.  604.  (4)  Ibid.  2H.L.  99. 

(6)  Law  Rep.  2  Ch.  412. 
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which  is  stated  misleading :  New  Brunswick  and  Canada  Railway       M.  B. 
Company  v.  Conybeare  (1).    But  here  the  facts  suppressed  were        1868 

irrelevant  to  the  substance  of  the  contract  which  the  Plaintiff  seeks  Heyxakx 

to  rescind,  and  a  statement  of  them  would  not  have  in  any  way  eotopean 

altered  the  effect  of  the  statements  made  by  the  prospectus.    The  Obmtbal 

r      r  Railway  Cow 

whole  amount  paid,  or  agreed  to  be  paid,  by  Hclden  was  less  than        

the  £30,000  which,  by  the  95th  clause  of  the  articles,  he  was  to 
receive  from  the  company  for  the  transfer  of  the  concession.  The 
directors  therefore  had  no  interest  in  Hclden  8  contract,  and  it 
could  not  concern  any  shareholder  to  know  how  Hclden  disposed 
uf  the  £30,000,  which  was  his  own  money.  There  was  no  impro- 
priety in  the  transactions  between  Hclden  and  the  Defendant  direc- 
tors. The  payments  to  Cave  and  Walford,  and  the  promise  of 
shares  to  Syhes,  were  made  in  each  case  before  they  became  direc- 
tors, and  did  not  affect  the  interests  of  the  company ;  but  had  it 
been  otherwise,  the  Plaintiff's  proper  remedy  would  have  been  to 
institute  a  suit  on  behalf  of  himself  and  the  other  shareholders  to 
recover  the  money  paid  to  the  directors  for  the  benefit  of  the  com- 
pany: Turquand  v.  Marshall  (2).  The  Court  will  not  allow  its 
rales,  which  were  made  for  the  prevention  of  fraud,  to  be  wrested  to 
the  purpose  of  encouraging  speculative  ex  post  facto  objections  to  a 
contract  which  has  not  turned  out  so  well  as  one  of  the  contracting 
parties  expected.  If  the  case  of  the  Plaintiff  fails  against  the 
company,  he  can  have  no  relief  against  the  directors,  who  have 
made  no  contract  with  him,  either  express  or  implied :  Kent  v. 
Freehold  Land  Company  (3) ;  Ogilvie  v.  Ourrie  (4).  In  Henderson 
v.  Lacon  (5)  the  prospectus  contained  misrepresentations  by  the 
directors  themselves. 
[They  also  cited,  upon  the  question  of  delay,  PeeTs  Case  (6). 

Mr.  Marten,  in  reply : — 

In  Henderson  v.  Lacon  the  decree  was  made  after  the  wind- 
ing-up order.  If  a  winding-up  order  made  after  the  filing  of  the 
bill  were  to  be  a  bar  to  relief,  Plaintiffs  in  all  these  cases  would  be 
obliged  to  apply  specially  to  expedite  the  hearing  of  the  suit, 

(1)  9  H.  L.  C.  711,  724.  (4)  37  L.  J.  (Ch.)  541. 

(2)  Law  Rep.  6  Eq.  112.  (6)  Law  Rep.  6  Eq.  249. 

(3)  Ibid.  3  Ch.  493.  (6)  Ibid.  2  Ch.  674. 
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M.  li.       which,  would  lead  to  great  inconvenience.    As  to  the  delay,  the 

1868       Plaintiff  only  discovered  in  August  that  Holden  had  paid  the 

Heymann    deP°sit  and  allotment  money  on  SyJces'  twenty-five  shares,  a  com- 

Eubopkak    Pftratively  small  matter,  which  led  to  his  subsequent  discovery  of 

Central     the  other  more  serious  matters,  of  the  concealment  of  which  he 

'  complains.    In  Lawrences  (1),  KincaicTs  (1),  and  PeeTs  (2)  Cases, 

the  shareholders  had  neglected  to  inspect  the  memorandum  and 
articles  of  association  of  which  they  complained  as  varying  from 
the  prospectus. 


Dec.  15.    Lord  Komilly,  M.R. : — 

■ 

This  is  a  case  in  which  the  Plaintiff  prays  that  he  may  be 
relieved  from  his  position  of  a  shareholder  in  the  European  Central 
Railway  Company,  and  that  the  contract  between  him  and  the 
company  may  be  rescinded,  and  that  his  name  may  be  removed 
from  the  register,  and  also  that  it  may  be  declared  that  the  Defen- 
dants are  liable  to  return  the  payments  he  has  made  on  account  of 
his  shares,  and  also  to  save  him  harmless,  and  indemnify  him 
against  all  future  payments  on  the  shares. 

The  ground  of  the  application  is  this,  that  the  prospectus  con- 
tained a  false  representation,  which  misled  the  Plaintiff— a  false 
representation  of  a  very  serious  description,  not  by  stating  that 
which  was  untrue,  but  by  omitting  the  statement  of  that  which 
was  essential  for  the  due  understanding  of  the  case.  [His  Lordship 
then  stated  the  facts,  and  continued : — ]  The  question  is,  whether 
the  omission  to  state  these  circumstances  which  I  have  mentioned 
is  sufficient  to  make  the  Plaintiff's  contract  void,  and  to  entitle 
him  to  say  that  he  was  entirely  deceived  and  taken  in,  and  that 
therefore  he  was  not  bound  to  take  these  shares ;  in  fact,  whether 
it  is  such  a  fraudulent  misrepresentation  as  entitles  a  person  who 
took  shares  upon  the  faith  of  it  to  repudiate  the  shares.  In  the 
first  place,  I  will  take  the  case  of  Colonel  SyJces.  It  was  put  very 
strongly  that  this  was  exactly  the  case  of  a  trustee  buying  from  a 
cestui  que  trust,  in  which  the  cestui  que  trust  could  put  an  end  to 
the  contract  whenever  he  pleased,  and  that,  at  all  events,  the 
trustee  could  gain  no  benefit  by  it ;  but  I  observed  at  the  time,  and 
(1)  Law  Rep.  2  Ch.  412.  (2)  Law  Rep.  2  Ch.  674. 
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I  think  still,  upon  reflection,  that  that  doctrine  of  law  has  nothing       11 B. 
to  do  with  this  case.    This  is  not  the  case  of  a  contract  between       1868 
these  two  persons,  but  the  question  is,  whether  these  circumstances    Hitman* 
are  such  as  to  seriously  affect  the  probability  of  success  of  the    eubopban 
undertaking,  so  that  the  fact  of  the  company  being  got  up  without     Central 

their  being  mentioned  in  the  prospectus  entitles  a  person  who  has       

taken  shares  to  say :  "  If  I  had  known  these  things,  I  certainly 
should  not  have  taken  the  shares ;  and  now  that  I  know  them,  I 
am  entitled  to  repudiate  the  shares."  I  think  it  is  impossible  to 
come  to  the  conclusion  that  this  was  a  purchase  by  a  trustee  from 
a  cestui  que  trust,  or  to  avoid  the  transaction  on  any  such  ground. 
The  next  argument  that  was  put  forward  was  this :— The  directors 
gained  certain  profits,  and  they  therefore  have  a  profit  out  of  the 
contract  given  to  Mr.  Holden.  As  they  derived  a  profit  from  the 
contract,  they  cannot  fairly  and  properly  exercise  their  judgment 
for  the  benefit  of  their  cestui*  que  trust.  That  is  not  exactly  the 
way  in  which  it  was  put  in  the  134th  paragraph  of  the  bill,  which 
is  to  this  effect :  "  The  proposed  contract  price  and  other  payments 
proposed  and  agreed  to  be  made  to  the  said  Howard  Ashton  Holden 
were  and  are  extravagantly  great  in  comparison  with  the  value 
of  the  works  to  be  constructed  for  the  said  railway  company  in  con- 
sideration thereof,  and,  in  point  of  fact,  the  works  of  the  said  com- 
pany might  and  could  have  been  constructed  at  a  much  less  price 
if  the  said  chairman  and  directors  had  acted  in  good  faith  in  the 
interests  of  the  said  company  and  the  shareholders  therein."  Now, 
unquestionably,  if  the  directors  were  to  derive  any  profit  from  the 
contract,  it  might  very  seriously  affect  their  judgment  and  be- 
haviour as  persons  who  were  to  control  the  contractor ;  but  they 
were  to  derive  no  benefit  at  all  from  the  contract  It  is  true  that 
this  &ct  is  established,  that  Holden  laid  out  £30,000,  which  he  got 
from  the  company,  in  various  measures  for  the  purpose  of  floating 
the  company.  He  was  very  anxious  that  the  concession  should  be 
carried  into  execution,  and  expected  to  derive  a  very  great  benefit 
from  it.  Amongst  the  moneys  so  laid  out  by  him  were  the  two 
sums  of  money  paid  to  Mr.  Cave  and  Mr.  Walford,  and  also  the 
sums  paid  by  way  of  deposit  and  on  allotment  in  respect  of  the 
shares  which  Colonel  Sykes  had ;  for  as  to  the  promise  of  future 
paid-up  shares,  nothing  was  done  in  respect  of  that.    But  how  does 
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M.  B.       that  give  these  persons  an  interest  in  the  contract  at  all?    I  do 

1868       not  think  that  they  derived  any  advantage  from  it  whatever.    The 

Hktkxnw    facts  of  the  case  very  clearly  shew  that  Holden  did  not  think  that 

Eubopbak    *^ey  were  len*en*  *°  ^m  *t  all  in  respect  of  it ;  and  whatever  the 
Cxntbal     profits  made  by  the  contract  might  have  been,  assuming  that  they 

were  perfectly  extravagant,  nevertheless  not  one  penny  of  those 

profits  would  have  gone  to  Colonel  SyJces,  or  to  Walford,  or  to 
Cave;  they  would,  all  of  them,  have  belonged  to  Holden.    Bat, 
then,  this  paragraph  says  it  was  an  improvident  contract,  a  contract 
that  ought  never  to  have  been  entered  into  by  reason  of  this,  that 
the  railway  might  have  been  constructed  at  a  much  less  price.    I 
must  here  observe  that  the  concession  belonged  to  Holden,  and  it 
was  essential  to  make  terms  with  him  in  order  to  get  it,  and  one 
of  the  terms  was  that  he  should  have  the  contract    The  contract 
was  to  be  a  contract  to  be  approved  by  Mr.  Bidder.    Holden  sends 
in  his  proposal  for  the  contract  for  £1,100,000  for  making  the 
railway,  stating  the  surveys  and  the  valuations  he  had  made,  and 
all  the  things  that  he  had  done  for  the  purpose  of  ascertaining 
whether  he  could  do  it  or  not,  and  at  what  expense.    All  those 
are  laid  before  Mr.  Bidder.     Mr.  Bidder  very  properly  says  he 
did  not  verify  one  of  them,  because  it  is  impossible  that  he 
could  have  done  so.    The  expense  would  have  been  very  great  of 
making  surveys  and  measurements,  which  was  the  only  mode  of 
verifying  them :  it  would  have  taken  a  great  length  of  time,  besides 
involving  great  expense,  which  he  was  not  authorized  to  incur;  but 
judging  from  what  he  saw  on  paper,  and  assuming  the  surveys  to 
be  correct,  he  thought  it  a  fair  contract,  and  he  so  stated. 

It  is  to  be  observed  that  there  is  not  a  tittle  of  evidence  to 
shew  that  the  contract  is  an  unfair  or  improper  one,  and  beyond 
the  general  allegations  I  have  referred  to  there  is  no  fact  alleged 
in  the  bill  to  shew  that  the  contract  was  unfair  or  improper,  and 
the  evidence  rather  seems  to  point  in  a  different  direction.  There- 
fore this  material  allegation  is  unproved,  and  then  the  case  resolves 
itself  into  the  question,  whether  the  fact  of  a  director  (I  take 
Colonel  &yke$f  case  first),  receiving  paid-up  shares  to  qualify  him 
from  a  stranger,  or  from  a  contractor  to  the  railway,  is  such  a  cir- 
cumstance as  would  induce  a  reasonable  person  to  say  the  whole 
thing  must  fail,  and  entitle  him  when  it  was  discovered  to  have 
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iiis  shares  cancelled.    What  does  it  matter  to  him  who  paid  for  the       M.  B. 
shares  ?    Colonel  Sykes,  from  his  position  in  the  city  of  London,       1868 
was  supposed  to  be  a  person  whose  name  was  of  great  impor-    Hitmakn 
tance,  and  whose  services  would  be  of  great  value ;  he  said,  "  I    eubopean 
am  willing  to  give  you  my  name  and  my  services,  and  I  do  not  b^^IW 

-want  any  money;  I  will  not  take  any  money,  but  I  must  be        

saved  harmless;  I  will  not  lose  anything  whatever;  I  will  not 
spend  any  money."  Paid-up  shares  are  given  to  him,  and  actual 
money  is  paid,  it  is  true,  but  not  to  him ;  but  the  bill  does  not 
ttmplain  of  the  £30,000  given  to  Holden  for  the  concession  and 
matters  connected  with  it;  that  is  no  part  of  the  complaint, 
nor,  in  point  of  fact,  could  the  Plaintiff  well  complain  of  that 
transaction,  considering  how  the  matter  has  been  stated  upon  the 
pleadings.  Well,  then,  the  Plaintiff  had  full  notice  of  the  contract ; 
he  knew  exactly  what  the  contract  was ;  but  he  did  not  know,  and 
that  was  all,  that  the  qualification  of  Colonel  SyJces  had  been  paid 
bj  another  person,  in  fact  by  the  contractor.  I  asked  Mr.  Marten 
if  he  could  give  me  any  case  in  which  the  Court,  in  such  a  state  of 
circumstances  as  that,  had  interfered  to  say  that  the  whole  transac- 
tion was  fraudulent  and  void ;  but  Mr.  Marten  very  frankly  admitted 
that  there  was  no  case  of  the  sort,  but  merely  suggested  that  as 
civilization  advanced  it  was  necessary  to  extend  the  rules  of  Equity 
to  meet  the  new  cases  which  arise  every  day.  That  was  very 
properly  answered  by  Sir  RoundeU  Palmer,  who  said,  that  although 
it  was  extremely  proper  to  enforce  due  fairness  and  perfect  true 
dealing  in  all  these  matters  to  secure  justice,  you  must  not  twist 
and  pervert  the  rules  of  Equity  so  as  to  enable  a  dissatisfied  person 
to  get  rid  of  his  contract  merely  because  he  finds  afterwards  that  he 
does  not  like  it  That  appears  to  me  to  be  justly  applicable  to 
this  case.  I  do  not  find  anything  against  the  company,  that  is, 
against  the  shareholders  and  creditors  of  this  company,  which 
would  entitle  this  Plaintiff  to  have  his  name  removed  upon  the 
discovery  of  these  circumstances  relating  to  Colonel  Bykes. 

Then  come  these  other  two  cases ;  about  £3000  each  was  paid 
to  Mr.  Cave  and  Mr.  Walford,  and  I  have  to  consider  whether  that 
would  affect  the  validity  of  the  allotment  of  shares  to  any  other 
person.  In  my  opinion  it  does  not.    It  may  be  that  this  was  money 

of  tiie  company,  and  that  consequently  these  persons  are  liable  to 
Vol.  VII.  0  2 
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M.  B.  account  to  the  company,  and  to  the  shareholders,  for  the  money  that 

1868  they  have  improperly  received.  But  it  does  not  follow  that  because 

h^1*h  one  of  the  directors  has  improperly  received  money  from  the  com. 

Eub^ak  pany,  therefore  aU  the  shareholders  who  have  changed  their  minds 

Central     can  say, "  Since  we  have  discovered  that  we  will  get  rid  of  the  whole 
Railway  Co.  ° 

concern,  and  have  nothing  more  to  do  with  it"    It  would  be  very 

hard  upon  the  other  shareholders  and  the  creditors  of  the  com- 
pany if  such  were  the  law,  but  such  I  do  not  conceive  it  to  be. 

With  respect  to  those  two  payments  of  £3000  each  to  those 
gentlemen,  I  may  observe  that  I  do  not  mean  to  say  whether  they 
were  proper  or  improper;  that  does  not  come  before  me;  that 
may  be  a  question  between  the  Financial  Corporation  and  the 
company,  or  it  may  be  a  question  between  this  company  and 
Messrs.  Cave  and  Walford,  whether  they  should  refund  the  money, 
or  whether  they  should  be  made  liable  to  account ;  but  I  am  quite 
clear  as  to  this,  that  it  is  no  reason  for  saying  that  thie  allotment 
of  shares  to  other  persons  is  void,  and  that  a  shareholder  can  get 
rid  of  his  shares.  That  being  so,  the  case  against  the  company 
fails  entirely. 

Then  the  next  question  is  this :  if  the  Plaintiff  is  not  entitled  to 
recover  against  the  company,  is  he  entitled  to  say  that  these  three 
Defendants  must  indemnify  him  for  the  loss  he  has  sustained,  and 
the  sums  which  he  may  have  to  pay  on  the  shares  hereafter  ?  I  am 
of  opinion  that,  in  a  case  of  this  description,  if  he  fails  against  the 
company  he  fails  against  the  directors,  and  that  it  would  be  neces- 
sary to  have  a  special  and  individual  contract  between  the  Plaintiff 
and  the  directors  in  order  to  make  them  liable  to  him.     Where 
there  is  a  privity  between  one  of  the  directors  and  a  stranger  who 
proposes  to  take  shares,  it  may  be  that  that  particular  director  is 
liable  to  him,  and  is  bound  to  indemnify  him  for  any  false  repre- 
sentations made  to  him,  when  the  company  are  not  liable,  and  he 
cannot  get  rid  of  his  shares ;  but  that  is  not  the  case  here  ;  it  is  not 
contended  that  there  was  any  such  privity,  in  fact  there  was  none 
at  all ;  the  whole  thing  to  be  considered  is,  whether  the  circum- 
stances which  I  have  detailed  will  entitle  him  to  get  rid  of  his  shares* 
because,  if  they  do  not,  there  is  not  a  shadow  of  a  personal  contract 
which  would  entitle  him  to  come  against  these  individual  directors. 

That  is,  I  think,  sufficient  for  disallowing  the  equity  claimed 
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by  this  bill ;   but  it  is  proper  to  observe  that  everything  was       M.  B. 
known  in  August,  1866,  for  Mr.  Eclden  and  Colonel  Sykes  had       1868 
some  dissensions  in  July ;  and  Mr.  Holden  said  he  had  not  received    Hitman* 
the  support  which  he  expected  from  Colonel  Sykes,  and  therefore    e^r^iah 
he  begged  to  have  his  money  repaid,  and  Colonel  Sykes  referred  w  ClsTBAJ^ 

him  to  his  solicitor.   This  correspondence  became  public  in  August,       

and  thereupon  the  Plaintiff  became  perfectly  well  acquainted  with 
it;  but  he  did  not  file  his  bill  until  the  8th  of  December,  so  that 
there  are  three  months  at  least,  and  a  portion  of  two  more,  which 
he  allowed  to  pass  over  without  taking  any  step  whatever.  I  am 
disposed  to  think  that,  even  if  he  had  a  case,  this  would  interpose 
a  rery  serious  difficulty.  It  is  obviously  of  the  utmost  importance 
in  these  cases  that  a  shareholder  should  come  at  the  earliest  oppor- 
tunity, before  other  persons  have  entered  into  engagements  with  the 
company  upon  the  faith  of  his  being  a  member  of  it.  The  result 
is  that,  with  all  these  circumstances  put  together,  I  think  his  case 
entirely  fails,  and  I  must  dismiss  the  bill  with  costs. 

•  Solicitors  for  the  Plaintiff:  Messrs.  Mason,  Sturt,  &  Mason. 

Solicitors  for  the  Defendants:  Messrs.  Hughes,  Masterman,  & 
Hughes ;  Messrs.  Fox  &  Robinson. 
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Dee.  5. 


V.-0.  &  HOLT  •.  SINDREY. 

WHl — Illegitimacy — Penonm  detignatm. 

• 

An  illegitimate  child,  or  illegitimate  children  in  esse  as  a  clan,  may  take 
under  a  gift  to  a  child  or  children  as  a  class,  if  it  appears  certainly  from  the 
context,  or  proper  evidence,  that  they  are  the  persons  meant  by  the  word 
"child"  or  "children." 

But  illegitimate  children  unbegotten  at  the  time  of  the  testator's  death, 
cannot  under  any  circumstances  be  entitled  under  such  a  description. 

Observations  on  Pratt  v.  Mathew  (1),  Beachcrqft  v.  Beachcroft  (2),  and 
other 


WlLLIAM  BOLT,  by  his  will,  dated  in  1827,  directed  his  trus- 
tees, after  the  decease  or  second  marriage  of  his  wife,  to  stand 
possessed  of  so  much  of  certain  funds  as  would  produce  £35  a-year 
upon  trust  during  the  life  of  his  daughter  Mary,  the  wife  of  John 
Lattimer,  for  her  sole  use,  exclusive  of  her  then  present  or  any 
future  husband,  and  after  the  death  of  his  said  daughter  to  pay  the 
same  unto  all  and  every  the  child  or  children  of  his  said  daughter 
begotten  or  to  be  begotten,  in  equal  shares  if  more  than  one,  and 
if  there  should  be  but  one  such  child  then  the  whole  to  be  in  trust 
for  such  one  child,  and  to  be  vested  in  the  same  children  when 
they  attained  twenty-one,  or  died  under  that  age  leaving  issue. 
And  in  case  there  should  not  be  any  such  child  of  his  said  daughter 
Mary  Lattimer,  or  in  case  all  such  children  (if  any),  should  die 
under  twenty-one  without  leaving  issue,  then  the  testator  gave  the 
fund  in  trust  for  other  persons.    The  testator  died  in  1828.    The 
widow  of  the  testator  died  in  1831.    Under  a  decree  for  the  admi- 
nistration of  the  testator's  estate  the  Chief  Clerk  certified  that 
Mary  Lattimer,  then  Mary  Holt,  spinster,  on  the  4th  of  May,  1817, 
married  J*.  G.  Flenly,  but  there  was  not  any  issue  of  the  marriage, 
the  said  parties  separating  between  twelve  and  one  o'clock  on  the 
day  of  and  soon  after  the  ceremony,  and  never  meeting  again  ;  that 
/.  G.  Flenly  died  in  July,  1850 ;  that  on  the  31st  of  January, 
1818,  Mary  Flenly,  as  Mary  Holt,  married  John  D.  Lattimer  ;  and 
that  there  had  been  issue  seven  children,  all  of  whom  had  attained 
twenty-one  and  were  living.    The  whole  were  born  prior  to  the 
(1)  22  Beav.  328.  ,  (2)  1  Madd.  430. 
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death  of  /.  0.  Flenly,  and  while  he  was  the  lawful  husband  of  Mary     V.-0. 8. 
Latimer.    John  D.  Lattimer  died  on  the  23rd  of  October,  1850.       1868 
In  1858  a  sum  of  £703 13s.  Id.  Bank  Annuities  was  carried  over  to       Holt 
the  account  of  "  The  Legacy  of  Mary  Lattimer,  her  Children,  and     siwdrbt. 
their  Incumbrancers,"  and  the  dividends  were  ordered  to  be  paid  to       ~ ~ 
Mary  Lattimer  during  her  life.     Mary  Lattimer  died  on  the  29th 
of  August,  1868,  without  having  had  any  lawful  children,  and  this 
was  a  Petition  by  some  of  the  parties  entitled  under  the  gift  over, 
and  who  submitted  that  this  fund  became  divisible  among  the  per- 
sons under  the  will  entitled  in  default  of  such  children.     The 
evidence  shewed  that  the  marriage  between  J.  C.  Flenly  and  Mary 
HoU  was  never  consummated,  that  the  marriage  was  without  the 
knowledge  or  consent  of  her  parents,  and  that  four  of  the  children 
of  Mary  Lattimer  were  born  prior  to  the  death  of  the  testator 
(by  whom  they  were  well  known  and  recognised  as  his  grand- 
children), and  that  three  were  born  after  his  death. 

Mr.  /.  Hinde  Palmer,  Q.C.,  for  the  children  of  Mary  Lattimer : — 

The  testator  clearly  referred  to  the  children  of  the  marriage  with 
Lattimer,  for  he  spoke  of  his  daughter  Mary  as  the  wife  of  Latti- 
mer.  Although  the  children  were  illegitimate  they  were  recognised 
and  treated  by  the  testator  as  his  grandchildren,  and  he  intended 
to  place  them  in  the  same  position  as  the  children  of  his  other 
daughters.  The  four  children  born  before  the  death  of  the  testa- 
tor are  clearly  within  the  terms  of  the  gift;  but  I  feel  a  difficulty 
in  contending  that  the  three  born  afterwards  are,  because  of  the 
rule  of  law  which  invalidates  gifts  to  future  unborn  illegitimate 
children :  Wilkinson  v.  Adam  (1),  shews  that  a  gift  to  children, 
although  illegitimate,  existing  at  the  date  of  the  will  is  good  if  it 
can  be  ascertained  with  sufficient  precision  that  they  are  to  take. 
Here  it  cannot  be  doubted  that  the  testator  intended  these  chil- 
dren to  take,  and  I  submit  that  though  in  the  eye  of  the  law  there 
is  the  technical  difficulty  of  illegitimacy,  yet  as  they  have  been 
ascertained  with  sufficient  precision,  that  difficulty  will  not  prevent 
tiie  Court  from  holding  that  the  gift,  so  far  as  it  concerns  the  four 
bom  before  the  death  of  the  testator,  is  perfectly  good.  [Eowarth 
v.  Mitts  (2)  was  also  cited.] 

(1)  1  V.  &  B.  422.  (2)  Law  Rep.  2  Eq.  389-391. 


172  EQUITY  OASES.  [L.  B. 

v.-c.  s.         Mr.  Greene,  Q.C.,  and  Mr.  Benshatc,  for  the  Petitioners  and 
1868        Plaintiffs  in  the  cause : — 


Holt  The  testator  supposed  the  marriage  with  Lattimer  was  lawful, 

Sinduey.     and  that  he  was  making  a  provision  for  legitimate  children.  These 
"""""       children  have  not  been  properly  described.   The  recognition  by  the 
testator,  who  did  not  speak  of  children  of  his  daughter  Mary  by 
John  Lattimer,  ought  to  have  been  not  only  of  the  status  of  the 
children,  but  of  the  fact  that  he  was  aware  of  their  illegitimacy.  A 
mere  recognition  on  a  certain  day  would  not  be  sufficient  to  bring 
them  within  the  description  in  the  will :   Jarman  on  Wills  (1). 
the  words  of  the  will  are  merely  general,  without  reference  to  any 
children  particularly.    As  the  testator's  daughter  might  have  had 
legitimate  children,  and  it  was  evidently  contemplated  that  she 
might  have  a  future  husband,  they  would  have  taken  this  legacy 
to  the  exclusion  of  illegitimate  ones,  for  whom  there  was  no  ex- 
pressed intention  to  provide  at  alL  The  will  ought  to  be  construed 
as  meaning  the  lawful  children  that  the  testator's  daughter  Mary 
might  have,  as  his  intention  was  to  give  to  children  of  that  class 
only.    Mary  Lattimer  having  had  no  legitimate  child  the  limita- 
tions over  came  into  operation.    This  was  a  gift  to  a  class,  and  the 
law  comprised  within  that  term  legitimate  children  only ;  illegiti- 
mate ones  could  not  take  with  them  unless  there  was  something  in 
the  context  which  distinctly  pointed  out  that  they  were  to  be 
included :  Harris  v.  Lloyd  (2) ;  Warner  v.  Warner  (3) ;  Be  Daven- 
port's Trusts  (4). 

Mr.  Bagshawe,  Mr.  Fischer,  and  Mr.  Langley,  for  various  Re- 
spondents in  the  same  interest  as  the  Petitioners,  submitted  that 
Wilkinson  v.  Adams  (5)  was  a  very  different  case  to  this  one,  and 
that  the  Court  would  not  violate  the  settled  principles  of  law  by 
letting  in  illegitimate  children  to  share  with  a  class,  some  of  whom 
might  have  been  legitimate.  There  was  nothing  in  the  will  which 
sufficiently  designated  these  persons.  The  word  "  begotten,"  was 
not  one  of  description.  It  did  not  do  more  than  refer  to  the  gift, 
which  was  one  to  a  class.    A  mere  possibility  of  there  being  legi- 

(1)  3id  Ed.  vol  ii.  p.  204—207.  (3)  15  Jur.  Ml. 

(2)  T.  &  B.  310.  (4)  1  Sm.  &  Gift  126. 

(5)  1  V.  &  B.  422. 
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timate  children  was  sufficient  to  exclude  illegitimate  ones,  and  as  V.-0. 8. 

it  was  quite  possible  at  the  date  of  the  will  that  this  daughter  1868 

might  have  legitimate  children,  the  gift  to  these  children  failed :  holt 

In  re  WeOs    Estate  (1);    Pratt   v.  Mathew  (2);    Be  Herbert'*  Snf£„ 

Truds  (3) ;  Hawkins  on  Wills  (4) ;  Hart  v.  Durnand  (5) ;  Jarman       

on  Wills  (6) ;  Godfrey  v.  Davis  (7) ;  KenAel  v.  Sorafton  (8) ;  Coke 
npmLtit.(9);  Owen  v.  Bryant  (10). 

Sib  John  Stuabt,  V.C. : — 

In  order  that  any  legatee — whether  the  legacy  be  to  a  class  or 
to  an  individual — may  take,  it  is  necessary  that  the  person  or  the 
ckas  should  be  clearly  described.  Where  a  gift  is  made  to  a  child 
or  to  children  as  a  class  the  natural  and  proper  meaning  of  the 
word  "child"  or  *  children"  is  legitimate  child  or  legitimate 
children ;  but  if  the  object  of  a  gift  is  clearly  described  and  clearly 
ascertainable  from  the  words  of  the  will,  it  matters  nothing  whether 
the  object  of  the  gift  be  legitimate  or  illegitimate,  because  an 
illegitimate  child,  or  a  number  of  illegitimate  children  as  a  class, 
if  properly  described,  may  be  a  legatee  or  legatees  just  as  well  as 
legitimate  children.  But  in  the  construction  of  a  will  the  primary 
and  proper  signification  of  every  word  is  to  be  attributed  to  it 
In  this  case  it  has  been  argued  that  the  testator  must  be  taken  to 
have  meant  legitimate  children  only,  and  that  as  there  are  no 
legitimate  children  to  answer  the  description  this  gift  must  alto- 
gether fail.  I  think  it  is  perfectly  clear  upon  the  face  of  this  will- 
that  the  testator  understood  that  his  daughter  Mary  Lattimer  was 
the  wife  of  John  Lattimer.  It  appears  upon  the  face  of  the  will 
that  he  believed  her  to  be  the  lawful  wife  of  John  Lattimer.  It 
also  appears  upon  the  face  of  the  will,  from  his  referring  to  chil- 
dren "  begotten,"  that  he  knew  there  were  in  existence  children 
born  of  the  body  of  his  daughter,  and  that  they  were  known  to 
him  as  children  of  this  marriage.  The  fact  that  from  an  unknown 
circumstance  that  marriage  was  not  a  lawful  marriage,  though 
believed  by  the  testator  to  be  a  lawful  marriage;  and  the  fact 

(1)  Law  Bep.  6  Eq.  699.  (6)  Vol.  ii.  p.  204. 

(2)  22  Beav.  328-334.  (7)  6  Vea  43. 

(3)  IX  &  H.  121.  (8)  2  East,  630. 

(4)  Page  83.  (9)  20  B. 

(5)  8  Anatr.  684.  (10)  2  D.  M.  &  G.  697. 
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V.-O.  s.     that  from  that  unknown  circumstance  the  children  begotten  of 
1868        Mary  Lattimer  were,  although  the  testator  did  not  know  it,  ille- 
jfc^,       gitimate,  seems  to  me  to  have  nothing  to  do  with  the  question 
Sihdbbt      whe&er  they  are  or  are  not  sufficiently  described  in  the  will. 
—  If  there  had  been  any  legitimate  children  begotten  of  the  body 

of  Mary  Lattimer,  the  description  would  properly  apply  to  those 
children;  but  when  it  is  an  ascertained  fact  that  there  are  no 
other  children  but  the  children  begotten  of  the  marriage  with 
Lattimer ;  and  when  it  is  certain  that  children  begotten  of 
the  testator's  daughter  are  the  objects  of  his  bounty,  and  that 
there  are  none  other  to  answer  the  description  but  the  children 
of  the  marriage  with  Lattimer f  I  cannot  say  that  these  children 
were  not  clearly  and  properly  described  on  the  face  of  this  will 
as  the  objects  of  the  testator's  bounty.  The  words  of  the  will 
are  in  themselves  intelligible  construed  in  their  natural  sense  by 
reference  to  what  it  is  certain  the  testator  knew,  viz.,  that  there 
were  children  begotten  of  the  marriage  of  his  daughter  with  Lai- 
timer.  In  arguing  a  case  of.  this  description,  some  fallacies  are 
produced  by  the  use  of  two  words,  the  proper  construction  of 
which  requires  a  very  accurate  attention,  and  these  words  are 
"children"  and  "  class."  In  some  of  the  reports  it  is  said  that 
legitimate  and  illegitimate  children  cannot  take  together  as 
a  class.  That  is  true  in  one  sense,  but  it  is  wholly  untrue  in 
another,  for  if  properly  described  as  members  of  a  class,  there  is 
no  rule  of  law  which  says  that  legitimate  and  illegitimate  children 
shall  not  take  together.  On  the  contrary,  properly  considered  and 
understood,  the  same  principle  runs  through  all  the  cases,  excepting 
the  case  of  Beachcrofi  v.  Beaeherqft  (1),  in  which  Sir  Thomas  Plumer 
made  a  slip ;  and  the  case  of  Fraser  v.  Pigott  (2),  in  which  Lord 
Lyndhwrst  obviously  misapprehended  the  true  construction  of  the 
will. 

The  cases  relied  on  by  those  who  object  to  the  validity  of 
this  gift  as  a  gift  to  the  children  begotten  of  Mary  Lattimer  by 
her  marriage  with  Lattimer,  when  properly  understood,  are  autho- 
rities in  favour  of  its  being  a  gift  to  persons  clearly  ascertained 
and  correctly  described  as  the  children  begotten  of  his  daughter, 
although  those  children  were  not  legitimate.    Take  the  words  of 

(1)  1  Madd.  430.  (2)  Ton.  354. 


V. 
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Sir  W.  Grant  in  Godfrey  v.  Davis  (1),  "  No  illegitimate  child  can      V.-O.  a 
claim  under  such  a  description;"  that  is,  under  the  description  of       1868 
children  u  unless  particularly  pointed  out  by  the  testator,  and       holt 
manifestly  and  incontrovertibly  intended,  though  in  point  of  law 
not  standing  in  that  character."    Why  cannot   an  illegitimate 
child  so  claim  ?    Simply  because  in  the  proper  sense  of  the  word 
"child,"  an  illegitimate  child  is  not  a  child.    If,  however,  there  is 
no  other  child  than  an  illegitimate  one  to  answer  the  description, 
and  if  there  is,  as  Sir  W.  Grant  says,  a  manifest  and  incontro- 
vertible intention  shewn  to  give  to  that  child  or  to  such  chil- 
dren as  a  class,  he  or  they  must  take,  although  in  point  of  law 
not  children  in  the  primary  sense.     This  consideration  seems  to 
me  to  shew  clearly  and  satisfactorily  that  this  is  a  valid  gift 
by  the  description  "  of  the  children  begotten "  in  the  lifetime 
of  the  testator  of  the  marriage  of  his  daughter  with  Lattimer, 
although  that  marriage  was  not  a  lawful  marriage.    The  law  has 
long  been  established  to  this  effect,  and  it  is  founded  upon  the 
principle  which  lies  at  the  root  of  the  construction  of  all  instru- 
ments, viz.,  that  the  language  used  must  be  interpreted  in  its 
ordinary  sense,  unless  there  be  something  in  the  context  to  shew 
with  certainty  that  another  sense  was  intended.    A  child,  when 
mentioned  in  a  will,  must  be  intended  to  mean  a  lawful  child. 
As  to  the  case  of  Pratt  v.  Mathew  (2),  that  is  an  authority  against 
the  proposition  for  which  it  was  cited ;  because  if  a  testator  gives  a 
legacy  to  children  he  must  mean  lawful  children,  unless  there  is 
something  to  shew  the  contrary,  and  it  is  not  enough  to  shew  that 
he  was  married  at  the  time  to  a  person  who  could  not  be  his  lawful 
wife.    In  the  case  of  Counden  v.  Gierke  (3)  (a  well-known  case 
upon  another  point)  it  is  said,  "  so  one  may  take  by  the  name  of 
son  or  daughter  if  he  be  so  known,  although  there  were  no  mar- 
riage between  the  father  and  the  mother."    Why  is  he  to  take  as 
&  son  ?    Because  he  is  known  by  that  description.    Why  can  the 
children  begotten  at  the  date  of  the  will  of  the  body  of  Mary 
iMttimer  take  in  this  case?     Because  they  were  known  to  the 
testator  as  the  children  of  his  daughter,  and  were  properly  de- 
scribed by  him  as  the  children  begotten  of  his  daughter. 

(1)  6  Ves.  48.  (2)  22  Bear.  328. 

m      (3)  Hob.  32. 
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V.-C.  s.         As  to  the  rest  of  the  gift  to  the  children  "  to  be  begotten  "  it 
1868       must  fail,  because  every  gift  to  an  illegitimate  child  the  begetting 
Holt       of  which  is  contemplated  is  against  the  policy  of  the  law. 
Sihmobt         It  is  not,  however,  against  the  policy  of  the  law  to  permit  a 

provision  or  gift  to  an  illegitimate  child  begotten,  but  unborn,  and 

I  apprehend  there  is  no  doubt  that  a  gift  to  the  child  of  which 
a  woman  is  enceinte  at  the  date  of  the  gift  is  a  valid  gift,  although 
that  child  be  an  illegitimate  child,  because  there  can  be  no  doubt 
about  the  object  intended  to  be  benefited. 

The  words  "  and  if  there  should  be  but  one  such  child,  then  the 
whole  to  be  in  trust  for  such  one  child,"  for  a  moment  excited  a 
doubt  in  my  mind.  But  I  think  that  by  the  word  "such'*  is 
clearly  meant  a  child  who  acquires  a  vested  interest,  and  if  none 
of  the  class  had  attained  the  age  of  twenty-one,  the  event  would 
have  happened  which  was  contemplated,  and  to  which  the  word 
"  such  "  applies,  and  the  gift  would  have  failed,  because  it  was  not 
to  vest  till  the  age  of  twenty-one  was  attained. 

Solicitors:  Messrs.  Walters  &  Ghosh;  Mr.  Oedye;  Mr.  JET.  M. 
Phillips. 


Dec.  18. 


v.-c.  s.  SAVAGE  v.  EOBERTSON. 

1868 


Bequest  to  A.,  by  her  Maiden  Name,  and  her  two  youngest  Daughters — Illegitimacy* 

Illegitimate  children  of  an  unmarried  sister  of  the  testator  described  in  the 
will  by  her  maiden  name : — 

Edd%  entitled  to  shares  in  a  legacy  to  her  "and  her  two  youngest        j 
daughters."  ! 


JET.  W.  ROBERTSON,  by  his  will  dated  in  October,  1865,  be- 
queathed all  his  property  thus : — "  To  my  sisters  Mary  8.  Robertson 
and  her  two  youngest  daughters,  and  Blanch  A.  O'MaHey  and  her 
children,  for  her  own  sole  and  absolute  use,  each  sister  to  receive 
an  equal  share  and  proportion." 

Mary  8.  Robertson  was,  at  the  death  of  the  testator  in  1865,  a 
spinster,  but  had  three  illegitimate  children  aged  fourteen,  thirteen, 
and  nine  years.    They  were  baptized  in  and  bore  their  father's 
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name  of  Piers.    They  lived  with  Mary  8.  Robertson,  and  were  V.-CL  8. 
reputed  and  treated  in  the  testator's  family  as  her  children*    Mary       1868 
8.  Bobertson,  in  February,  1868,  married  Benjamin  Reeve,  but  by      Savaoi 

him  she  had  had  no  issue.    Blanch  A.  (TMdBey  had  only  one  child  bobbkbo*. 
living,  aged  three  years.    This  was  a  Petition  praying  that  the       — 
rights  of  the  parties  in  the  fund  might  be  declared. 

Mr.  Eddis,  for  Mrs.  O'MdUey,  submitted  that  as  the  testator's 
sisters  were  living  at  his  death  they  were  entitled  to  this  property 
is  moieties  absolutely. 

Mr.  Langtoorthy,  for  Mr.  and  Mrs.  Reeve  and  her  mortgagees : — 

It  is  well  settled  that  illegitimate  children  can  take  only  as 
fenonss  designate.  If,  between  the  making  of  the  will  and  the 
death  of  the  testator,  Mary  8.  Robertson  had  married  and  had  had 
three  legitimate  daughters,  the  two  youngest  would  no  doubt  have 
contended  for  a  share  of  this  property.  The  testator  did  not  speak 
of  the  two  youngest  daughters  then  living  of  Mary  8.  Robertson ; 
and  wherever  the  general  description  in  a  will  would  include  legi- 
timate children,  it  cannot  be  extended  to  illegitimate  children : 
Godfrey  v.  Davis  (1) ;  In  re  OverhHTs  Trust  (2) ;  Bagley  v. 
MoUard  (3).  There  is  not  sufficient  in  the  will  to  indicate  an 
intention  to  settle  the  shares :  Be  Witte  v.  Be  Witte  (4) ;  Bustard 
v.  Saunders  (5) ;  Cunningham  v.  Murray  (6).  The  sisters  take 
the  property  in  moieties. 

Mr.  Locoek  Webb,  for  the  children  of  Mrs.  Reeve,  submitted  that 
it  was  quite  clear  that  the  two  youngest  were  entitled  to  a  moiety 
jointly  with  their  mother. 

Mr.  Graham  Hastings,  for  the  child  of  Mrs.  CfMciUey,  submitted 
that  the  property  was  divisible  into  thirds,  and  that  it  belonged  to 
the  two  sisters  and  this  legitimate  child.  As  there  might  be  legi- 
timate persons  to  answer  the  description  in  the  will,  the  Court  would 
not  admit  two  illegitimate  daughters  to  take  anything.  Mrs.  Reeve 
had  married,  and  might  have  legitimate  daughters.    These  illegi- 

(1)  C  Ves.  43.  (4)  11  Sim.  41. 

(2)  1  Sm.  &  Gift  362.  (5)  7  Beav.  92. 

(3)  1  Buss.  &  My.  581.  (6)  1  De  G.  &  Sm.  366. 


Savage 

v. 

Bobertson. 
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V.-C.  8.      timate  daughters  had  not  been  sufficiently  designated,  and  were 
1868       consequently  excluded :  Be  Herberts  Trusts  (1) ;  Holt  v.  Sindrey  (2). 

Mr.  Smart,  for  the  trustees. 

Sib  John  Stuabt,  V.C. : — 

The  testator  knew  that  these  children  were  illegitimate,  for  he 
described  his  sister  by  her  maiden  name,  and  he  intended  to  benefit 
the  two  youngest  of  these  children.  Children  in  existence  are 
spoken  of.  The  gift  is  not  to  a  class,  nor  by  general  description, 
but  to  the  two  youngest  daughters.  The  property  must  be  divided 
into  moieties,  one  of  which  must  be  divided  between  Mrs.  Reeve 
and  these  two  youngest  daughters,  and  the  other  between  Mrs. 
(/Motley  and  her  child. 

Solicitors :  Mr.  Mardon ;  Messrs.  Cattarns  &  Jehu. 

(1)  1J.  &  H.  123.  (2)  Ante,  p.  170. 
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MIDLAND  BANKING  COMPANY  v.  CHAMBERS,  V-OLM. 

1868 

Creditor^  Deed — Guarantee — Surety — Dividend  onfuU  amount  of  Debt.  »^» 

Aov.24: 

Deo.  8 
A  banker  permitted  a  customer  to  overdraw  his  account  upon  having       \_.' 

a  limited  guarantee  from  a  surety,  which  provided  that  all  dividends, 

compositions,  and  payments  received  on  account  of  the  customer  should  be 

applied  as  payments  in  gross,  and  that  the  guarantee  should  apply  to  and 

secure  any  ultimate  balance  that  should  remain  due  to  the  bank.    The 

customer,  when  indebted  to  the  bank  more  than  the  amount  of  the  guarantee, 

compounded  with  his  creditors,  and  the  surety  paid  the  amount  of  his 

guarantee: — 

Etldy  that  the  bank  was  entitled  to  receive  dividends  upon  the  full 

amount  of  their  debt  until  by  means  of  such  dividends  and  the  amount 

received    under  the   guarantee  they  should  have  been  paid  the  whole 

sum  due. 

IHE  Plaintiffs  were  bankers  at  Sheffield.  In  the  year  1865 
Frederick  J.  Mercer,  one  of  the  customers  of  the  bank,  applied  to 
the  Plaintiffs  for  leave  to  overdraw  his  account  to  a  limited 

« 

extent,  to  which  the  Plaintiffs  agreed  on  condition  that  the  De- 
fendant, John  Thorpe,  should  give  to  the  Plaintiffs  a  guarantee  to 
the  extent  of  £300  in  the  terms  of  a  printed  form  commonly  used 
by  the  Plaintiffs  in  their  business.  Accordingly,  the  following 
form  was  filled  up  and  signed  by  J.  Thorpe : — 

"Gentlemen. — In  consideration  of  your  opening  an  account 
with  Mr.  F.  J.  Mercer,  and  advancing  to  him  at  any  time  the  sum 
of  £300  at  my  request,  I  hereby  guarantee  to  you  the  repay- 
ment of  all  moneys  which  shall  at  any  time  be  due  from  him 
to  you  on  the  general  balance  of  his  account  with  you;  and 
I  hereby  declare  that  this  guarantee  shall  be  a  continuing  gua- 
rantee to  the  extent  at  any  one  time  of  £300,  and  shall  not  be 
considered  as  wholly  or  partially  satisfied  by  the  payment  or 
liquidation  at  any  time  or  times  hereafter  of  any  sum  or  sums  of 
money  for  the  time  being  due  upon  such  general  balance  as 
aforesaid,  but  shall  extend  to  cover  and  be  a  security  for  every 
and  all  future  sum  and  sums  of  money  at  any  time  due  to  you 
thereon,  notwithstanding  any  such  payment  or  liquidation.  And 
I  farther  declare  that  you  may  grant  to  the  said  F.  J.  Mercer,  or 
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V.-C.  M.     to  any  drawers,  acceptors,  or  indorsers  of  bills  of  exchange  or 
1868       promissory  notes  received  by  yon  from  him,  any  time  or  other 
Midland     indulgence,  and  compound  with  him  or  them  respectively,  without 
Bam™}  °°'  discharging  or  satisfying  my  liability,  and  that  all  dividends,  oom- 
Ciiaxbbbs.    positions,  and  payments  received  from  them  or  him  respectively 
shall  be  taken  and  applied  as  payments  in  gross,  and  that  this 
guarantee  shall  apply  to  and  secure  any  ultimate  balance  that 
shall  remain  due  to  the  said  company ;  and  I  further  declare  that 
this  guarantee  shall  continue  to  be  binding  notwithstanding  any 
changes  that  may  from  time  to  time  take  place  in  the  share- 
holders in  the  said  Midland  Banking  Company,  Limited"    On  the 
faith  of  this  guarantee  the  Plaintiffs  allowed  Mercer  to  overdraw 
his  account. 

At  the  end  of  the  year  1865  F.  J.  Mercer  became  unable  to 
meet  his  financial  engagements ;.  and  on  the  6th  of  January,  1866, 
he  executed  a  deed  of  assignment  of  all  his  estate  and  effects  to 
the  Defendants,  Thomas  Chambers,  who  was  at  that  time  the  manager 
of  the  Plaintiff's  bank,  and  John  Thorpe  the  guarantor,  in  trust  for 
the  payment  of  debts,  and  then  to  be  applied  for  the  benefit  of  the 
creditors  in  like  manner  as  if  the  debtor  had  been  adjudged  a 
bankrupt,  and  the  surplus,  if  any,  to  be  paid  to  the  debtor  or  his 
representatives.  The  deed  was  registered  under  the  192nd  sect, 
of  the  Bankruptcy  Ad,  1861.  The  balance  due  to  the  Plaintiffs 
on  their  account  with  F.  J.  Mercer  at  the  date  of  the  before- 
mentioned  deed  was  £410  4s.  lid. ;  but  on  the  30th  of  May,  1866, 
the  Defendant  Thorpe  paid  to  the  Plaintiffs  the  £300  for  which  he 
was  liable  under  the  guarantee,  and  by  such  payment  the  debt 
due  to  the  Plaintiffs  from  the  estate  of  Mercer  was  reduced  to 
£110  4s.  lid. 

The  bill  prayed  that  the  trusts  of  the  deed  of  assignment  might 
be  administered  under  the  direction  of  the  Court,  and  that  the 
Plaintifls  might  be  declared  to  be  entitled  to  a  dividend  out  of 
Mercer's  estate  upon  the  whole  amount  due  at  the  date  of  the 
execution  of  the  deed,  irrespective  of  any  sums  recovered  from 
the  surety.  The  trustees  of  the  deed,  on  the  other  hand,  refused 
to  admit  the  Plaintiffs'  claim,  insisting  by  their  answer  that  the 
Plaintiffs  were  entitled  to  a  dividend  on  so  much  of  their  debt 
only  as  still  remained  unsatisfied  after  receiving  the  £300  from 
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/.  Thorpe  in  discharge  of  his  guarantee.    It  appeared  that,  in     V.-C.  M. 
fact,  /.  Thorpe  had  taken  a  mortgage,  by  way  of  counter  security,       1868 
at  the  time  of  his  giving  the  guarantee,  and  that  upon  the  winding    midland 
up  of  the  estate  of  F.  J.  Mercer  the  mortgage  security  was  realized,  Ban1uk0  °° 
and  the  £300  was  paid  over  to  the  Plaintiffs  by  J.  Thorpe  in  dis-    Chammm. 
charge  of  his  guarantee;  bnt  it  was  at  the  time  stated  by  the 
Plaintiffs  to  the  trustees  of  the  deed  of  assignment  that  their 
receipt  of  this  sum  was  to  be  regarded  as  in  no  way  prejudicing 
or  interfering  with  the  position  occupied  by  the  Plaintiffs  against 
the  estate  of  F.  J.  Mercer,  in  respect  of  which  they  were  to  stand 
as  if  such  sum  of  £300  had  not  been  received  by  them. 

Mr.  Be  Gex>  Q.C.,  and  Mr.  Bristowe,  for  the  Plaintiffs : — 

The  form  of  guarantee  signed  by  Mr.  Thorpe  was  expressly 
intended  to  meet  a  case  like  the  present.  It  was  drawn  with  great 
care,  for  the  purpose  of  enabb'ng  the  bankers  to  prove  for  the  whole 
amount  of  their  debt,  and  receive  a  dividend  upon  the  whole,  not- 
withstanding they  may  have  received  from  the  surety  a  portion  of 
the  debt.  The  question  is  therefore  of  material  importance  to  the 
Plaintiffs  and  many  other  bankers  who  have  adopted  the  saftne 
form  of  guarantee.  The  case  must  be  treated  as  if  it  arose  in 
Bankruptcy,  and  in  an  ordinary  case  the  rule  is,  that  where  there 
is  a  security  from  a  third  party  the  creditor  may  prove  against 
the  estate  of  the  debtor  for  the  full  amount  of  the  debt,  and  receive 
a  dividend  upon  the  whole,  notwithstanding  he  will  be  bound  to 
pay  a  portion  of  the  dividend  to  the  surety  in  regard  to  the  sum 
which  has  been  advanced  by  him.  But  that  right  of  the  surety  to 
a  proportionate  part  of  the  dividend  may  be  waived  by  special  con- 
tract, and  it  is  submitted  that  this  form  of  guarantee  is  sufficient 
for  the  purpose.  In  Ex  parte  Hope  (1),  and  in  Ex  parte  Miles  (2), 
there  were  contracts  intended  to  have  the  same  effect  as  this, 
and  in  both  those  cases  it  was  held  that  the  surety  had  contracted 
himself  out  of  the  general  principle.  In  this  case  he  has  done  the 
same  thing  in  a  more  simple  way.  The  proviso  here  used  by  the 
bankers  is  quite  as  effectual  as  that  upon  which  those  two  cases 
were  decided.  We  have  received  £300,  but  we'are  entitled  to  go 
on  receiving  such  dividends  upon  the  whole  of  our  debt  as  Mercer's 
(1)  3  M.  D.  &  D.  720.  (2)  1  De  G.  628. 


182  EQUITY  CASES.  [LB. 

VAX  M.     estate  may  be  able  to  pay.  until,  with  the  £300,  we  shall  have 
1868       received  the  whole  sum  due. 


Midland 

Banking  Oo.      Mr.  Cotton,  Q.C.,  and  Mr.  Kekewich,  for  the  Defendants  :— 

Ghaxbhbs.        It  is  an  inflexible  rule  that  no  creditor  on  a  bankrupt  s  estate 
shall  prove  for  his  debt  without  deducting  the  value  of  the  security 
held  by  him.    This  was  decided  in  the  case  of  Ex  parte  Holmes  (1), 
where  A.  B.  gave  his  acceptance  to  a  person,  who  deposited  it  with 
his  bankers  to  secure  a  floating  balance,  and  then  became  bank- 
rupt.   The  bankers  proved  a  larger  debt,  and  received  a  dividend 
out  of  the  estate.    The  Lord  Chancellor,  in  reversing  the  decision 
of  the  Court  of  Review,  held  that  A,  B.  was  entitled  to  participate 
in  the  dividend ;  and  so  in  Thornton  v.  HTKewan  (2),  where  a 
guarantee  was  given  to  a  limited  amount  for  a  man  who  became 
bankrupt,  it  was  held  that  the  guarantor  was  entitled  to  the  benefit 
of  a  proportionate  part  of  the  dividend  on  the  amount  guaranteed, 
notwithstanding  the  unpaid  debt  greatly  exceeded  the  amount  of 
the  guarantee.    Those  cases,  and  In  re  Plummer  (3),  only  followed 
the  decisions  in  Ex  parte  Bushforth  (4)  and  Palely  v.  Field  (5) ; 
and  the  same  principle  was  recognised  as  the  rule  in  Bankruptcy 
in  KeHocl's  Case  and  in  In  re  Xeres  Wine  Company  (6),  although  it 
might  be  different  under  a  winding-up.    This  case,  it  is  admitted, 
must  follow  the  rule  in  Bankruptcy,  and  there  is  nothing  in  the 
terms  of  the  guarantee  signed  by  the  surety  which  can  oust  that 
general  rule. 

i    Mr.  Be  Oex,  in  reply. 


Dec.  8.    Sib  R  Malins,  V.C. : — 

The  question  to  be  decided  is,  whether  the  Plaintiffs  are  en- 
titled under  the  deed  of  May,  1866,  to  receive  a  dividend  upon  the 
whole  of  their  debt  as  it  stood  at  the  date  of  the  execution  of  the 
deed,  or  upon  the  amount  as  reduced  by  the  payment  of  the  £300. 

(1)  1  Mont.  &  Ch.  301.  (4)  10  Vee.  409. 

(2)  1  H.  &  M.  525.  (5)  12  Ibid.  435. 

(3)  1  Ph.  56.  (6)  Law  Rep.  3  Ch.  769. 
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It  was  agreed  by  the  learned  counsel  on  both  sides;  that  the  ques-     V.-C.  M. 
tion  must  be  decided  as  in  Bankruptcy,  and  that  the  rights  of  the        1868 
Plaintiffs  are  the  same  as  if  Mercer  had  become  a  bankrupt,  and    mdmlahd 
they  had,  on    the  6th  of   January,  1866,   proved    a    debt  of  Baot^°  °°- 
£410  is.  lid.  against  his  estate.     The  rules  in  Bankruptcy  are    Chambers. 
well  settled,  that  if  a  creditor  holds  a  security  upon  any  part  of 
the  bankrupt's  estate,  he  must  realize  or  give  credit  for  the  value 
of  the  security,  and  prove  for  the  balance  only ;  but  where  there  is 
a  security  from  a  third  party,  the  creditor  is  entitled  to  prove 
against  the  estate  of  the  debtor  for  the  full  amount  of  his  debt 
without  reference  to  his  security,  and  to  receive  a  dividend  upon 
the  whole ;  but  he  will,  in  the  absence  of  contract  to  the  contrary, 
be  bound  to  pay  to  the  surety  so  much  of  the  dividend  as  is  refer- 
able to  the  amount  received  under  the  guarantee.    Those  points 
are  settled  by  In  re  Plummer  (1),   Ex  parte  Bushforth  (2),  Ex 
forte  Holmes  (3),  and  Thornton  v.  McKewan  (4),  and  many  other 
cases.   But  the  right  of  the  surety  to  stand  in  the  place  of  the 
creditor  as  to  the  dividend  upon  the  amount  paid  by  him,  may, 
fy  contract,  be  waived  in  favour  of  the  creditor  until  he  haa 
received  the  full  amount  of  his  debt,  and  the  question  is,  whether 
it  has  been  so  waived  by  the  terms  of  the  guarantee  in  the  present 
case.    The  case  relied  upon  by  Mr.  Be  Oex  for  the  Plaintiffs, 
&  parte  Hope  (5),  was  a  guarantee  given  to  a  bank  in  favour  of  a 
particular  customer,  and  the  guarantee — being,  like  the  present,  a 
running  guarantee,  to  the  extent  of  £10,000 — contained  a  clause 
providing  that  any  dividend  should  be  applied  in  the  first  place 
towards  the  satisfaction  of  so  much  of  such  balance  as  should 
exceed  in  amount  the  sum  of  £10,000,  without  the  sureties  or  any 
of  them,  their  or  any  of  their  heirs,  executors,  or  administrators, 
being  entitled  to  the  benefit  of  such  dividends,  compositions,  or 
other  payments  or  sums  of  money,  or  any  part  thereof  respec- 
tively, until  the  whole  of  such  excess  of  the  said  banking  account 
should  be  fully  discharged.    That  was  a  petition  by  the  assignees 
asking  to  have  the  amount  of  the  proof  reduced.  The  case  was  argued 
before  the  then  Judge  in  Bankruptcy,  Vice-Chancellor  Knight 

(1)  1  Ph.  56.  (3)  1  Mont.  &  Ch.  301. 

(2)  10  Yes.  409.  (4)  1H.&M,  525. 

(5)  3  M.  D.  &  De  G.  720. 
TouVIL  P  2 
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V.-C.  M.     Bruce,  and  the  petition  was  dismissed.     In  Ex  parte  Miles  (1) 
1868        the  same  point  arose.     That  was  the  petition  of  sureties  praying 
Midland     to  be  admitted  to  stand  in  the  place  of  a  creditor  who  had  proved 
Bakkoto  Co.  for  ^  ^0^  0f  the  debt  secured.     But  in  that  case  also,  the 
Chahbebs.    guarantee  being  a  running  guarantee  for  £600,  there  was  a  stipula- 
tion that  such  dividends  received  should  not  go  or  be  taken  as 
in  discharge  of  any  part  of  this  guarantee,  but  the  company  should 
be  entitled  to  recover  on  the  guarantee  to  the  full  extent  of  the 
£600,    notwithstanding    any  such    dividends.      Vice-Chancellor 
Knight  Bruce  said  he  considered  the  claim  made  by  the  Petitioner 
inconsistent  with  the  proviso  in  the  guarantee,  the  creditors  not 
haying  yet  received  20a.  in  the  pound,  and  His  Honour  dismissed 
the  petition  without  prejudice  to  a  subsequent  application  in  the 
event  of  the  creditor  being  paid  in  fulL 

Those  are,  both  of  them,  cases  in  which  the  surety  bargains  with 
the  creditor  that  the  creditor  shall  be  paid  in  full  before  the  surety 
shall  be  entitled  to  receive  anything  in  respect  of  the  dividends; 
or,  in  other  words,  the  guarantor  shall  not  be  entitled  to  partici- 
pate in  the  dividends  until  the  creditor  has  been  paid  in  fall.    In 
the  present  case,  although  it  was  strongly  argued  by  Mr.  Be  Gez 
that  the  words  were  equally  strong,  I  cannot  quite  go  with  him  in 
that    I  do  not  think  the  words  are  so  express  and  distinct  as  in 
the  two  cases  to  which  I  have  referred,  but  I  am  of  opinion  that 
they  have  the  same  effect.    The  words  are :  "  That  all  dividends, 
compositions,  and  payments  received  from  them  or  him  respec- 
tively shall  be  taken  and  applied  as  payments  in  gross."    Now,  it 
is  perfectly  clear  this  was  introduced  for  some  particular  purpose, 
because  the  general  rule,  as  I  have  already  stated,  in  the  absence 
of  stipulation,  is,  that  quoad  the  £300,  Thorpe,  the  creditor,  would 
be  entitled  to  stand  as  to  dividends  in  the  place  of  the  bank.    It 
is  introduced  therefore  for  the  purpose  of  ousting  that  rule,  and 
therefore  it  was  to  be  taken  as  payment  in  gross.     If  it  stopped 
therQ,  there  might  have  been  some  difficulty ;  but  it  goes  on,  "  and 
that  this  guarantee  shall  apply  to  and  secure  any  ultimate  balance 
that  shall  remain  due  to  the  said  company."    Therefore,  upon  the 
language,  I  think  it  plain  that  the  intention  was  that,  whatever 
dividend  the  bank  were  to  receive  they  were  to  receive  in  full,  and 

(1)  1  De  G.  623. 
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they  were  entitled  to  receive  from  Thorpe  the  £300  also  until  they     V.-O.M. 
should  be  paid  in  fall.    The  circumstance  that  the  surety  Thorpe       1868 
obtained  the  £300  by  means  of  a  counter  security  given  to  him    midland 
by  Mercer  does  not,  in  my  opinion,  make  any  difference  in  the  Bank^g  c<x 
rights  of  the  parties.   That  was  a  circumstance  alluded  to  by  Vice-   Chambers. 
Chancellor  Knight  Bruce  in  Ex  parte  Hope  (1)  as  being  immaterial. 
The  result  is,  that  the  Defendants  are,  in  my  opinion,  wrong  in 
the  contention  raised  by  them  in  their  answer.    There  must  be  a 
declaration  that  the  Plaintifis  are  entitled  to  receive  dividends  on 
the  fall  amount  of  their  proo£  £410  4s.  lid.,  until,  by  means  of 
such  dividend  and  the  £800  received  from  the  Defendant  Thorpe, 
they  shall  receive  the  full  amount  of  their  debt. 

I  do  not  see  that  I  can  relieve  the  Defendants  from  the  pay* 
ment  of  the  costs.  The  amount  involved  in  this  case  is  but  small, 
but  it  was  argued  before  me  as  a  case  of  general  application  to 
these  hanking  guarantees. 

Solicitors  for  the  Plaintifis :  Messrs.  Sole,  Turner,  &  Turner. 
Solicitors  for  the  Defendants :  Messrs.  Singleton  &  Tatterihatt. 


BROWN  v.  BROWN.  v.-cn 

Injunction — Suit  in  Divorce  Court — Condonation  of  Adultery — Separation  Deed.         Cn^ 

Nov.  19. 
Upon  motion  by  a  wife  for  an  injunction  to  restrain  her  husband  from  pro-         ^— 

ceeding  in  the  Divorce  Court  to  obtain  a  dissolution  of  marriage,  on  the 

ground  of  a  contract  by  the  Defendant  to  condone  all  former  causes  of 

complaint,  and  not  to  take  legal  proceedings  in  respect  thereof : — 

Held,  that  as  the  contract  might  be  set  up  by  way  of  defence  in  the 

Divorce  Court,  and  as  it  was  executed  by  the  husband  in  ignorance  of  the  fact 

that  his  wife  had  committed  adultery,  and  on  her  positive  assertion  of 

innocence,  this  Court  would  not  interfere  to  stay  proceedings  in  the  Divorce 

Court. 

1  HIS  was  a  motion  on  behalf  of  the  Plaintiff,  Louisa  Marie  Brown, 
the  wife  of  the  Defendant,  Colonel  David  Brown,  for  an  injunction 
to  restrain  any  further  proceedings  by  the  Defendant,  Colonel 
&wn>  in  the  Divorce  Court,  with  the  view  of  obtaining  a  divorce 

(1)  3  M.  De  G.  &  D.  720. 
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V.-C.  M.     from  the  Plaintiff  upon  the  ground  of  adultery  committed  by  her, 

1868        The  Plaintiff  and  Defendant  were  married  in  India  in  July,  1861, 

Brown      where  they  cohabited  till  February,  1865.    During  that  time  the 

B  *-  w      Defendant  entertained  great  suspicion  as  to  his  wife's  conduct, 

which  led  to  his  ultimately  sending  her  home  from  India  in  1865. 

The  Defendant  himself  remained  in  India  from  1865  to  1868, 
when  he  returned  to  England,  and  during  those  three  years  he 
received  letters  and  communications  shewing  that  his  wife,  while 
residing  in  England,  had  been  guilty  of  great  levity  of  conduct, 
which  raised  the  strongest  suspicion  in  his  mind.     There  were, 
however,  letters  written  by  her  to  her  husband,  which  satisfied 
him  that  no  criminal  act  had  taken  place  after  she  left  India, 
and  among  the  letters  was  one  written  by  her  on  Christmas  Day, 
1867,  whilst  she  was  in  Edinburgh,  telling  him  that  she  was  very 
unwell,  but  leading  him  to  believe  that  her  illness  was  of  an 
ordinary  character.    After  the  return  of  the  Defendant  to  Eng- 
land in  April,  1868,  he  resumed  cohabitation  with  his  wife,  and 
again  became  exceedingly  dissatisfied  with  her  conduct  towards 
him,  and  her  conduct  with  other  persons.    This  led  to  remon- 
strances, and  he  separated  from  her  in  the  month  of  June,  1868. 
A  correspondence  then  took  place,  and  a  letter,  dated  the  16th  of 
June,  was  addressed  by  the  Plaintiff  to  her  husband,  in  which  she 
gave  him  the  most  solemn  assurance,  "  in  the  presence  of  her  God," 
that  she  had  never  been  guilty  of  any  criminal  act ;   and  upon, 
the  faith  of  that  assurance  he  resumed  cohabitation  with  her. 
Shortly  afterwards  her  conduct  was  still  so  unsatisfactory  that  they 
again  separated,  and  finally  a  deed  of  separation  was  executed  on 
the  14th  day  of  July,  1868,  containing  the  following  stipulation:— 
"  That  no  proceedings  shall  be  commenced  or  prosecuted  by  or 
on  behalf  of  either  party  against  the  other  in  respect  of  any  cause 
of  complaint  which  now  exists,  or  has  arisen  before  the  date  of  these 
presents ;  and  every  offence  (if  any)  which  has  been  committed, 
or  permitted,  by  either  party  against  the  other  shall  be  considered 
as,  and  the  same  is,  hereby  forgiven  and  condoned,  and,  in  case 
either  party  shall  hereafter  commence  or  prosecute  any  pro- 
ceedings against  the  other  in  respect  of  any  cause  of  complaint 
which  may  hereafter  arise,  no  offence  or  misconduct  which  has 
been  committed,  or  permitted,  before  the  execution  of  these  i 
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presents,  and  no  act,  deed,  neglect,  or  default  of  either  party  in     V.-C.  M. 
or  relating  to  any  such  offence  or  misconduct  shall  be  pleaded        1868 
or  alleged  by  either  party,  or  be  admissible  in  evidence/'  Brown 

Notwithstanding  that  contract,  Colonel  Brown,  on  the  13th  of     u^^ 
August,  1868,  that  is,  about  four  weeks  after  the  execution  of  the        — 
deed,  commenced  a  suit  against  his  wife  for  a  divorce  on  the 
ground  of  adultery,  which  suit  was  still  pending  in  the  Divorce 
•Court.    The  motion  for  an  injunction  to  restrain  the  prosecution 
of  that  suit  was  founded  on  the  before-mentioned  deed,  which 
was  put  forward  as  a  ground  for  restraining  the  Defendant  from 
committing  any  violation  of  the  express  terms  of  the  deed.    The 
Defendant,  by  his  answer,  stated,  that  at  the  time  of  executing 
the  deed  of  separation  he  had  no  reason  whatever  to  suppose  that 
in  the  interval  between  the  return  of  the  Plaintiff  from  India,  in 
1865,  and  his  own  return  in  April,  1868,  the  Plaintiff  had  com- 
mitted adultery,  and  he  executed  that  deed  in  the  belief  that 
during  that  period  the  Plaintiff  had  done  nothing  whatever  which 
could  enable  him  to  obtain  a  divorce  or  judicial  separation  from 
her.    The  Plaintiff  well  knew  that  he  executed  that  deed  in  the 
belief  aforesaid,  and  she  concealed  from  him  the  fact  that  she  had 
had  a  miscarriage  in  December,  1867.    She  frequently  protested 
to  the  Defendant  that  she  had  always  been  faithful  to  him,  and  he 
executed  the  deed  in  the  belief  that,  whatever  might  have  hap- 
pened in  India,  she  had  been  faithful  to  him  since  she  had  left 
that  country. 

The  evidence  in  support  of  the  statement  in  the  answer  that  the 
Plaintiff  had  had  a  miscarriage  in  Edinburgh  in  the  year  1867, 
was  an  affidavit  by  the  medical  practitioner  who  attended  her  on 
the  occasion. 

Mr.  Cotton,  Q.O,  and  Mr.  Ferrers,  for  the  Plaintiff:— 

The  contract  entered  into  by  the  husband  in  July,  1868,  is  a 
positive  condonation  of  all  acts  committed  by  the  Plaintiff  pre- 
viously to  that  time,  and  a  covenant  not  to  take  legal  proceedings 
in  respect  of  such  acts.  The  Court  will  interfere  by  injunction  to 
restrain  the  prosecution  of  a  suit  in  the  Divorce  Court :  Hunt  t. 
Bunt(l);  Rowley  v.  Bowley  (2). 

(1)  31  L.  J.  (Ch.)  161.  (2)  Law  Rep.  1 H.  L,  Sc.  &  D.  63. 
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V.-O.  M.        [The  Vice-Chancellob  suggested  that  this  deed  might  be  pleaded 
1868       in  the  Divorce  Court  in  opposition  to  the  suit  for  a  divorce.] 

Bbowk  The  judgment  in  the  case  of  Hunt  v.  Hunt  (1)  is  an  answer  to 

Bbowk.  that  suggestion.  The  Lord  Chancellor  there  says  that  the  Court 
of  Divorce  will  not  recognise  a  deed  of  separation,  nor  permit  it 
to  be  [pleaded  in  bar  of  a  suit  for  restitution;  and  unless  the 
covenant  can  be  enforced  in  a  Court  of  Equity,  a  deed  of  separa- 
tion may  be  annulled  at  the  pleasure  of  either  party.  If  the 
Defendant  alleges  fraud  for  the  purpose  of  setting  aside  this  deed, 
then  it  is  necessary  for  him  to  institute  a  cross  suit,  as  was  decided 
in  Eddleston  v.  CoUvns  (2). 

Mr.  Olasse,  Q.C.,  and  Mr.  LincUey,  for  the  Defendant : — 

The  principal  ground  of  opposition  to  this  injunction  is,  that  the 
Plaintiff  comes  here  to  ask  the  Court  to  enforce  a  deed  which  she 
procured  by  her  own  fraud.    The  Defendant  executed  #  the  deed 
when  ignorant  that  she  had  been  guilty  of  adultery  after  she  left 
Indict  and  on  her  assurance  of  innocence,  and  yet  at  the  very  time 
she  knew  that  she  had  committed  adultery.     She  does  not  deny 
the  allegation  made  by  the  answer,  since  there  is  no  amendment 
of  the  bill;  therefore  she  does  not  come  to  the  Court  with  clean 
hands.    It  is  said  that  you  cannot  set  up  a  defence  of  fraud, 
except  by  a  cross  bill ;  but  in  Beg.  v.  Saddlers'  Company  (3)  Mr. 
Justice  WiUes  said  (4) :  "  A  judgment  or  decree  obtained  by  fraud 
upon  a  Court  binds  not  such  Court,  nor  any  other ;  and  its  nullity 
upon  this  ground,  though  it  has  not  been  set  aside  or  reversed, 
may  be  alleged  in  a  collateral  proceeding."     It  is  alleged  that  he 
suspected  the  adultery  in  India.    But  if  he  knew  of  such  a  crime, 
and  condoned  it,  still  that  is  no  condonation  of  the  subsequent 
adultery  in  England,  of  which  he  was  totally  ignorant. 

Condonation  is  conditional  upon  the  full  knowledge  of  all  the 
facts:  Dempster  v.  Dempster  (5).  So  also  as  to  a  release;  LyaBv* 
Edwards  (6).  Hunt  v.  Hunt  was  taken  on  appeal  to  the  House  of 
Lords,  but  was  never  decided,  in  consequence  of  the  death  of  Mrs* 
Hunt. 

(1)  31  L.  J.  (Ch.)  176.  (4)  10  H.  L.  0.  431. 

(2)  3D.E&G.1.  (5)  31  L.  J.  (P.  &  M.)  20. 

(3)  10  H.  L.  C.  404.  (6)  6  R  &  N.  837.; 
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The  Plaintiff  has  so  right  to  come  to  this  Court  if  there  is  a     V.-C.  M. 
good  defence  at  Law :  Eardinge  y.  Webster  (1).  1868 


BfiOWN 

Mr.  Cotton,  in  reply.  _>  «■ 

Sib  R  Maijks,  V.C. : — 

The  motion  for  an  injunction  to  restrain  any  farther  proceedings 
by  the  Defendant  in  the  Divorce  Court  is  rested  on  the  deed  of 
separation,  which,  it  is  contended,  is  conclusive  against  such  pro- 
ceedings being  allowed  by  this  Court  to  be  continued.  The  Defend* 
ant,  on  the  other  hand,  swears  that  he  executed  the  deed  on  the  faith 
of  the  truth  of  the  statement  made  by  the  Plaintiff  that  she  had 
never  been  guilty  of  adultery.  Information  was,  however,  con- 
veyed to  him,  which  led  to  his  subsequently  making  inquiries ;  and 
it  turns  out  that  this  lady,  who  had  pledged — not  her  oath,  for  she 
did  not  swear  it — but  her  word,  "  in  the  presence  of  her  God,"  that 
8hehad  never  been  guilty  of  adultery,  had  on  the  29th  of  December, 
1867,  four  days  after  she  wrote  the  letter  addressed  to  him  in  India, 
had  a  miscarriage,  he  having  been  more  than  three  years  absent  in 
India.  It  is,  therefore,  not  attempted  to  be  denied  that  at  the 
very  time  she  gave  these  very  solemn  assurances  of  her  innocence 
to  her  husband  she  knew  that  she  had  been  guilty  of  adultery ; 
and  in  giving  him  those  assurances  she  was  guilty  of  making  as 
fraudulent  a  representation  to  her  husband  as  one  human  being 
was  ever  guilty  of  making  to  another. 

Now,  under  the  circumstances,  it  is  said  that  this  deed  never- 
theless is  conclusive,  and  so  conclusive  that  I,  sitting  in  a  Court  of 
Equity,  am  bound  to  restrain  any  proceedings  of  the  husband  with 
the  view  of  obtaining  a  divorce  from  a  wife  who  has  not  only  been 
guilty  of  adultery,  but  has  given  her  husband  such  solemn  assur- 
ance of  her  innocence ;  and  that  I  am  bound  to  interfere  in  her 
favour,  because  to  allow  him  to  go  on  with  those  proceedings  would 
be  to  allow  him  to  commit  a  violation  of  his  express  contract. 

The  first  point  which  I  suggested  to  the  learned  counsel  for 
this  lady  was,  that  if  this  deed  is  a  binding  deed,  it  can  be 
pleaded  in  the  Divorce  Court  I  have  always  understood  that  in 
all  proceedings  by  a  husband  or  wife — for  instance,  in  the  case  of 

(1)  1  Dr.  &  Sm.  101. 
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V.-O.M.     a  proceeding  by  a  husband  to  obtain  a  divorce  a  vinculo  from  his 
1868       wife  on  the  ground  of  adultery — if  it  can  be  shewn  that  a  con- 
Beowh      donation  has  taken  place,  there  is  an  end  of  the  proceedings  of  the 
B  *•         husband.    But  it  must  be  a  condonation  of  a  known  fact,  and, 
—       therefore,  the  act  of  the  husband,  if  it  amounted  to  a  condonation 
in  case  of  his  being  aware  of  the  adultery,  can  have  no  operation 
when  he  was  in  total  ignorance  of  it.    Now,  if  this  husband  had 
been  aware  of  his  wife's  adultery,  it  can  admit  of  no  shadow  of 
doubt,  in  my  mind,  that  if  that  be  shewn  to  the  Court,  the  deed 
which  he  has  executed  is  a  complete  and  final  bar  against  his 
taking  any  proceedings  in  that  Court.,  because  he  has  contracted 
with  her  that  "  every  offence  which  has  been  committed,  or  per- 
mitted, by  either  party  against^ the  other  shall  be  considered  as,  and 
the  same  hereby  is,  forgiven  and  condoned."     The  deed,  therefore, 
is  perfectly  conclusive  in  the  Divorce  Court,  if  it  is  a  binding 
deed.    I  was  at  first  inclined  to  take  the  view  that  probably  this 
deed  must  stand  until  it  was  set  aside,  and  that  it  was  necessary 
for  the  husband  to  file  a  bill  to  set  aside  the  deed  as  having  been 
obtained  by  fraud  or  misrepresentation — suppression  being  misre- 
presentation, but  there  was  not  merely  suppression  here.    If  this 
lady  had  been  guilty  of  adultery,  and  had  led  her  husband  to 
believe  she  was  innocent,  she  knowing  all  the  time  that  she  had 
been  guilty  of  adultery,  that  would,  at  all  events,  have  been  sup- 
pression.   This  is  a  positive  statement.    He  swears  that  but  for 
that  assertion  he  would  never  have  executed  the  deed,  and  therefore 
this  is  a  deed  into  which  he  was  induced  to  enter  by  positive  misre- 
presentations— that  is,  by  a  positively  false  statement  on  her  part 
Then,  if  this  is  a  deed  which  is  binding,  it  clearly  can  be  pleaded 
in  the  Divorce  Court.    But  if  it  is  not  binding,  is  there  any  pro- 
cess by  which  it  can  be  got  rid  of  in  this  Court  ?    First  of  all,  with 
Regard  to  the  propriety  of  this  Court  interfering  to  restrain  pro- 
ceedings in  the  Divorce  Court    The  counsel  for  the  Plaintiff  rely 
upon  the  case  of  Hunt  v.  Hunt  (1),  in  which  Lord  WesCbury,  over- 
ruling the  Master  of  the  Bolls,  decided  that  where  parties  have 
entered  into  a  contract  to  do  or  not  to  do  certain  things,  and  they 
proceed  to  act  in  contravention  of  those  stipulations  in  the  Divorce 
Court,  this  Court  will  interfere  to  prevent  them  by  injunction. 

(1)  31  L.  J.  (Ch.)  161. 
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Whatever  my  private  opinion  may  be,  of  course  I  must  take  the     V.-O.  M. 
law  from  the  Lord  Chancellor,  although  I  may  concur  with  the        1868 
Master  of  the  Bolls,  whose  decision  was  overruled ;  but  I  am  told,      bbowjt 
as  a  matter  of  fact*  that  there  was  an  appeal  to  the  House  of  Lords,      B  •• 

and  I  am  informed  that  no  judgment  was  ever  given,  in  consequence       

of  the  death  of  one  of  the  parties,  Mrs.  Hunt.  I  cannot  tell  what 
the  House  of  Lords  might  have  done,  and  I  must  assume,  for  the 
purpose  of  my  present  decision,  that  it  is  within  the  jurisdiction 
of  this  Court  to  restrain  proceedings  in  the  Divorce  Court  in  con- 
travention of  the  terms  of  a  deed  of  separation,  though  I  confess 
I  can  see  no  impropriety  in  such  proceedings  being  taken,  because 
all  these  things  can  be  made  a  defence  in  that  Court. 

I  quite  accede  to  the  argument,  that  if  a  man  proceeds  to  re- 
cover a  debt  at  law  which  has  been  released,  you  do  not  come  to 
this  Court  to  prevent  him  from  suing  at  law  in  contravention  of 
ins  release,  because  the  release  can  be  used  in  the  Court  of  Law. 
Acting  upon,  that  principle  my  learned  predecessor,  Sir  Richard 
Kindmley,  in  the  case  to  which  I  have  been  referred  of  Eardinge 
t.  Webeter  (1),  refused  to  interfere  in  a  case  of  that  kind.  I  have 
also  a  distinct  recollection  of  a  case  in  which  an  application  was 
made  to  me  with  regard  to  Colonel  Berkeley**  debts  soon  after  I 
became  Vice-Chancellor,  and  the  application  was  that  I  should 
stay  proceedings  in  the  Bankruptcy  Court  upon  the  ground  that  a 
deed  had  been  executed  which  released  the  Defendant's  debt  The 
decision  in  that  case  was  a  very  important  one,  involving  an  enor- 
mous amount  of  debt,  £700,000 ;  and  therefore  I  may  assume  it 
was  a  case  in  which  if  the  parties  had  thought  there  was  any  hope 
of  altering  my  decision  on  appeal  they  would  not  have  omitted  the 
opportunity  of  appealing,  and  as  there  has  been  no  appeal,  I  must 
assume  that  my  decision  was  correct.  The  view  which  I  took 
was,  that  it  was  unnecessary  for  this  Court  to  interfere,  because  if 
the  deed  was  a  release  it  was  equivalent  to  payment,  and  when  an 
application  was  made  to  the  Bankruptcy  Court,  that  deed  could  be 
put  in  as  a  defence,  and  therefore  I  dismissed  the  motion.  So  in 
this  case :  if  this  deed  can  be  used  as  a  defence  in  the  Divorce 
Court,  it  will  be  a  conclusive  answer  to  the  application  of  the 
husband  for  the  divorce  which  he  seeks. 

(1)  1  Dr.  &  Sm.  101. 
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V.-C.  M.         Bat  then  it  has  been  said  that  in  the  Divorce  Court  the  validity 

1868       of  this  deed  cannot  be  entered  upon.    It  appears  to  me  to  be  per- 

B^x      fectly  plain  that  in  order  to  be  a  condonation  the  offence  must  be 

«•         a  known  fact,  and  there  can  be  no  condonation  of  an  unknown 
Bbowh. 

fact.  Accordingly  the  case  of  Dempster  v.  Dempster  (1),  which  has 

been  cited,  goes  exactly  to  the  point    In  that  case,  where  the  wife 
was  suing  her  husband  for  dissolution  of  marriage  on  the  ground 
of  cruelty  and  adultery,  it  was  said  that  she  had  condoned,  and 
it  turned  out  that  she  had  condoned  the  cruelty,  because  that  was 
a  thing  she  must  have  known,  since  it  was  cruelty  practised  towards 
herself,  but  of  the  adultery  she  was  in  ignorance ;  and  although  she 
had  condoned  the  cruelty,  it  was  held  that  that  was  no  condonation  of 
the  adultery  of  which  she  was  ignorant  Condonation  may  be  shewn 
by  various  circumstances.    It  may  be  shewn  by  conduct,  such  as 
resuming  cohabitation,  and  various  other  acts,  but  you  cannot  have 
a  more  solemn  condonation  than  under  the  hand  and  seal  of  the 
party,  where  it  is  expressly  agreed  that  everything  shall  be  "for- 
given and  condoned."    But  if  that  condonation  has  taken  place  in 
ignorance  (which  will  be  the  reply  of  the  husband),  why  should 
not  that  circumstance  of  ignorance  under  which  the  condonation 
took  place  be  just  as  much  open  to  inquiry  in  the  Divorce  Court 
in  this  case  as  it  was  in  the  case  of  Dempster  v.  Dempster,  where  it 
was  held  to  be  no  answer  to  the  application  of  the  wife.     So  in  the 
case  of  Rowley  v.  Rowley  (2),  which  has  been  cited,  the  whole  ques- 
tion was  investigated  in  the  Divorce  Court,  as  I  am  satisfied  it  can 
be  investigated  in  the  present  case. 

It  is  not  an  unimportant  circumstance  that  this  bill,  having  been 
filed  in  September,  is  answered  on  the  7th  of  November,  and  that 
in  this  answer  the  husband  swears  that  his  wife  has  been  guilty  of 
adultery,  that  he  was  ignorant  of  that  fact  when  he  executed  the 
deed,  and  that  if  he  had  known  it  he  would  not  have  executed  the 
deed ;  this  notice  of  motion  was  given  two  days  afterwards,  with 
the  knowledge  that  the  answer  had  been  filed ;  and  there  is  no 
amendment  of  the  bill  to  negative  those  charges,  and  indeed  the 
case  comes  on  with  the  admission  that  she  has  been  guilty  of 
adultery,  and  the  proof  that  she  had  given  her  husband  solemn 
assurances  that  she  had  not  been  so  guilty. 

(1)  31  L.  J.  (P.&  M.)  20.  (2)  Law  Rep.  1  H.  L.  So.  &  D.  63. 
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Therefore*  being  of  opinion,  first,  that  this  deed  can  be  used  as  a     V.-O.M. 
defence  in  the  Divorce  Court ;  and  being  of  opinion,  secondly,  that  a        1868 
party  coming  into  this  Court  to  ask  for  its  interference  to  prevent    *  bbowh 
legal  proceedings,  whether  they  be  proceedings  to  recover  a  debt      B  * 
by  an  action  at  la w,  or  to  enforce  any  right  in  the  Court  of  Divorce,        — 
most  come  with  clean  hands,  and  most  come  with  a  case  entitling 
him  to  call  upon  a  Court  of  Equity  to  interfere,  I  am  distinctly  of 
opinion  that  this  lady,  coming  here  upon  an  admission  that  she 
obtained  this  deed  by  one  of  the  grossest  misrepresentations  and 
falsehoods  that  could  possibly  be  committed,  does  not  come  into 
this  Court  under  circumstances  which  can  justify  me  in  any  way 
in  interfering  on  her  behalf,  and  upon  that  ground,  also,  the  motion 
must  be  refused. 

It  has  been  strongly  urged  that  this  gentleman  must  be  con- 
sidered as  having  known  that  she  had  been  guilty  of  adultery, 
and  the  topic  which  has  been  most  strongly  urged  upon  me  is, 
that  he  had  such  suspicion  that  she  had  committed  adultery  in 
India  as  almost  to  amount  to  certainty,  and  that  he  believed  it 
Now,  I  will  assume  that  he  knew  that  she  had  committed  adultery 
in  India,  and  with  that  knowledge  he  resumed  cohabitation  with 
her  on  his  return  from  India.  That  was  an  absolute  and  con- 
chore  condonation  of  all  that  had  taken  place  before.  But  if  he 
did  condone  that  adultery  of  which  he  was  aware  in  India,  is  that 
any  license  to  her  to  commit  adultery  after  he  resumes  cohabita- 
tion? Certainly  not,  and  no  one  will  contend  it.  It,  therefore, 
taking  a  merciful  view  of  her  conduct,  he  condoned  her  adultery 
when  he  resumed  cohabitation  with  her  in  April  last,  believing 
that  she  had  been  guilty  of  adultery  in  India,  is  that  any  pardon 
of  her  having  done  the  same  when  she  was  in  England  t  My  own 
opinion  is,  that  he  might  have  had  strong  suspicions  she  had  com- 
mitted adultery  in  India,  but  the  suspicions  were  removed  by  her 
positive  assurances.  Husbands  are  apt  to  believe  what  their  wives 
tell  them,  and  although  this  lady  had  been  guilty  of  so  much 
levity,  yet  when,  in  that  sacred  confidence  which  subsists  between 
husband  and  wife,  she  assured  him  that  she  had  not  been  guilty  of 
adultery,  he  was  entitled  to  believe  her.  I  think  he  disbelieved 
that  she  had  been  guilty  of  adultery  in  India,  but  even  if  he  did 
believe  it,  that  can  afford  her  no  excuse  for  adultery  in  England. 
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V.-O.  M,         I  am  satisfied,  upon  the  evidence  of  her  own  letter,  that  this 

1868       deed  was  executed  in  the  belief  of  the  truth  of  her  solemn  assur- 

Bbowk      ance,  that  not  only  in  India,  but  during  no  part  of  her  married 

Bbowk  ^6'  ^a(^  *^e  'Ieen  S^ty  °f  any  impropriety.  In  the  belief  of  her 
—  solemn  assurance  that  she  was  in  this  respect  an  innocent  woman, 
he  executed  this  deed,  and  upon  every  principle  of  this  Court  I  am 
bound  to  come  to  the  conclusion  that  a  deed  executed  under  such 
a  misrepresentation  of  facts  cannot  stand,  and  certainly  can  give 
the  party  who  has  been  guilty  of  that  fraud  or  misrepresentation 
no  title  to  come  and  ask  for  the  assistance  of  this  Court. 

In  my  opinion,  therefore,  upon  every  ground  this  motion  en- 
tirely fails,  and  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Maynard,  Son,  &  Co. 
Solicitors  for  the  Defendant :  Messrs.  Morris,  Stone,  &  Co. 


V..C.  m.  BBATY  v.  CURSON. 


1868 
Nov.  14, 1G. 


Trustee  Bditf  Act—Payment  into  Court— Deduction  for  Costs. 

Where  a  trustee  pays  money  into  Court  under  the  Trustee  Beluf Act,  and 
has  incurred  costs  which  he  claims  to  deduct  from  the  fund,  but  which  are 
disputed,  his  proper  course  is  to  pay  the  whole  rand  into  Court  without  de- 
ducting such  costs,  leaving  the  Court  to  decide  the  amount  of  costs  to  which 
he  is  entitled. 

Therefore,  where  a  trustee  paid  money  into  Court  after  deducting  a  sum 
for  costs  and  expenses  which  the  Court  deemed  excessive,  the  Court,  on  bill 
by  the  cestuis  que  trust,  ordered  him  to  make  good  the  whole  of  the  trust  fund 
in  Court.,  and  to  pay  the  costs  of  the  suit ;  the  trustee  to  be  allowed  such  costs 
as  he  was  properly  entitled  to  when  the  fund  in  Court  came  to  be  dealt  with. 

IN  1855,  a  sum  of  £1065  consols  was  transferred  to  two  trustees 
upon  certain  trusts,  in  pursuance  of  which  they  paid  the  income  to 
the  two  tenants  for  life  for  several  years.  One  of  the  trustees 
haying  died  in  1858,  the  surviving  trustee,  the  Defendant,  John 
Carson,  continued  to  pay  part  of  the  income  to  the  tenants  for  life, 
and  applied  the  remainder  of  the  income  to  other  purposes  to  which 
he  alleged  that  it  was  applicable. 

In  1862,  John  Curson  expressed  his  desire  to  retire  from  the 
trust,  and  two  new  trustees  were  fixed  upon,  but  when  the  aj> 
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pointment  was  about  to  be  made,  he  claimed  to  deduct  from  the     V.-C.  M. 
trust  fund  £48. 16a.  Ad.  for  the  costs  of  his  solicitor,  and  £7. 10s.  for       1868 
his  own  personal  expenses  relating  to  the  trust  fund.    The  new      Bkatt 
trustees  declining  to  receive  the  fund  with  these  deductions,  John     ctowsL 
Gurson  deducted  those  amounts,  and  paid  the  residue  of  the  fund       — ~ 
into  Court  under  the  Trustee  Belief  Act. 

By  his  affidavit  upon  paying  the  fund  into  Court,  John  Ourson 
stated  as  his  ground  for  so  paying  it  in,  that  he  was  seventy-four 
and  unable  to  attend  to  the  trust ;  that  on  the  appointment  of  the 
proposed  new  trustees,  his  solicitors  had  prepared  a  deed  of  appoint- 
ment and  release  in  respect  of  the  trust  matters,  but  disputes  hav- 
ing arisen  between  the  parties  interested  in  the  matters  of  the  trust 
such  deed  had  remained  unexecuted ;  and  he  also  stated  the  de- 
ductions he  had  made  for  his  solicitors  and  his  own  personal 
expenses. 

The  Plaintiff  alleged  that  John  Curson  was  not  justified  in  pay- 
ing the  fond  into  Court,  and  that  the  sole  reason  of  his  doing  so 

was,  that  the  new  trustees  refused  to  allow  the  deduction  for  costs 

« 

and  expenses,  which  were  unreasonable  and  excessive ;  and  asked 
that  Curson  might  be  ordered  to  make  good  the  full  amount  of  the 
trust  fund* 

The  question  turned  upon  the  deductions  which  had  been  made 
for  costs,  which  were  said  to  have  been  incurred  in  connection  with 
some  hostile  claim  to  the  trust  fund. 

Mr.  Bevir,  for  the  Plaintiffs,  the  persons  interested  in  the  fund, 
referred  to  In  re  Bloye's  Trusts  (1),  and  insisted  that  the  payment 
in  was  vexatious  and  improper. 

Mr.  Phear,  for  the  Defendant,  contended  that  it  was  the  usual 
practice  on  paying  money  into  Court  to  deduct  all  costs  which  had 
been  incurred  in  connection  with  the  trust. 

Sib  E.  Malins,  V.C.  :— 

Although  the  amount  in  question  is  small,  yet  very  important 
questions  arise  in  this  case  as  to  the  duties  of  trustees  on  paying 
money  into  the  Court  under  the  Trustee  Belief  Act. 

(1)  1  Mac  &  G.  488. 
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V.C  M.         There  was  no  obstacle  to  the  retiring  trustee  transferring  the 
1868        trust  fund  into  the  hands  of  the  new  trustees,  except  the  claim 
BaATT      for  a  release,  and  for  costs,  amounting  to  £56,  which,  considering 
*\        the  amount  of  the  fund,  strikes  me  as  being  very  exorbitant^ 

The  question  I  have  to  decide  is,  whether  when  the  disputes  as 

to  these  deductions  arose,  and  where  there  was  no  object  in  pay- 
ment into  Court,  the  trustee  had  a  right  to  deduct  them,  and  pay 
the  balance  into  Court,  and  thus  be  his  own  taxing  master. 

In  the  great  majority  of  cases  where  no  costs  are  incurred  except 
those  incident  to  the  payment  into  Court,  the  trustee  deducts  his 
costs,  and  pays  in  the  residue  of  the  fund ;  and  even  in  such  cases 
trustees  would  do  well  to  see  that  the  deductions  are  not  objected 
to,  as  they  know  that  the  amount  can  be  challenged  when  the  fond 
paid  in  is  disposed  of  by  the  Court ;  and  the  trustee  should  be  very 
careful  not  to  deduct  too  much,  and  should  give  notice  to  the  par- 
ties interested  of  the  amount  he  proposes  to  deduct  But  where  a 
trustee  knows  that  the  amount  of  the  costs  he  proposes  to  deduct 
is  contested,  I  am  of  opinion  it  is  his  duty  to  pay  in  the  whole 
amount,  leaving  the  Court  to  decide  the  amount  of  costs  to  which 
he  is  entitled.  Had  Mr.  Curson  done  so  in  this  case,  a  Petition 
would  have  been  presented  by  the  tenants  for  life  for  payment  of 
dividends,  when  he  would  have  appeared  and  asked  for  his  costs, 
which  the  Court  would  have  ordered  to  be  taxed,  and  paid  to  him. 
."  Under  the  circumstances  of  this  case,  I  am  of  opinion  that  Mr. 
Curson  ought  to  have  paid  in  the  whole  fund,  and  he  must  be 
decreed  to  pay  in  such  a  further  sum  as  will  make  good  the  whole 
trust  fund  in  Court.  It  appears  that  he  was  well  advised  not  to 
pay  the  fund  into  Court ;  but,  disregarding  that  advice,  he,  by  pay- 
ing the  fund  in,  has  rendered  the  suit  necessary,  and  therefore 
must  pay  the  costs  of  it. 

When  a  Petition  is  presented  for  payment  of  the  fund  out  of 
Court  Mr.  Curson  will  be  allowed  all  such  costs  as  he  is  properly 
entitled  to. 

Solicitor  for  the  Plaintiff:  Mr.  B.  H.  Peacock. 
Solicitor  for  the  Defendant:  Mr.  0.  Blake. 
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Nov.  5. 


METROPOLITAN  BOARD  OF  WORKS  v.  SANT.  V.-O.M. 

1868 
Title  to  Land—Ejtctmtnt—RdlXs  Ad  (25  <fc  26  Vict.  c.  42). 

Certain  land  in  the  possession  of  one  of  the  Defendants  having  been  inju- 
riously affected  by  the  Plaintiffs'  works,  the  damage  was  assessed  by  a  jury, 
bat  as  the  other  Defendant  set  up  a  title  to  the  property  in  question,  the 
Plaintiffs  filed  a  bill  to  have  it  declared  which  of  the  Defendants  was  entitled 
to  the  compensation  awarded : — 

Held,  that  the  question  of  title  to  the  money  being  only  incidental  to  the 
title  to  the  land,  the  case  did  not  come  within  Sir  John  R0W9  Ad,  and  that 
the  Defendant  in  possession  had  a  right  to  pat  the  other  Defendant  to  prove 
his  title  in  an  action  of  ejectment. 

IHE  bill  stated  that  the  Defendants,  J. '.Sant  &  W.  CocJcbum 
having  claimed  from  the  Plaintiffs,  in  respect  of  the  construction 
by  them  of  the  Thames  Embankment,  compensation  under  the  68th 
section  of  the  Lands  Clauses  Act,  by  reason  of  certain  lands  and 
buildings,  of  which  the  Defendants  Sant  &  Cockburn  claimed  to 
be  the  absolute  owners  in  fee  simple  in  possession,  being  injuri- 
ously affected  by  the  execution  of  the  Thames  Embankment  works, 
and  having  required  the  amount  of  such  compensation  to  be 
assessed  by  a  jury,  the  amount  thereof  had  been  duly  assessed 
at  £9237 ;  but  such  sum  had  not  been  paid  by  reason  of  the 
Defendant  George  Drwnmond  having  also  claimed  to  be  absolute 
owner  in  fee  simple  in  possession  of  the  same  lands  and  buildings, 
and,  as  such,  entitled  to  the  compensation  properly  payable  as' 
aforesaid. 

There  being  such  conflicting  claims,  and  such  claims  being  only 
capable  of  being  determined  by  this  Court  upon  inquiry  into  the 
title  to  the  said  lands  and  buildings,  the  Plaintiffs  were  unable  to 
pay  either  of  the  claimants  the  sum  so  assessed,  which  had  accord- 
ingly been  paid  into  the  Union  Bank  of  London,  in  the  names  of 
Sir  J.  Thwaites,  the  chairman  of  the  board,  and  J.  Sant,  to  abide 
the  decision  of  a  competent  Court  as  to  the  title  to  the  freehold  of 
the  hereditaments  and  premises. 

The  bill  prayed  that  it  might  be  ascertained,  under  the  direction 
of  this  Court,  whether  the  Defendants  Sant  &  Cockburn  were,  or 
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the  Defendant  G.  Drummond  was,  entitled  to  the  aforesaid  com- 
pensation, and  that  for  that  purpose  the  necessary  inquiries  and 
directions  as  to  the  title  of  the  said  lands  and  buildings  might  be 
given. 

The  Defendants  Sand  &  Cockburn  had  been  in *  possession  of 
certain  lands  and  buildings  contiguous  to  the  premises  in  question 
since  the  year  1805,  they  haying  taken  an  assignment  of  a  lease 
for  ninety-nine  years  from  Drummond! s  predecessor  in  title.  The 
premises  for  which  compensation  was  now  claimed  were  alleged 
by  Drummond  to  be  an  accretion  to  the  adjoining  premises,  granted 
at  the  time  of  the  embankment  of  a  portion  of  the  river  Thames 
in  1770,  and  consequently  to  follow  the  title  of  the  property  in 
respect  of  which  they  were  granted.  The  lease  having  recently 
expired,  the  premises  originally  comprised  in  it  were  given  up, 
but  the  accretion  thereto  was  claimed  by  Sant  &  Cochburn,  on 
the  ground  that  it  was  granted  to  the  persons  in  possession  of  the 
lease  for  their  own  use  and  benefit. 


Mr.  C.  EaU,  for  the  Plaintiffs. 

Mr.  Glasse,  Q.C.,  and  Mr.  C.  Barber,  for  the  Defendants  Sant  & 
CocJcburn : — 

These  Defendants  are  now  in  possession  of  this  piece  of  lahdr 
which  is  claimed  by  the  Defendant  Drummond,  but  being  in  pos- 
session they  have  a  right  to  put  the  adverse  claimant  to  prove  his 
title  in  an  action  of  ejectment.  The  real  question  in  dispute  is  the 
title  to  the  land,  and  the  person  entitled  to  the  land  will  also  be 
entitled  to  the  compensation  awarded  by  the  jury.  This  is  not  a 
case  in  which  these  Defendants  ought  to  be  called  upon  by  this 
Court  to  prove  their  title  in  Chambers,  and  it  is  not  a  case  within 
Boies  Act  (25  &  26  Vict.  c.  42). 


Mr.  Ghitty,  for  the  Defendant  Drummond : — 

This  is  precisely  a  case,  to  which  Sir  John  Rolf  8  Act  applies. 
The  question  in  the  suit  is  who  is  entitled  to  this  compensation 
money,  and  the  title  to  the  land  is  incidental  to  that  question, 
consequently  the  Court  of  Chancery  is  bound  to  decide  it  without 
putting  this  Defendant  to  bring  an  action  of  ejectment.    But  if  an 
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action  were  brought,  the  deeds,  documents,  and  other  evidence 
necessary  to  shew  the  title  to  the  estate  are  so  voluminous  and 
complicated,  that  it  would  be  very  inconvenient,  even  if  it  were 
possible,  for  a  jury  to  come  to  any  decision  as  to  their  legal  opera- 
tion; and  if  the  right  of  Mr.  Drummond  were  submitted  to  a  jury 
the  consequence  would  be  that  the  Judge  at  the  trial  would  insist 
upon  the  cause  being  referred.  Under  any  circumstances,  there- 
fore, the  Court  of  Chancery  is  the  most  convenient  as  well  as  the 
most  proper  tribunal  for  deciding  a  question  of  disputed  title  of 
this  nature. 


V.-C.  M. 

1868 


Metro- 
politan 
Board  of 
Works 
v. 

8  ANT. 


Bib  R.  Malins,  V.C.  :— 

This  is  a  question  of  principle.  The  Defendants  Sant  &  Cock- 
hum  have  been  in  possession  of  certain  land  on  the  banks  of 
the  Thames,  and  in  the  execution  of  the  public  works  for  the 
embankment  of  the  river  the  Plaintiffs  have  found  it  necessary  to 
affect  that  land  injuriously.  An  assessment  has  been  regularly 
made  under  the  Lands  Clauses  Act,  and  the  jury  have  awarded  the 
damages  for  the  land  being  so  injuriously  affected  at  the  sum  of 
£9237,  which  sum  now  awaits  the  decision  of  the  question  who  is 
entitled  to  the  land.  Mr.  Drummond  says  he  is  entitled  to  the 
land,  and  he  states  that  Messrs.  Sant  &  CocJcburn  were  his  tenants 
of  some  contiguous  property,  the  lease  of  which  has  lately  expired. 
It  is  said  by  Drummond  that  the  premises  which  have  been  injuri- 
ously affected  by  the  TJiames  Embankment  works  are  an  accretion 
to  the  property  comprised  in  the  lease  and  follow  the  same  title, 
and,  consequently,  ought  to  have  been  delivered  up  at  the  expi- 
ration of  the  lease.  The  allegation,  therefore,  is,  that  the  Defen- 
dants Sant  dk  CocJcburn  have  retained  possession  of  land  which  they 
were  bound  to  deliver  up.  Now  the  only  relief  in  such  a  case  is 
bringing  an  action  of  ejectment ;  the  only  remedy  which  Mr.  Drum- 
wm&  has  is  to  turn  the  other  Defendants  out  of  possession.  This 
i*  the  ordinary  course  where  a  tenant  keeps  possession  after  the 
expiration  of  a  lease,  and  but  for  the  accidental  circumstance  of  the 
land  being  injuriously  affected  by  the  works  of  the  Thames  Embank- 
ment, it  is  clear  that  Mr.  Drummond  would  have  had  no  other 
means  of  trying  the  question.    But  then  it  is  said  that  under  Sir 

John  Rolfs  Act  the  question  may  be  tried  in  this  Court,  on  the 
Vol.  VII.  Q  2 
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ground  that  the  real  question  is,  who  is  the  party  entitled  to  the 
money,  and  the  title  to  the  land  is  only  incidental  to  that  question. 
In  my  opinion,  however,  it  is  clear  that  the  real  question  at  issue 
is  the  title  to  the  land,  because  it  is  admitted  that  whoever  is 
entitled  to  the  land  is  likewise  entitled  to  the  money  now  awarded 
in  respect  of  the  land  being  injuriously  affected.    The  title  to  the 
money,  therefore,  is  only  incidental  to  the  title  to  the  land,  and  I 
cannot  permit  the  accidental  circumstance  of  the  intervention  of 
the  Board  of  Works  to  give  Mr.  Drummond  a  better  remedy  for 
proving  his  title  than  he  previously  had.    By  the  machinery  of 
an  inquiry  in  Chambers,  the  Defendants  Sant  &  Cockburn  would 
be  put  to  prove  their  title  against  the  adverse  claimant,  while  the 
fact  of  their  being  in  possession  gives  them  a  right  to  put  the 
adverse  claimant  to  prove  his  title.    It  is  not  the  course  of  this 
Court  to  deprive  a  person  in  possession  of  his  right  to  have  an  action 
of  ejectment  brought  against  him,  and  I  see  no  reason  to  depart 
from  the  ordinary  course  in  this  case.     There  is  no  doubt  that  in 
all  cases  properly  within  Sir  John  Bolt's  Act  this  Court  is  com- 
pelled to  decide  questions  of  law  or  fact  without  sending  them  to 
another  tribunal ;  but  this  is  not  a  case  to  be  dealt  with  under  that 
statute,  for  by  the  4th  section  it  is  distinctly  provided  that  where  the 
object  of  any  suit  is  to  recover  the  possession  of  land  under  a  legal 
title,  such  relief  only  shall  be  given  in  Equity  as  would  have  been 
proper  according  to  the  rules  and  practice  of  the  Court  if  this  Act 
had  not  been  passed.    The  question,  therefore,  must  be  decided 
at  Law,  and  Mr.  Drummond  must  try  his  title  by  an  action  of 
ejectment.    The  money  must,  in  the  meantime,  be  brought  into 
Court  and  invested. 


.    Solicitor  for  the  Plaintiffs :  Mr.  W.  W.  Smith. 

Solicitor  for  Messrs.  Sard  &  Cockhum :  Mr.  H.  B.  Clarke. 

Solicitors  for  Mr.  Drummond:  Messrs.  Fladgate,    Clarke,  & 
Finch. 
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TRIMINGHAM  v.  MAUD.  V.-O.G. 

Bankruptcy— BiBs  in  possession  of  Bankrupt  Firm — Remittances  sent  by  corre-         JJJJJ 
spending  Firm  to  cover  Acceptances— Bankruptcy  of  both  Firms.  X)ac  14, 15. 

By  t  written  agreement,  B.  L.  <&  Co.,  of  Barbados,  were  in  the  habit  of 

baying  sugar  and  consigning  it  to  W.  B.  <k  Co.,  of  London,  paying  for  it  in 

drafts  upon  W.  R.  <fc  Co.,  indorsed  over  to  the  planters.    By  an  unwritten 

agreement  or  custom,  B.  L.  db  Co.  were  also  in  the  habit  of  drawing  bills  upon 

W.B.&  Co.,  and  selling  the  drafts  to  bankers  and  others,  and  then  of  buying 

hills  and  remitting  them  to  London  to  keep  W.  R.  A  Co.  in  funds  to  meet 

their  acceptances  of  the  drafts  so  djcawn  upon  them,  the  amounts  being  carried 

into  general  account.     W.  B.  A  Co.  stopped  payment*    At  the  time,  undue 

acceptances  of  theirs  were  running  to  the  extent  of  about  £25,000.    Upon 

the  news  arriving  in  Barbados,  B.  L.  A  Co.  also  stopped  payment,  and  were 

made  insolvent  according  to  the  law  of  the  island.    After  the  stoppage  of 

the  London  firm,  drafts  arrived  in  London  for  acceptance  to  the  amount  of 

about  £16,000,  which  were  dishonoured ;   and  remittances  arrived  to  the 

amount  of  nearly  £12,000.    W.  B.  A  Co.,  were  afterwards  made  bankrupt :— • 

Bid,  that  there  was  no  specific  appropriation  of  the  remittances  to  cover 
the  drafts  sent  home  by  the  same  mails  for  acceptance : 

Held,  further,  that  the  remittances  must  be  carried  into  general  account 
between  the  firms ;  and  that  so  far  as  they  were  in  specie,  or  to  be  treated  as 
«  specie,  at  the  time  of  the  bankruptcy  the  principle  of  Ex  parte  Waring  (I) 
and  Pewits  v.  Eargreaves  (2)  must  apply. 

iROM  1848  tiU  1865,  the  firm  of  William  Rattray  &  Co.,  of 
London,  merchants  and  commission  agents,  consisted  of  Andrew 
Barron  and  another,  or  others ;  from  1865  to  the  24th  of  Sep- 
tember, 1866,  it  consisted  of  Andrew  Barron  alone. 

In  1857,  the  firm  of  Barron,  Laurie,  &  Co.,  of  Barbados,  was 
established  by  the  same  Andrew  Barron  and  William  Laurie.  In 
1862,  Barron,  Laurie,  &  Co.  were  reconstituted  by  the  admission 
of  Robert  Arthur,  a  third  partner;  and  by  an  agreement  dated 
tie  1st  of  January,  1863,  and  made  between  Andrew  Barron, 
therein  described  as  of  London  and  Barbados,  William  Laurie, 
of  Barbados,  and  Robert  Arthur,  of  Barbados,  the  three  parties 
agreed  to  form  a  partnership  "for  the  purpose  of  carrying  on 
general  mercantile  and  commission  business  in  the  island  of 
Barbados,"  and  more  especially  for  carrying  on  business  in  con- 
nection with  the  firm  of  William  Rattray  &  Co.,  of  London,  upon 

(1)  19  Ves.  345.  (2)  3  D.  M.  &  G.  430. 

Q2  2 
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V.-C.G.     the  terms  of  an  agreement  of  even  date.     In  this  partnership 
1868       Andrew  Barron  was  the  principal  partner. 
Tbiunghax      ^e  agreement  of  even  date  was  made  between  the  two  firms  of    ; 
M*'  William  Rattray  &  Co.  and  Barron,  Laurie,  &  Co.,  and  provided    | 

—       as  follows : — 

i 

"  1.  All  goods  purchased  or  ordered  from  Europe  to  be  ordered 
from,  and  purchased  through,  the  firm  of  William  Rattray  &  Co., 
of  London,  who  are  to  charge  2£  per  cent,  for  commission,  and 
\  per  cent  for  bank  commission  on  same. 

"2.  No  bank  commission  to  be  charged  on  bills  drawn,  or  re- 
mittances made,  except  for  goods  as  above,  and  also  for  such  bills 
and  remittances  and  payments  as  require  to  be  made  for  American 
goods. 

"  3.  On  all  consignments  influenced  by  William  Rattray  &  Co., 
or  advanced  on  by  them,  a  return  commission  of  1  per  cent,  to  be 
allowed.  ! 

"  4.  Goods  shipped  on  consignment  by  William  Rattray  &  Co.  i 
to  be  subject  to  a  selling  commission  of  2£  per  cent.,  and  shall  be 
entirely  at  their  own  risk.  ! 

"  5.  Ships  chartered  in  Barbados  for  the  purpose  of  loading  i 
produce  consigned  to  William  Rattray  &  Co.,  to  be  for  their  ' 
account,  and  a  commission  of^l  per  cent,  on  amount  of  freight  to  \ 
be  allowed  by  them  for  the  chartering  of  same,  unless  a  commis-  ; 
sion  is  obtained  by  the  Barbados  firm  from  the  ships,  and  in  such 
case  no  commission  is  to  be  paid  by  William  Rattray  &  Co. 

"6.  On  the  freight  of  all  tonnage  engaged  for  produce  to 
London,  not  being  consigned  to  William  Rattray  &  Co.,  a  com-  j 
mission  of  2 \  per  cent,  to  be  allowed  the  Barbados  firm  (N.B.  The  ! 
James  Holmes  is  of  the  class  of  tonnage  meant).  A  commission  of 
4a.  6d.  per  hogshead  to  be  allowed  the  Barbados  firm  on  all  sugars 
consigned  in  the  regular  way  to  William  Rattray  &  Co.  (two 
tierces,  or  eight  barrels,  being  considered  equal  to  one  hogshead), 
on  molasses  one  shilling  per  puncheon,  and  any  other  goods  in 
proportion. 

"  7.  Barbados  firm  to  perform  the  business  of  chartered  ships  on 
the  terms  specified  in  their  charters,  and  the  business  of  William 
Rattray  &  Co.'s  own  ships  at  sixteen  dollars  each,  with  no  charge 
on  disbursements. 
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"  8.  Purchases  of  sugar  home,  according  to  fulfilment  of  charter-     V.-O.  G. 
parties,  to  be  for  account  and  risk  of  William  Rattray  &  Co.  only,       1868, 
and  subject  to  a  commission  of  2\  per  cent,  to  the  Barbados  firm,  trimngham 
unless  where  such  purchases  end  in  a  loss,  in  which  case  the  com-      ^^ 
mission  to  be  returned.  — ' 

"  9.  When  the  Barbados  firm  succeed  in  obtaining  an  address 
commission  on  any  ships  chartered  in  Barbados  for  William 
Rattray  &  Co.9s  sugars,  the  half  of  the  said  commission  shall  be 
credited  to  the  Barbados  firm. 

"  10.  The  Barbados  firm  shall  be  responsible  for  and  pay  one- 
fifth  of  the  losses  and  bad  debts  which  may  be  caused  by  advances 
to  planters." 

Under  this  agreement,  large  transactions  were  carried  on,  the 
coarse  of  business  being  as  follows : — 

The  Barbados  firm  were  in  the  habit  of  collecting  parcels  of 
sugar  and  other  produce  of  the  island,  and  consigning  them  to  the 
London  firm  for  sale,  receiving  for  so  doing  a  fixed  commission 
(Art  6).  The  Barbados  firm  used  to  indorse  all  bills  drawn  on 
William  Rattray  &  Co.  by  planters  requiring  advances,  which  bills 
'  the  planters  could,  by  reason  of  such  indorsements,  readily  nego- 
tiate in  the  island. 

Concurrently  with  the  above,  there  was  an  unwritten  agreement 
or  custom  between  the  firms,  which  was  thus  carried  out :  Barron, 
Laurie  &  Co.  were  in  the  habit  of  drawing  on  William  Rattray  & 
Co.  drafts  for  various  amounts,  which  they  sold  to  bankers  and 
others  in  Barbados  for  ready  money ;  and  these  drafts,  when  sent 
to  London  by  the  buyers,  were  accepted,  and  in  due  course  paid, 
by  WtUiam  Rattray  &  Co.  Then,  in  order  to  place  the  London 
firm  in  funds  to  meet  these  acceptances  when  they  became  due, 
the  Barbados  firm  used  to  send  to  the  London  house  remittances, 
consisting  chiefly  of  drafts  drawn  on  merchants  or  bankers  in 
England,  which  Barron,  Laurie  &  Co.  had  purchased  in  Barbados. 
These  drafts  were  not  accepted  by  the  persons  on  whom  they 
were  drawn  till  after  their  receipt  by  William  Rattray  &  Co.  The 
London  house  used  to  present  them  for  acceptance,  and  then  dis- 
count them  for  ready  money. 

On  the  18th  of  June,  1866,  William  Rattray  &  Co.  suspended 
payment,  and  an  attempt  was  made  to  wind  up  the  affairs  of  the 
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V.-O.G.     Ann  under  inspection,   William  Joseph   White  being  appointed 
1868       manager. 
TmiraoHAM       ^*  ^^  <^a*e  ^ere  were  current  acceptances  of  William  Rattray 
*  <fc  Co.  to  drafts  of  Barron,  Laurie,  &  Co.  to  the  extent  of  £25,654 

Maud. 

—        7a.  6(2.    These  were  not  paid  at  maturity. 

As  soon  as  the  news  of  the  suspension  reached  Barbados,  Bar- 
ton,  Laurie,  &  Co.  also  stopped  payment,  and  were  afterwards 
made  insolvent  according  to  the  law  of  the  island*  The  adjudica- 
tion was  dated  the  20th  of  July,  1866. 

After  the  stoppage  of  the  London  house,  there  arrived  several 
consignments  of  produce,  which  had  been  despatched  by  the  Bar- 
bados house  before  the  news  of  the  stoppage  reached  the  island 
These  were  not  the  subject  of  this  suit 

There  also  arrived,  after  the  stoppage,  a  large  number  of  bills, 
which  had  been  purchased  by  Barron,  Laurie,  &  Co.  in  Barbados, 
and  remitted  by  them  before  the  news  arrived  by  three  mails 
which  left  on  the  11th  of  June,  the  26th  of  June,  and  the  11th  of 
July.  These  remittances  on  being  received  by  Andrew  Barron, 
were  handed  by  him  to  White,  the  manager,  who  realized  them  all 
with  a  few  exceptions.  The  proceeds  of  these  remittances,  amount- 
ing to  £11,791  88.  8d.,  were  the  subject  of  the  present  contest 

By  the  same  mails  which  brought  the  remittances,  there 
arrived  also  from  the  holders  drafts  to  the  amount  of  about 
£16,000,  which  Barron,  Laurie,  &  Co.  had  drawn  upon  William 
Rattray,  and  had  sold  in  the  island.  These  drafts  could  not  be 
accepted  by  the  London  firm,  which  had  stopped  payment ;  and 
they  never  had  been  accepted. 

The  attempt  to  wind  up  under  inspection  failed,  and  the  firm 
of  William  Rattray  &  Co.  were,  on  the  24th  of  September,  1866, 
adjudicated  bankrupt 

On  the  20th  of  March,  1867,  this  bill  was  filed  by  William  Paget 
Trimingham,  the  official  assignee  in  insolvency  at  Barbados  of 
Barron,  Laurie,  &  Co.,  against  William  Maud,  Robert  Slater,  and 
Thomas  Scrutton  the  younger,  the  assignees  in  bankruptcy  of 
William  Rattray  &  Co.,  William  Joseph  White,  the  manager,  the 
Colonial  Batik  (who  were  dismissed  before  the  hearing),  and  the 
Merchants'  Banking  Company  of  London,  Limited,  praying  for  a 
declaration  that  the  Plaintiff  was  entitled  to  the  proceeds  of  the 
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remittances  realized  by  White,  and  for  payment  accordingly ;  and     y.-c.  G. 
that  the  Defendants,  the  manager,  and  the  assignees  in  bankruptcy        iges 
of  William  Rattray  &  Co.,  might  be  restrained  from  parting  with  xanmroHAM 
the  same.  * 

Belief  was  also  prayed  against  the  Merchants'  Banking  Company,       — " 
who  had  discounted  acceptances  of  William  Rattray  &  Co.,  but, 
after  some'  discussion,  the  claim  of  the  bank  was  reserved  to  be 
disposed  of  in  another  pending  suit. 

The  Plaintiff,  by  his  bill,  claimed  the  remittances  in  question 
on  the  ground,  amongst  others,  that  they  were  specifically  appro- 
priated to  meet  the  £16,000  drafts  that  were  sent  for  acceptance 
by  the  same  mails;  but  this  contention  was  abandoned  at  the 
hearing;  and  the  Plaintiff  then  made  the  following  case  founded 
on  an  affidavit  of  Mr.  William  Laurie, 

He  said  that  in  the  business  of  collecting  and  consigning  sugar 
to  London  the  Barbados  firm  were  the  principals,  and  the  London 
house  their  agents.  This  business  was  conducted  on  two  accounts, 
the  produce  account,  and  the  bill  account.  The  remittances  which 
had  been  purchased  by  the  Barbados  house  on  the  bill  account, 
arriving  as  they  did  after  the  suspension,  remained  the  property 
of  Barron,  Laurie,  &  Co. 

He  further  maintained  that  the  London  firm  were  entitled  to 

« 

credit  themselves  with  their  own  acceptances  only  when  they  were 
paid,  not  when  they  were  accepted ;  consequently  that  William 
Rattray  &  Co*  could  not  credit  themselves  in  the  bill  account  be- 
tween the  two  houses  with  the  sum  of  £25,654  7s.  6d.  which  they 
W  never  paid.  The  result  was,  that  Jthere  was  a  balance  on  the 
bill  account  in  favour  of  Barron,  Laurie,  &  Co.,  of  £19,820  4*.  6^. 
This  being  so,  William  Rattray  &  Co.  had  no  occasion  to  use  the 
remittances,  and  the  proceeds,  consequently,  belonged  to  the 
Plaintiff 

The  Defendants,  the  assignees  in  bankruptcy  of  William  Rattray 
&  Co.,  on  the  other  hand,  denied  that  the  London  firm  acted  as 
agents  of  the  Barbados  firm  in  the  collection  and  consignment  of 
sugar  (except  in  a  few  transaction  of  trivial  amount).  In  the  col- 
lection and  consignment  of  sugar  the  London  house  were  the  prin- 
cipals, and  the  Barbados  house  were  their  factors  and  agents,  for 
*hich  agency  they  received  a  fixed  commission.    The  privilege  of 
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V.-C.  G.     drawing  upon  the  London  house  was  given  to  the  Barbados  house 

1868        in  order  to  secure  to  them  the  advantage  of  a  floating  capital  for 

Tboiihgham  ^e  purpose  of  developing  the  businesses  of  both  houses.    The 

v.         remittances  were  sent  to  England  and  received  by  William  Rattray 

&  Co.,  as  Barron  deposed,  "  on  the  understanding  that  William 

Rattray  &  Co.  were  to  deal  with  the  same  in  such  manner  as  they 
thought  best,  either  by  discounting  or  otherwise,  credit  being  given 
for  the  amount  thereof  in  the  general  account  current  between 
the  two  firms/9  There  never  were  two  accounts  between  the  firms. 
There  was,  and  always  had  been,  one  general  account  embracing 
every  transaction ;  but  until  the  accounts  were  taken  it  was  im- 
possible to  say  on  which  side  the  balance  would  be. 

As  to  the  mode  of  keeping  the  accounts,  the  evidence  shewed  as 
follows : — 

When  goods  were  consigned  the  manifest  accompanying  each 
bill  of  lading  specified  the  planter  to  whom  each  particular  parcel 
of  sugar  belonged.  Accounts  with  the  planters  were  kept  by  both 
firms  in  duplicate.  The  proceeds  of  each  parcel  were  placed  to 
the  credit  of  the  planters,  who  were  debited  with  the  advances 
made  to  them. 

As  to  the  accounts  between  the  two  firms,  Joseph  Palmer  the 
former  book-keeper  of  WUliam  Rattray  &  Co.,  in  an  affidavit  filed 
on  behalf  of  the  Plaintiff,  exhibited  a  copy  of  the  ledger  of  William 
Rattray  &  Co.,  which  shewed  that  the  acceptances  of  the  firm  were 
there  entered  as  of  the  date  when  they  were  given,  and  remittances 
of  bills  as  of  the  date  when  they  were  received.  Supporting,  how- 
ever, Mr.  Laurie's  view,  the  book-keeper  gave  the  following  explana- 
tion of  the  matter : — "  The  account  between  Barron,  Laurie,  &  Co>> 
and  WUliam  Rattray  &  Co.,  was  an  interest  account,  and  therefore, 
for  the  purposes  of  interest,  Barron,  Laurie,  &  Co.  were  not  debited 
with  the  acceptances  of  William  Rattray  &  Co.  until  they  were 
paid,  though  they  were  entered  against  them  in  the  account  as  of 
the  date  when  the  acceptance  was  given ;  and  similarly  remittances 
of  bills  were,  though  placed  for  record  to  their  credit  in  the  account, 
not  finally  so  placed,  and  so  as  to  carry  interest,  until  they  were 
encashed  by  William  Rattray  &  Co.,  although  such  bills  were,  as  a 
rule,  discounted  on  their  being  accepted." 

On  the  other  hand,  Mr.  Barron,  on  behalf  of  the  Defendants,  the 
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assignees,  deposed  that  in  keeping  the  account  it  was  the  invariable     V.-C.  G. 
practice  to  enter  the  remittances  as  of  the  date  of  their  receipt,       1868 
and  the  acceptances  as  of  the  date  of  their  acceptance,  though  not  TamnrGHAi* 
payable  till  three  months  afterwards,  "  subject  only  to  an  equitable      ^/^ 
apportionment  in  respect  of  interest."    On  the  31st  of  December       — 
in  every  year  the  account  was  closed  and  a  balance  struck.     On 
the  31st  of  December,  1865,  a  copy  of  an  account  for  the  past 
year,  made  out  as  above,  and  shewing  a  balance  of  £2647  5s.  Sd. 
to  the  credit  of  Barron,  Laurie,  &  Co.,  was  forwarded  to  the  Bar- 
hoiks  house,  and  was  duly  acknowledged  by  them  by  letter  of  the 
16th  of  February,  1866. 

In  further  illustration  of  the  practice  of  the  two  firms,  three 
letters  from  Barron,  Laurie,  <b  Co.  to  William  Rattray  &  Co. 
were  exhibited,  which  were  sent  by  the  three  mails  above  men- 
tioned. Each  of  these  letters  was  in  two  parts :  the  first  of  which 
related  to  the  consignments.  The  second  part  began  thus:  "We 
beg  to  advise  the  following  drafts,  which  please  place  to  our  ac- 
count ;"  and  then  followed  a  list  of  the  drafts  to  the  amount  of 
about  £16,000  above  mentioned.  The  letters  then  proceeded : — 
"We  enclose  the  following  firsts  of  exchange,  which  place  to  our 
credit ;"  followed  by  a  list  of  the  remittances  now  in  question :  and 
the  letters  concluded  with :  "  The  following  have  been  drawn  on 
planters9  account ;"  and  then  another  list  of  drafts. 

It  further  appeared  that  the  £25,654  7s.  6d.  protested  drafts  on 
William  Rattray  &  Co.,  had  been,  or  would  be,  proved  against  the 
estate  of  Barron,  Laurie,  &  Co.  in  Barbados ;  and  a  dividend  had 
been  declared  payable,  and  had  been  paid  thereon,  of  2s.  in  the 
pound. 

Under  an  order  in  this  suit  the  proceeds  of  the  remittances, 
amounting  with  interest  to  £11,966  Is.,  had  been  paid  into  Court 
by  White,  the  manager. 

Mr.  Druee,  Q.G.,  and  Mr.  Robinson,  for  the  Plaintiff :. — 

The  bill  was  in  error  in  alleging  that  there  was  a  specific  appro- 
priation of  these  remittances  to  cover  the  particular  drafts  that 
▼ere  sent  for  acceptance  by  the  same  mails ;  that  allegation  we 
withdraw. 

The  first  question  is,  da  these  remittances  belong  to  us,  or  must 
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V.-O.  G.     they  go  into  account  as  between  the  two  firms  ?    The  second  is— 

1868        Are  the  unpaid  acceptances  to  be  kept  out  of  the  bill  account 

TmimremAiff  between  the  two  firms? 

.j£*  As  to  the  first  point*  we  say  that  our  property  in  these  remit- 

—        tances  was  never  altered.    They  were  forwarded  by  us  to  William 

Rattray  &  Co.  as  our  London  agents,  under  a  condition  implied  in 

the  course  of  dealing,  that  they  were  to  be  used  against  acceptances 

of  our  drafts,  not  any  specific  drafts,  but  generally.    Unless  and 

until  they  were  so  used  they  remained  our  property.    Arriving 

as  they  did  when  acceptance  was  no  longer  possible,  the  condition 

was  unfulfilled.    Hence  they  belong  to  us :  Ex  parte  Pease  (1). 

If  this  be  the  correct  view,  the  principle  of  Ex  parte  Waring  (2), 
and  Powles  v.  Ear  greaves  (3),  followed  by  Ex  parte  Carrieh  (4),  has 
no  application. 

When  the  London  house  stopped,  they  were,  as  we  say,  indebted 
to  us  on  the  bill  account ;  inasmuch  as  the  case  of  Ex  parte  Met- 
calfe (5)  shews  that  we  are  entitled  to  prove  against  them  for  the 
balance  due  to  us,  not  taking  into  account  the  dishonoured  drafts. 
There  was  no  occasion,  therefore,  for  the  London  house  to  use  these 
remittances. 

The  Vice-Chancellob  : — If  these  remittances  are  brought  into 
account  at  all,  as  far  as  they  were  in  specie,  Ex  parte  Waring  must 
apply. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Pontifex,  for  the  assignees  in  bank- 
ruptcy of  the  London  firm : — 

There  was  but  one  general  account  in  all  the  transactions  between 
the  houses. 

The  terms  of  the  agreement  conclusively  shew  that  in  all  remit- 
tances, whether  of  sugar  or  bills,  to  England,  the  London  house 
were  the  principals,  and  the  Barbados  house  only  the  factors.  The 
10th  article  was  purposely  inserted  to  make  the  Barbados  firm 
careful. 

Hence  the  remitted  bills  were  the  property  of  the  London  house 

(1)  19  Ves.  25 ;  1  Rose,  232.  (3)  3D.M.&  G.  430. 

(2)  19  Ves.  346.  (4)  2  De  G.  &  J.  208. 

(5)  11  Ves.  404. 
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from  the  moment  of  their  purchase.    Ex  parte  Waring  (1)  has  no      V.-C.  a. 
application.    It  is  immaterial  in  this  respect  whether  the  remit-       isss 
tanoes  came  as  bills  or  in  cash.    No  question  can  arise  as  to  the  twmhoham 
right  of  the  Barbados  firm  to  have  returned  to  them  property         *• 
which  was  never  theirs.  

Then  it  is  said,  supposing  the  remittances  to  be  our  property, 
there  was  imposed  on  us  a  correlative  duty  of  accepting  the  drafts. 
But  where  is  the  agreement  or  letter  to  shew  that  failure  in  this 
alleged  duty  was  to  forfeit  our  right  to  the  property  ?  The  remedy 
against  us,  if  any,  would  be  by  action. 

But  we  deny  the  alleged  duty.  This  was  a  case  of  ordinary 
remittances,  and  the  evidence  shews  that  they  were  to  be  dealt 
with  *  as  we  should  think  best,"  by  discounting  or  otherwise,  giving 
our  agents  credit  for  the  amount  in  the  general  business  account  of 
the  two  firms. 

In  Ex  parte  Pease  (2)  the  contract  was  very  special.  The  remit- 
tances were  uniformly  stated  as  the  property  of  the  remitting  par- 
ties, to  be  held  by  the  bankers  on  account  of  the  remitting  parties 

» 

as  they  became  due,  at  which  time  the  proceeds  were  first  brought 
into  the  account.  Here  the  evidence  shews  that  the  remittances 
were  always  entered  as  of  the  day  of  their  receipt. 

It  makes  no  difference  that  the  remitted  bills  did  not  arrive  till 
after  the  bankruptcy :  Ex  parte  Pease ;  Bolton  v.  Puller  (3). 

Vertue  v.  Jewell  (4)  shews  that  where  goods  are  consigned  on 
account  of  a  general  balance,  the  consignor  has  no  right  to  stop 
them  in  transitu. 

These  bills  were  in  the  order  and  disposition  of  the  bankrupts. 

The  Vice-Chancellor  observed  that  that  point  had  not  been 
taken  in  the  answer. 

Mr.  W.  RudaU,  for  the  Defendant  White. 

Hr.  Kay,  Q.C-,  and  Mr.  Eddis,  for  the  Defendants,  the  Merchants1 
Banking  Company,  adopted  Mr.  Amphletfs  argument,  and  cited 
Q&in*  v.  Martin  (5). 

(1)  19  Vea.  345.  (3)  1  B.  &  P.  530. 

(2)  Ibid.  25,  43.  (4)  4  Camp.  31. 

(5)  1  B.  &  P.  648,  652. 
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V.-C.  G.        Mr.  Druce,  in  reply : — 

JjJJJ  As  to  the  agency,  either  house  was  the  agent  of  the  other, 

Trminqham  according  to  the  nature  of  the  transaction.    In  these  sugar  oon- 

Mauix       signmente  and  remittances,  the  Barbados  house  were  the  princi- 

pals,  and  the  London  house  ought  to  have  obeyed  the  instructions 

and  fulfilled  the  intentions  of  their  principals. 

The  Vice-Chancellob  : — But  were  not  the  London  house  the 
principals  ? 

Mr.  Druce : — If  the  Court  be  against  us  on  this  point,  we  then 
say,  when  the  suspension  of  payments  took  place  these  remittances 
had  no  use  or  purpose  except  to  go  into  account,  and  shew  what 
was  really  due  as  between  us  and  the  London  firm.  Is  it  possible 
for  the  assignees  to  take  these  funds,  and  say :  "  We  refuse  to 
accept  the  £16,000  worth  of  bills ;  and  because  we  so  refuse,  these 
remittances  are  to  be  excluded  from  the  account  ?" 

If  it  be  ruled  that  these  remittances  must  go  into  the  general 
account,  we  then  claim  the  benefit  of  the  principle  of  Ex  parte 
Waring  (1)  for  the  bill-holders  in  partial  relief  of  both  estates. 

Sib  G.  M.  Giffabd,  V.C. : — 

I  think  I  may  dispose  of  this  case  now,  as  far  as  I  can,  because 
it  very  much  depends  on  questions  of  principle,  and  there  does 
not  seem  to  me  to  be  any  real  conflict  of  fact. 

With  regard  to  the  specific  appropriation,  if  this  had  been  the 
first  transaction  between  the  Barbados  firm  and  the  London  firm 
the  state  of  things  would  have  been  different  from  that  with  which 
I  have  to  deal.  It  was  not  at  all  the  first  transaction.  Their  rela- 
tions— it  is  not  necessary  to  define  them — were  not  the  relations 
of  factor  and  agent.  There  had  been  numerous  dealings  between 
them,  and  there  was  kept  by  the  London  house  a  general  account 
with  the  house  at  Barbados ;  and,  beyond  all  question,  the  Bar- 
bados house  remitted,  generally,  on  account  . 

I  do  not  think  that  the  matter  can  be  put  more  clearly  than  it 
is  in  the  9th  paragraph  of  Mr.  Barron's  affidavit  He  says:  "In 
addition  to  the  provisions  of  the  said  agreement  hereinbefore 
referred  to  " — that  is,  the  agreement  proved  by  the  Plaintiff—"  it 

(1)  19  Ves.  345. 
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was,  farther,  the  custom  between  the  said  two  firms  that  Barron,     V.-C.  Q. 
Laurie,  &  Co.  should  have  the  privilege  (being,  in  fact,  a  drawing        1868 
credit)  of  drawing  bills  of  exchange  upon  William  Rattray  &  Co.  tbqungham 
(which,  from  the  long-established  character  of  the  latter  firm,  were      Mt\ 

easily  negotiable  in  Barbados),  so  as  to  give  Barron,  Laurie,  &  Co.       

the  advantages  of  a  floating  capital  for  the  purpose  of  carrying  on 
and  developing  the  businesses  of  both  firms ;  and  I  say  that  Barron, 
Laurie,  &  Co.  were  accordingly  in  the  habit  of  drawing  bills  of 
exchange  for  various  amounts  on  William  Rattray  <fb  Co.,  and  sell- 
ing such  bills  in  Barbados.  They  also  bought  bills  in  Barbados, 
and  remitted  them  to  William  Rattray  &  Co.,  in  order  to  place  the 
latter  firm  in  funds  to  repay  them  for  bills  so  accepted  by  them, 
and  already  matured  and  paid,  as  also  to  meet  and  provide  for 
other  such  bills  when  matured,  and  also  to  repay  William  Rattray 
&  Co.  for  any  purchases  made  in  England  on  their  behalf  in 
accordance  with  the  said  agreement.  Such  bills  were  remitted  to 
William  Rattray  &  Co.,  and  received  by  them  on  the  understand- 
ing that  William  Rattray  &  Co.  were  to  deal  with  the  same  in 
such  manner  as  they  thought  best,  either  by  discounting  or  other- 
wise, credit  being  given  for  the  amount  thereof  in  the  general 
account  current  between  the  two  firms.  None  of  the  said  bills  so 
remitted  to  William  Rattray  were  specifically  appropriated  to  meet 
the  bills  drawn  by  Barron,  Laurie,  &  Co.  on  William  Rattray  & 
Co.,  but  were  sent  on  the  understanding  hereinbefore  mentioned, 
and  were  not  specifically  appropriated  to  any  particular  payments. 
And  I  further  say  that  the  custom  between  the  two  firms  with 
regard  to  such  remittances  was  to  treat  William  Rattray  &  Co.  as 
the  absolute,  unfettered,  and  uncontrolled  owners  of  such  remit- 
tances immediately  on  the  receipt  thereof  by  them ;  and  that  such 
has  been  the  invariable  practice  and  course  of  proceeding  between 
the  Barbados  and  London  firms,  not  only  since  the  year  1863,  when 
the  said  agreement  was  executed,  but  prior  thereto." 

That  being  the  course  of  dealing  between  the  parties,  we  can- 
not arrive  at  a  specific  appropriation,  unless  we  find  it  in  the 
terms  of  the  letters  that  accompanied  the  remittances.  If  we 
look  to  the  terms  of  the  letters,  they  amount  to  this  and  nothing 
else, — that  there  was  a  certain  number  of  drafts  which  the  London 
house  were  required  to  accept,  and  there  was  a  certain  amount  of 
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V.-O.  G.     remittances  sent — sometimes  nearly  the  same  amount,  sometimes 
1868        not  quite  the  same  amount — but  not  a  syllable  about  specific 
Tbm^ham  appropriation. 

*  In  the  absence  of  anything  in  these  letters,  according  to  the 

true  course  of  dealing,  beyond  all  question,  the  remittances  were 

sent  on  general  account ;  and  being  sent  on  general  account,  the 
party  receiving  them  had  a  right  to  retain  them,  could  hand  them 
over  to  other  parties,  and  so  make  a  title  to  those  other  parties. 
But  if  they  remained  in  specie  at  the  date  of  the  bankruptcy,  then 
a  different  state  of  circumstances  arose,  with  which  I  will  deal 
presently. 

Again,  the  fact  that  the  drafts  which  accompanied  these  letters 
were  refused  acceptance  would  not  prevent  the  London  firm  who 
received  the  remittances  from  having  the  property  in  these  re- 
mittances, or  dealing  with  them.  At  the  utmost,  the  arrange- 
ment between  the  parties  amounted  to  this,  that  the  firm  receiving 
them  might  possibly  be  liable  in  damages  for  not  accepting  the 
drafts ;  but  could  not  be  deprived  of  the  right  to  deal  with  the 
remittances  which  were  so  sent.  These  observations,  I  think,  dis- 
pose of  that  part  of  the  case. 

Then,  also,  if  we  come  to  the  general  dealing  and  understanding 
between  the  parties,  on  the  Defendant's  evidence  it  was  this — 
that  in  some  shape  or  other,  either  the  bills  which  were  sent,  or 
the  proceeds  of  those  bills,  were  to  be  carried  into  general  account 
between  the  two  firms. 

If  these  remittances  are  found  in  specie,  or  what  is  equivalent 
to  being  in  specie,  at  the  date  of  the  bankruptcy,  I  think  that 
Ex  parte  Pease  (1)  quite  warrants  me  in  saying  what  in  my 
opinion  justice  also  warrants  me  in  saying,  namely,  that  it  is  the 
right  of  the  party  who  is  the  remitter  to  say  to  the  persons  who 
have  in  their  hands  these  remittances  in  specie,  that  they  shall  be 
applied  on  general  account.  I  do  not  go  beyond  that.  It  is  the 
right  of  the  party  remitting  on  such  an  understanding  as  this  to 
say  that  these  remittances  shall  be  applied  on  general  {tccount, 
and  shall  not  be  abstracted  from  that  general  account,  and  go  for 
the  benefit  of  a  number  of  creditors  who  were  never  intended  to 
have  any  interest  whatever  in  those  remittances. 

(1)  19  Veo.  25,  43. 


Tbdohghah 

V. 

Maud. 
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That  being  so,  I  am  enabled  to  arrive  at  a  very  clear  conclusion     V.-C.  G. 
as  to  the  relations  between  these  parties,  and  I  may  make  a  very        1868 
plain  declaration  on  that  subject. 

Bat,  before  doing  so,  I  should  observe,  I  am  clearly  of  opinion 
that  as  these  remittances  were  posted  before  the  bankruptcy,  and 
posted,  I  am  satisfied,  with  the  intention  of  being  remittances  on 
general  account,  the  property  passed — I  admit,  sub  modo,  and 
subject  to  the  right  of  the  parties  to  say  that  so  long  as  it 
remained  in  specie  it  should  be  appropriated  to  general  account — 
to  the  Defendants,  the  London  firm. 

That  being  so,  I  think  it  will  be  proper,  first,  to  declare  "  that 
the  remittances  were  not  specifically  appropriated  as  between 
Barron, Laurie  &  Co.  and  Rattray  &  Co"  I  think  the  dealings 
with  the  remittances  between  Barron  and  White  amount  to  nothing. 
All  that  was  done  with  the  remittances  was  this — they  came  to  the 
hands  of  Barron,  and  Barron,  as  I  understand,  handed  them  over 
to  White,  the  inspector;  this  being  done  on  the  supposition  that 
the  inspectorship  would  be  carried  out.  The  inspectorship  fell 
through,  and  the  state  of  things  was  the  same  as  if  the  remittances 
had  been  in  the  hands  of  Barron  at  the  time.  I  think  it  does  not 
make  the  slightest  difference  that  White  realized  these  remit- 
tances, because  he  had  the  proceeds  distinguished  in  his  hands  at 
the  time.     Therefore  I  treat  them  as  if  they  were  in  specie. 

Then  the  second  declaration  will  be,  that  "  so  far  as  the  remit- 
tances at  the  jdate  of  the  bankruptcy  were  in  specie,  or  the  pro- 
ceeds in  the  hands  of  White,  it  was  the  right  of  the  Plaintiff  to 
have  the  same  appropriated  to  the  purposes  of  the  general  account, 
subject,  however,  to  the  right  of  the  Merchants9  Bank,  if  any,  and 
to  the  right  of  the  London  firm,  to  appropriate  to  any  part  of  the 
account" 

Then,  when  we  bring  the  matter  to  that  point,  Ex  parte 
Waring  (1)  necessarily  applies ;  that  is  to  say,  unless  it  is  desired 
by  the  London  firm  to  make  any  appropriation  of  any  part  of  these 
remittances  otherwise  than  to  the  acceptances.  I  understand  they 
do  not  desire  anything  of  the  sort 

[Mr.  Amphlett  requested  that  the  order  might  not  be  drawn  up 
as  committing  his  clients  to  "  desiring  "  or  "  submitting  "  anything.] 

(1)  19  Yes.  345. 
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V.-C.  G.         Then  the  declaration  will  be  in  the  following  form : — 

JJJ2  "Declare  that  so  far  as  the  remittances  are  applicable  to  the 

Tbdotghah  acceptances,  the  doctrine  in  Ex  parte  Waring  (1)  will  apply;  and 

Maud.      inquire  whether  any  and  what  part  of  the  remittances  are  properly 

applicable  to  the  acceptances,  unless  the  parties  can  agree  on  this. 

These  declarations  and  inquiry  to  be  subject  to  the]  rights  of  the 

Merchants  Bank" 

The  next  question  is  this — whether  the  Plaintiff  is  to  be  charged 
with  the  full  amount  of  the  acceptances.  I  cannot  see  any  ground 
for  charging  him  with  the  full  amount  of  the  acceptances,  whether 
paid  or  not ;  that  is,  in  the  account  between  the  two  bankruptcies. 
Supposing  it  to  be  the  fact  that  there  has  been  a  proof  and  pay- 
ment of  dividends  on  both  sides,  I  suppose  the  Barbados  firm  will 
have  a  right  to  retain  any  dividend  by  way  of  indemnity  against 
any  claims  that  may  be  made  on  them  in  respect  of  the  acceptances 
which  are  not  paid. 

Mr.  Druce  asked  for  a  declaration  that,  in  taking  the  account  as 
between  the  two  houses,  the  Barbados  house  was  not  to  be  charged 
in  account  with  more  than  the  dividends  that  the  London  house 
actually  paid. 

The  Vice-Chancellor  : — I  cannot  direct  a  retainer  in  bank- 
ruptcy, nor  a  proof.  There  cannot  be  a  doubt  as  to  what  the 
result  will  be. 


The  concluding  declarations  were  as  follows : — 

Costs  of  all  parties  out  of  the  fund  as  between  solicitor  and  client,  except  the 
Colonial  Bank  and  the  Merchants1  Bank,  who  are  to  have  their  costs  as  between 
party  and  party,  and  excepting  their  costs  of  the  cross-examination  and  admissions, 
which  are  to  be  dealt  with  in  the  other  suit 

Rest  of  suit  to  stand  over  to  come  on  with  the  Merchants'  Bank  suit 

£3000,  part  of  the  fund,  to  be  carried  to  credit  of  that  suit. 

Plaintiffs  in  that  suit  to  give  notice  of  motion  for  decree ;  and  evidence  in  this 
suit  to  be  evidence  in  that,  saving  just  exceptions  as  between  all  parties. 

Solicitors  for  the  Plaintiff:  Messrs.  Bruce,  Sons,  &  Jackson. 
Solicitors  for  the  Defendants :   Mr.  C.  Champion ;   Mr.  James 
Robinson ;  Messrs.  Flux,  Argles,  &  Bawlins. 

(1)  19  Yes.  345. 
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BLAJKLOCK  v.  GRINDLE.  V.-o.  G. 

1  fiPfi 

fltdion — Married  Woman — Power  of  Appointment — Failure  by  subsequent  ^^, 

Event.  Nov.  24. 

Jn  a  married  woman,  having  a  general  power  of  appointment  notwith- 
standing coverture  over  fund  (a),  and  also  by  her  marriage  settlement  power 
to  appoint  funds  (6)  and  (c)  in  case  she  died  in  her  husband's  lifetime,'  by 
her  will,  made  in  her  husband's  lifetime,  appointed  all  these  funds  amongst 
several  persons,  some  of  whom  were  her  next  of  kin.  By  the  death  of  her 
husband  in  her  lifetime  A.  became  absolutely  entitled  to  (b)  and  (c),  but  her 
will  was  not  republished.  Probate  being  limited  to  fund  («),  which  was 
insufficient  to  pay  the  legacies  in  full : — 

Hddt  that  those  of  the  legatees  who  were  also  next  of  kin  were  not  put  to 
their  election,  but  were  entitled  both  to  their  shares  of  the  residue  (as  to 
which,  in  the  events  that  had  happened,  the  appointment  had  failed),  and 
also  to  proportionate  parts  of  their  legacies. 

Special  case. 

By  the  will  of  her  mother,  Jane  Grindle,  dated  the  2nd  of  March, 
1818,  Dame  Elizabeth  Nickle,  then  Elizabeth  Grindle,  spinster,  be- 
came entitled  to  a  fund,  now  represented  by  £8100  consols,  for 
We  for  her  separate  use,  with  remainder  in  trust  for  her  children. 
Dot  in  case  she  should  have  no  child,  then  in  trust  for  such  per- 
<ons  as  she  should  by  deed  or  will  (notwithstanding  any  future 
overture)  direct  or  appoint. 

Elizabeth  Grindle  was  married  more  than  once,  but  never  had 
issue.  By  the  settlement  made  upon  her  marriage  in  1846  with 
her  last  husband,  Sir  Robert  Nickle,  personal  estate  was  settled 
upon  trust  during  the  joint  lives  of  husband  and  wife  to  pay  the 
interest  to  Dame  Elizabeth  Niclde  for  her  separate  use  without 
power  of  anticipation ;  in  case  Sir  B.  Nickle  should  die  in  the  life- 
time of  Dame  Elizabeth,  then  in  trust,  as  to  principal  and  interest, 
for  Dame  Elizabeth,  her  executors,  administrators,  and  assigns,  abso- 
lutely; in  case  Dame  Elizabeth  should  die  in  her  husband's  lifetime, 
in  trust  for  such  persons  in  such  shares  as  she,  notwithstanding 
coverture,  and  as  if  she  were  sole  and  unmarried,  should  at  any  time 
or  times  during  her  life  by  will  appoint ;  in  default  of  such  appoint- 
ment, and  so  far  as  any  such,  if  incomplete,  should  not  extend,  then, 
ftfter  the  death  of  Dame  Elizabeth  in  the  lifetime  of  Sir  Robert,  in 

Vol.  VU.  R  2 


21(>  EQUITY  CASES.  [T*R 

V.-C.  G.      trust  to  pay  the  interest  to  him,  and  after  his  death,  as  to  all  the 

1868        trust  funds  whereof  no  such  direction,  appointment,  gift,  or  bequest 

Blaiklock    should  have  been  made,  in  trust  for  those  who  would  have  been 

r*n^L„      entitled  at  her  death  as  the  next  of  kin  in  case  she  had  died  iates- 

tate  and  unmarried. 

Sir  Robert  NicTde  died  in  May,  1856.  Dame  Elizabeth  NicMe 
died  in  March,  1867,  having  by  a  will,  dated  the  17th  of  February, 
1853  (during  her  husband's  lifetime),  in  exercise  of  the  powers  of 
appointment  reserved  to  her  by  her  marriage  settlement  (in  case 
she  predeceased  her  husband),  and  by  her  mother's  trill  generally, 
appointed  all  and  singular  the  trust  moneys,  stocks,  and  securities, 
and  all  other  real  and  personal  estate  whatsoever  and  wheresoever 
over  which  she  had  a  power  of  appointment  and  disposal,  amongst 
several  persons  in  proportions  not  material  for  the  purposes  of  this 
report. 

Her  will  was  not  republished  after  the  death  of  Sir  U.  Nicih. 
The  grant  of  probate  by  the  Ecclesiastical  Court  was  limited  "to 
the  administration  of  all  such  personal  estate  and  effects  as  the 
deceased,  by  virtue  of  the  will  of  Jane  Grindle,  and  of  all  other 
powers  and  authorities  her  enabling,  had  a  right  to  appoint  or  dis- 
pose of,  and  has,  in  and  by  her  said  will,  appointed  or  disposed 
accordingly,  but  no  further  or  otherwise" — that  is,  to  the  £8100 
derived  from  her  mother's  will.  The  £8100  was  insufficient  to 
pay  the  legacies  in  full,  but  the  residue  in  the  hands  of  the  admi- 
nistrator, being  the  funds  comprised  in  the  settlement  made  upon 
her  marriage  with  Sir  B.  Grindle,  was  sufficient  for  that  purpose. 

The  will  being  admittedly  inoperative  so  far  as  it  purported  to 
be  an  exercise  of  the  power  given  to  Dame  Elizabeth  in  the  event 
of  her  dying  in  her  husband's  lifetime,  and  being  also  inoperative 
(from  being  made  during  coverture  without  having  been  repub- 
lished after  her  husband's  death)  to  deal  with  her  absolute  interest, 
the  following  questions  were  raised  by  special  case :  1.  Whether 
those  of  the  Defendants  who  were  the  next  of  kin  of  Dame  Eliza- 
beth Niekle,  and  also  legatees  under  her  will,  were  entitled  both  to 
their  shares  of  the  undisposed-of  residue  of  her  estate  as  such  next 
of  kin,  and  also  to  the  payment  out  of  the  £8100  of  proportionate 
parts  of  their  several  legacies  bequeathed  to  them  by  her  will,  or 
whether  such  Defendants  were  bound  to  elect  between  these  legacies 


VOL.  YIL]  EQUITY  0ASB8.  2 1 7 

and  their  respective  shares  of  the  undisposed-of  residue  ?    2.  How  V.-G.  G. 
the  debts,  funeral  and  testamentary  expenses,  and  costs,  were  to  be       UK* 

lx>rne? 


Mr.  Nalder  (Mr.  Amphleit,  Q.C.,  with  him),  for  the  Plaintiff,  the 
surviving  executor  of  Lady  NicJde. 

Mr.  Druee,  Q.C.,  and  Mr.  Montagu  Coohon,  for  the  next  of  kin 
who  were  also  legatees,  contended  that  no  case  of  election  arose 
where  there  was  a  personal  incompetency  to  bequeath,  there  being 
liere  no  power,  in  the  events  that  had  happened,  to  appoint  any- 
thing but  the  £8100 :  Bich  v.  Cockdl  (1).  In  order  to  put  the 
{•arties  to  their  election  there  must  be  a  clear  and  expressed  inten- 
tion on  the  face  of  the  will :  Sheddon  v.  Goodrich  (2). 

Mr.  Macnaghten,  for  a  legatee  who  was  not  one  of  the  next  of 
kin: — 

The  next  of  kin  who  are  legatees  are  clearly  put  to  their  elec- 
tion. They  cannot  approbate  and  reprobate  by  claiming  the  bene- 
fits given  to  them  by  will,  and  at  the  same  time  taking  advantage 
a*  next  of  kin  of  the  incompetency  of  the  testatrix  to  deal  with  the 
'•oik  of  the  property,  and  setting  up  a  legal  right  to  disappoint  the 
claims  of  other  persons  under  the  same  instrument.  The  rule  on 
which  the  Court  acts  in  cases  of  election  is  the  intention  to  dispose 
of  that  over  which  the  testator  has  no  power  of  disposition :  Ker  v. 
Wauchope  (3) ;  TheUusson  v.  Woodford  (4) ;  there  being  only  two 
fuses  in  which  this  rule  has  been  broken  in  upon: — 1.  Where 
there  was  an  attempt  to  devise  by  a  will  not  duly  executed ;  and 
-.  Where  there  was  a  personal  incompetency  to  dispose  of  real 
<*tate :  Hearle  v.  Greenbanh  (5).  In  these  cases  the  Court  cannot  look 
at  the  instrument  unless  the  case  is  one  of  express  condition  annexed 
to  the  gift  of  personal  estate,  so  that  the  lands  do  not  pass  by  force 
of  the  will,  but  from  the  operation  of  the  clause  containing  the  con- 
dition: Boughton  v.  Boughton  (6).  Where,  however,  a  testator, 
being  entitled  to  heritable  property  in  Scotland,  not  capable  of 
beiug  devised,  affected  by  instrument  in  English  form  to  devise 

(1)  9  Yes.  369,  881.  (4)  13  Yes.  209. 

(2)  8  Ibid.  481.  (5)  1  Yes.  Sen.  299 ;  3  Atk.  695. 

(3)  1  Bli.  21.  (6)  2  Yes.  Sen.  12. 


Blahlocx 

V. 
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V.-C.  G.  such  property  away  from  the  Scotch  heir  to  whom  property  in 
1868  England  was  given,  the  instrument  was  held  admissible  as  evidence 
BlaTklock  °f  the  maker's  intention,  and  sufficient  to  put  the  heir  to  his  elec-' 
tion :  Brodie  v.  Barry  (1).  So,  in  the  converse  case,  the  Scotch 
Courts  will  read  against  the  English  heir  an  instrument  dealing 
with  the  whole  of  a  testator's  property  (in  England  as  well  as 
Scotland)  executed  in  the  Scottish  form,  but  imperfectly  execute  1 
according  to  the  Statute  of  Frauds,  so  as  to  put  the  heir  to  Lis 
election :  Dundas  v.  Dundas  (2) ;  Ker  v.  Wauchope  (3).  In  Bich 
v.  Cockell  (4)  there  was  no  adjudication  by  the  Court  of  Probate 
that  the  will  of  the  married  woman  was  that  species  of  instrument 
which  the  Court  could  read  as  such,  there  being  simply  a  grant 
of  administration  pendente  lite.  Here,  probate  having  been  granted, 
the  Court  must  read  the  will  to  gather  the  intention  of  the  tes- 
tatrix. 

[He  also  cited  TainaJl  v.  Hankey  (5).] 

[The  Vice-Chancellor  : — Is  there  any  instance  of  election  under 
an  instrument  which  was  valid  at  the  time  of  execution,  but  \va> 
rendered  inoperative  by  subsequent  events  ?] 

The  testatrix  might  have  republished  her  will  after  her  hus- 
band's death,  but  omitted  to  do  so. 

Mr.  Fischer,  for  parties  in  the  same  interest,  referred  to  Welhj 
v.  Welby  (6),  (following  Anon.  (7))  and  Streaifield  v.  Streai- 
field  {%). 

Mr.  E.  P.  C.  Hanson  (Mr.  Kay,  Q.C.,  with  him),  in  the  bauie 
interest. 

Sir  G.  M.  Giffard,  V.G.  :— 

I  am  of  opinion  that  there  is  no  question  of  election  here.  The 
will,  when  it  was  executed,  was  a  valid  one,  and  effectual  for  dis- 
posing of  this  property,  though  it  afterwards  became  inoperative. 

(1)  2  V.  &  B.  127.  (5)  2  Moo.  P.  C.  342. 

(2)  2  Dow.  &  CI.  349.  (6)  2  V.  &  B.  187. 

(3)  1  Bli.  21.  (7)  Gilb.  15. 

(4)  9  Vcs.  3G9.  (8)  1  Wb.  &  T.  L.  C.  303,  3rd  Ed. 
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It  is  unnecessary  now  to  decide  whether  a  married  woman  can  or     V.-C.  G. 
cannot  make  a  will  which  will  raise  a  question  of  election,  for  this        1868 
testatrix  lias  certainly  not  done  so.    Those  legatees  who  are  also    blaiklock 
next  of  kin  are  entitled  to  have  their  legacies  paid  out  of  the 
appointed  fund,  abating  rateably  with  the  others,  and  also  to  share 
in  the  undisposed-of  residue. 

In  answer  to  the  second  question,  the  debts,  funeral,  and  testa- 
mentary expenses  of  the  testatrix,  and  also  the  costs  of  all  parties, 
most  come  out  of  the  undisposed-of  residue. 

Solicitors:  Messrs.  Coofaon,  Wainewright,  &  Co.;  Messrs.  Hedges 
&  Stedman;  Messrs.  Tompson,  Pickering,  &  Sty  an. 
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Jan.  27. 


v..c.  j.  GARTH  v.  TOWNSEND. 

Jjj^l!  Power — Defective  Execution  or  Non-Execution — Intention  to  execute. 

A.  having  in  the  events  that  happened  power  to  appoint  funds  amongst  ber 
children  by  deed,  or  by  her  last  will  in  writing,  or  any  writing  purporting  to 
be  or  being  in  the  nature  of  her  last  will,  or  any  codicil  thereto,  to  bo  signed 
and  published  in  the  presence  of,  and  to  be  attested  by,  two  credible  witnesses, 
died  intestate ;  but  left  in  an  envelope,  addressed  to  her  son,  an  unattested 
memorandum  (signed  by  herself,  and  dated  eight  years  before  her  death), 
"  for  my  son  and  daughters.  Not  having  made  a  will,  I  leave  this  memo- 
randum, and  hope  my  children  will  be  guided  by  it,  though  it  is  not  a  legal 
document.  The  (funds)  I  wish  divided  as  follows :" — (amongst  her  children, 
followed  by  bequests  out  of  another  fund,  and  a  gift  of  the  residue,  and  con- 
cluding,) "  this  paper  contains  my  last  wishes  and  blessings  upon  my  dear 
children,  and  thanks  for  their  love  to  me :" — 

IIM,  that  this  memorandum  shewed  no  intention  to  execute  the  power, 
and,  consequently,  that  the  Court  could  not  remedy  any  defects  in  execution 
so  as  to  give  validity  to  it  as  an  appointment. 

Demurrer. 

By  the  settlement  made  in  April,  1820,  upon  the  marriage  of 
Thomas  Garth  and  Charlotte  MaiUand,  two  sums  of  £5000  aud 
£3000  were  limited,  as  the  husband  and  wife  should  jointly  by 
deed  appoint,  in  favour  of  "  all  and  every,  or  such  one  or  more 
exclusively,  of  the  other  or  others  of  the  children  and  other  issue  " 
of  the  marriage  (such  issue  respectively  to  be  born  before  any 
such  appointment  should  be  made  to  them),  and  in  default  of 
such  joint  appointment  then  as  the  survivor  shouH  at  any  time  or 
times  after  the  decease  of  the  other  of  them,  and  as  to  Charlotte 
Maitland,  notwithstanding  her  coverture  by  any  future  husband, 
"  by  any  deed  or  deeds,  with  or  without  power  of  revocation  and 
new  appointment  (such  new  appointment  to  be  in  favour  of  some 
one  or  more  of  the  objects  of  this  present  provision),  to  be  sealed 
and  delivered  by  such  survivor  in  the  presence  of,  and  to  b? 
attested  by,  two  or  more  credible  witnesses,  or  by  his  or  her  last 
will  and  testament  in  writing,  or  any  writing  purporting  to  be  or 
being  in  the  nature  of  his  or  her  last  will  and  testament,  or  any 
codicil  or  codicils  thereto  to  be  respectively  signed  and  published 
by  such  survivor  in  the  presence  of,  and  to  be  attested  by,  the  like 
number  of  credible  witnesses,  shall  direct  or  appoint." 
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In  default  of  appointment  the  trustees  were  to  pay,  transfer,  and  v.-0.  J. 

assign  the  trust  moneys  unto  and  for  the  benefit  of  all  and  every  isco 

the  child  and  children  of  the  marriage  who  being  sons  should  gIbth 

attain  twenty-one,  or  being  daughters  should  attain  twenty-one  or  c- 

X  OWy  8KM3, 

h  married  with  consent  of  parents  or  guardians.    There  were  five        

children  of  the  marriage,  all  of  whom  attained  twenty-one. 
Thomas  Qarth  died  in  November  1841,  and  Charlotte,  his  wife, 
died  in  1868.  The  power  of  joint  appointment  was  never  exer- 
cised. 

After  the  death  of  Mrs.  Qarth,  on  the  2nd  of  August,  1868,  an 
envelope,  addressed  to  her  son,  Thomas  Cctteton  Qarth,  was  found 
among  her  papers,  containing  the  following  memorandum : — 

"20  July,  1860. 

"  Memorandum  for  my  son  and  daughters.  Not  having  made  a 
will,  I  leave  this  memorandum  and  hope — and  hope  my  children 
will  be  guided  by  it,  though  it  is  not  a  legal  document.  The 
£$000,  my  marriage  portion,  held  by  my  trustees  to  the  marriage 
settlement  made  in  April,  1820,  I  wish  divided  as  follows: — 
£1000  each  to  each  of  my  married  daughters,  Charlotte  Harriet 
and  Bdina  Mary,  independent  of  the  control  of  their  husbands, 
and  the  remaining  £5000  to  be  equally  divided  between  Thomas 
Colleton,  Penelope,  and  Louisa.  The  stock  which  I  hold  in  the  3  per 
Cent.  Consols,  I  leave  £1000  to  my  nephew  Frederick,  eldest  son 
of  my  brother,  and  my  godson ;  £100  to  Mrs.  Clay,  daughter  of 
my  own  old  governess;  £10  to  Mrs.  Anna  Knight,  at  the  lodge; 
£10  to  Adam  Puffin;  the  whole  of  the  residue  to  go  to  my  son 
Thomas  Colleton  Garth,  being  the  legacy  left  me  by  my  dear 
husband;  the  £1500  which  my  cousin  Frederick  Charles  holds,  I 
taqneath  to  him.  The  stock  in  the  Reduced  3  per  Cent.  Annuities, 
h  Mrs.  Challenor's,  about  £120  stock. 

"  This  paper  contains  my  last  wishes  and  blessings  upon  my  dear 
children,  and  thanks  for  their  love  to  me. 

"  Charlotte  Garth." 

"20  July,  1860.    Haines  Hill.v 

Mrs.  Garth  died  intestate,  without  having  exercised  the  power 
°f  appointment,  except  so  far  as  the  same  was  exercised  or  at- 
tempted to  be  exercised  by  the  memorandum  of  July,  1860.    The 
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V.-C.  J.      bill  was  filed  for  the  purpose  of  obtaining  a  declaration  that  the 

1869       memorandum  of  July,  1860,  notwithstanding  that  it  was  not  sealed 

Gabth      an^  delivered  by  Mrs.  Oarih  in  the  presence  of,  and  attested  by, 

two  credible  witnesses,  was  a  valid  execution  in  equity  of  the  power 

of  appointment  given  to  Mrs.  Oarih  by  her  marriage  settlement. 

To  this  bill  the  Defendants  demurred. 

Mr.  WiUcock,  Q.C.,  and  Mr.  W.  Latham,  in  support  of  the 
demurrer : — 

The  Court  will  aid  a  defective  execution  of  a  deed  intended  as 
an  appointment,  but  will  not  take  an  imperfect  or  inchoate  will 
and  convert  it  into  a  deed,  Courts  of  Equity  not  being  able  to 
set  aside  or  relieve  against  the  ceremonies  required  by  the  Wills 
Act  (1  Yict  c.  26),  s.  10.  There  must  be  a  clear  intention  to 
execute  the  power,  but  here  the  expressions  used  by  Mrs.  Garth 
that  it  is  "  not  a  legal  document,"  shew  that  she  had  no  intention 
to  execute  the  power,  and  was  simply  indicating  her  wishes  to  her 
children :  Carver  v.  Richards  (1) ;  Proby  v.  Landor  (2). 

Mr.  Kay,  Q.C.,  and  Mr.  Osborne  Morgan,  in  support  of  the 
bill:— 

Mrs.  Oarih  did  not  intend  this  memorandum  to  be  a  will.  It 
is  an  informal  document,  and  such  as  the  law  does  not  recognise 
as  a  will,  but  it  is  within  the  terms  of  the  power,  either  as  a 
writing  in  the  nature  of  a  will,  or  as  a  deed  informally  executed, 
and  the  persons  to  be  benefited  by  it  being  the  children  who  are 
the  objects  of  the  power,  the  Court  will  aid  any  defects  in  the 
execution  of  the  instrument,  such  as  the  want  of  seal,  in  favour  of 
the  privileged  class,  and  will  not  insist  on  treating  it  as  a  will  in 
order  to  defeat  its  operation.  The  power  is  not  confined  to  an 
appointment  by  will,  and  "  If  a  man  have  a  power  to  appoint  by 
will,  and  do  not  strictly  follow  the  form  prescribed  by  the  statute, 
the  Act  will  avoid  the  will,  although  in  favour  of  his  children ; 
but  if  he  have  a  power  to  appoint  by  deed,  and  by  a  will,  without 
even  a  witness,  appoint  to  his  children,  Equity  will  aid  the  defect 
and  make  good  the  appointment :  "  Sugden  on  Powers  (3). 

(1)  27  Beav.486.  (2)  28  Beav.  504. 

(3)  8th  Ed.  p.  660. 
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[The  Vice-chancellor  : — Is  any  authority  cited  for  that  pro-     v*-0.  J. 
position  ?]  1869 

No.    In  Prdby  v.  Landor  (1)  a  memorandum  headed  as  this  is      Gabto 
headed,  was  held  to  be  a  valid  execution  of  a  power  to  appoint  by   Towmmwd. 
"any  deed  or  writing,  or  by  his  last  will." 

Where  the  intention  to  pass  the  property,  the  persons  to  be 
benefited,  and  the  amount  of  benefit,  are  sufficiently  indicated,  there 
is  enough  for  the  Court  to  act  upon,  and  it  will  rectify  any  mere 
informality  in  the  mode  of  carrying  out  that  intention :  Buchdl  v. 
Bknkhorn  (2) ;  West  t.  Bay  (3). 

Sib  W.  M.  James,  V.C. : — 

The  demurrer  must  be  allowed.  The  true  test  is  that  men- 
tioned by  Mr.  Osborne  Morgan:  is  there  a  distinct  intention  to 
execute  the  power?  Now  here  the  persons  to  take  and  the 
amount  to  be  taken,  are  sufficiently  pointed  out,  but  where  the 
instrument  fails  is  in  intention  to  execute  the  power.  Mrs.  Garth 
purposely  abstained  from  executing  it.  She  simply  wished  her 
children  to  be  quite  unfettered,  saying,  "  I  tell  you  my  wishes, 
but  I  do  not  mean  to  tie  you  up  by  any  legal  document.  I  know 
I  have  power  to  appoint  these  funds,  but  I  do  not  exercise  that 
power."  The  jurisdiction  of  the  Court  is  to  supply  defects  occa- 
sioned by  mistake  or  inadvertence :  not  to  supply  omissions  inten- 
tionally made. 

Mdtutb  of  Obdxb  : — The  Court  being  of  opinion  that  the  instrument  did  not 
operate  in  Equity  as  an  execution  of  the  power,  allow  the  demurrer.  Costs  of  all 
parties!  as  between  solicitor  and  client,  out  of  the  fund. 

Solicitors :  Messrs.  Wordsworth,  Blake,  &  Harris. 

(1)  28  Beav.  501  (2)  5  Hare,  131. 

(3)  Kay,  386. 
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v.*.  J.  PICKERING  v.  CAPE  TOWN  RAILWAY  COMPANY. 

1869 
Jan.  11. 


Practice — Motion  to  dismiss— Voluntary  Assignment. 


A  registered  deed  of  assignment  in  trust  for  creditors  executed  by  Plaintiff 
pending  the  suit  does  not  cause  an  abatement  as  upon  bankruptcy,  so  as  to 
,         deprive  the  Defendant  of  his  right  to  move  to  dismiss  for  want  of  prose- 
cution. 

1  HIS  was  a  motion  on  behalf  of  the  Defendants  that  the  Plaintiff's 
bill  might  be  dismissed  for  want  of  prosecution. 

The  bill  was  filed  in  1864. 

On  the  30th  of  May,  1867,  Plaintiff  executed  a  deed,  assigning 
all  his  estate  and  effects  to  Q.  W.  Hutchinson,  to  be  administered 
for  the  benefit  of  the  creditors  of  Plaintiff  as  in  bankruptcy,  and 
this  deed  was  duly  registered  on  the  3rd  of  June,  1867,  pursuant 
to  the  Bankruptcy  Ad,  1861. 

On  the  7th  of  November,  1868,  the  Lords  Justices,  affirming  the 
decision  of  Mr.  Hazlitt,  held  that  the  deed  was  not  binding  on  dis- 
sentient creditors :  Ex  parte  Pickering  (I). 

Hie  Defendants  thereupon  served  notice  of  motion  to  dismiss  for 
want  of  prosecution. 

In  the  affidavit  of  the  Plaintiff's  solicitor,  filed  in  opposition  to 
the  motion,  it  was  stated  that  by  the  deed  of  arrangement  all  the 
estate  and  interest  of  the  Plaintiff  in  the  suit,  and  the  subject 
matter  thereof,  passed  to  and  became  vested,  and  now  was  vested,  in 
Hutchinson  as  such  trustee,  and  that  Defendants  were  shortly  after- 
wards served  with  notice  of  the  filing  of  the  deed,  and,  through  their 
solicitors,  very  soon  after  its  filing  informed  of  the  execution  and 
registration  thereof. 

Mr.  BedweU,  for  the  motion. 

Mr.  A.  K  Miller,  for  Plaintiff  in  opposition  to  the  motion : — 

The  motion  is  entirely  misconceived.  Whether  the  deed  be 
binding  or  not  upon  dissentient  creditors  does  not  affect  the  prin- 
ciple that  Defendants,  with  notice  of  a  deed  of  arrangement,  and 

(1)  Law  Rep.  4  Ch.  68 
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that  the  suit  has  accordingly  abated  as  upon  a  bankruptcy,  are  not     V.-C.  J. 
entitled  to  make  such  a  motion  in  the  absence  of  the  only  person        1869 
interested  in  the  subject  matter  of  the.  suit.    In  this  respect  there    vrX^wa 
is  no  distinction  between  a  voluntary  assignment  for  the  benefit  of  n     ** 
creditors  and  a  bankruptcy,  upon  which  the  proper  course  is  not  to  Railway  Co. 
move  as  against  the  bankrupt  to  dismiss,  but  against  the  assignees 
that  they  file  a  supplemental  bill  within  a  given  time,  and  in  de- 
fault that  the  bill  stand  dismissed :  Robinson  v.  Norton  (1). 

Sir  W.  M.  James,  V.C. : — 

I  am  of  opinion  that  the  Defendants  are  right  in  their  motion. 
In  the  absence  of  authority  I  cannot  hold  that  a  voluntary  assign- 
ment has  the  same  effect  as  a  bankruptcy.  There  is  nothing,  as 
it  appears  to  me,  in  such  assignment  to  deprive  the  Defendants  of 
their  right  to  move.  They  have  not  lost  that  right,  and  there  must 
be  the  common  order  to  dismiss. 

Solicitors :  Messrs.  Meyrick,  Gedge,  &  Loaien  ;  Messrs.  Courtenay 
&Croome% 

(1)  10  Bear.  484. 
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Feb.  13. 


M.  B.  In  re  IBBITSON'S  ESTATE. 

1869 

Real  Estate — Conversion — Personal  Estate  in  Expectancy, 

A  testator  devised  his  real  estate  to  trustees  upon  trust  to  pay  the  rents 
and  profits  thereof  to  his  wife  during  her  life,  if  she  should  so  long  continue 
his  widow ;  and  from  and  after  her  death  or  second  marriage  he  declared  that 
they  should  stand  possessed  thereof  upon  trust  for  his  children  who  sbonld 
be  then  living,  and  their  respective  heirs,  as  tenants  in  common,  hut  subject 
to  a  power  for  the  trustees,  if  they  should  in  their  discretion  think  fit  so  to 
do,  to  sell  the  said  real  estate ;  and  in  the  event  of  such  sale  the  trustees 
were  to  pay,  divide,  and  apply  the  proceeds  unto  and  among  his  children  who 
should  be  then  living,  in  equal  shares.  During  the  lifetime  of  the  testator's 
widow  one  of  his  children  assigned  all  his  personal  estate  in  possession,  re- 
mainder, or  expectancy,-  to  trustees  for  the  benefit  of  his  creditors.  Upon 
the  widow's  death  the  trustees  of  the  testator's  will,  in  exercise  of  the  power 
therein  contained,  sold  the  real  estate : — 

Held,  that  the  child's  share  of  the  proceeds  did  not  pass  to  the  trustees  of 
the  creditors'  deed. 

THOMAS  IBBITSON9  by  his  will,  dated  the  15th  of  January, 
1840,  after  directing  that  his  debts  and  funeral  and  testamentary 
expenses  should  be  paid  by  his  executors  out  of  his  personal  estate, 
devised  his  real  estate  to  trustees  upon  trust  to  pay  the  rents  and 
profits  thereof  to  his  wife,  Jane  Ibbttson,  during  her  life,  if  she 
should  so  long  continue  his  widow,  and  from  and  after  her  decease 
or  second  marriage  the  said  testator  declared  that  the  trustees 
should  stand  possessed  of  the  said  real  estates  in  trust  for  all  his 
children  who  should  be  then  living,  and  their  respective  heirs,  as 
tenants  in  common,  subject  to  the  proviso  for  the  sale  and  dis- 
position thereof  thereinafter  contained.  The  testator  then  pro- 
ceeded to  bequeath  his  personal  estate  (stock  in  trade  excepted) 
upon  trusts  corresponding  with  those  stated  as  affecting  his  real 
estate.  And  as  to  his  stock  in  trade  he  gave  the  same  to  the 
trustees  upon  trust  to  sell  the  same,  and  to  invest  the  money  to 
arise  by  sale  thereof,  together  with  any  other  moneys  which  he 
might  die  entitled  to  and  which  should  not  be  required  for  the 
payment  of  his  debts  or  funeral  or  testamentary  expenses,  and  to 
pay  the  interest  thereof  to  his  said  wife  during  her  life  in  case  she 
should  so  long  continue  his  widow,  and  from  and  after  her  decease 
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or  marrying  again,  upon  trust  to  pay  and  divide  the  said  principal  M« R- 
money  so  to  be  placed  out  at  interest  unto  and  amongst  all  his  ijjflP 
children  who  should  be  then  living,  in  equal  shares.  And  he  Inn 
thereby  declared  that  in  case  of  the  death  of  any  one  or  more  of     Eara*.* 

his  children  before  the  death  or  marrying  again,  as  the  case  might        

be,  of  his  said  wife,  leaving  lawful  issue  of  his,  her,  or  their  body 
or  respective  bodies,  then  and  in  such  case  the  trustees  for  the 
time  being  of  his  will  should  stand  possessed  of  that  part  or  share 
of  his  said  real  and  personal  estates  and  premises  wherein  each 
such  deceased  child  would,  if  living,  have  been  entitled  as  afore- 
said, upon  trust  for  the  issue  of  such  deceased  child  in  manner 
therein  mentioned.  And  it  was  thereby  provided  that  it  should 
he  lawful  for  the  trustees  for  the  time  being,  if  they  should  in 
their  discretion  think  it  expedient  or  proper  so  to  do,  and  of  their 
own  proper  authority,  upon  the  death  or  second  marriage  of  the 
testator's  said  wife,  to  sell  and  dispose  of  all  or  any  part  or  parts 
of  the  said  real  or  personal  estates  and  premises  respectively;  and 
the  testator  declared  that  the  trustees  should  pay,  divide,  and 
apply  the  moneys  to  arise  by  such  sale  and  disposition,  after 
deducting  necessary  expenses,  unto  and  among  all  his  children 
^ho  should  be  then  living;  in  equal  shares,  and  the  lawful  issue  of 
such  as  should  be  then  dead,  such  issue  to  take  in  manner  afore- 
said.   The  testator  died  on  the  6th  of  May,  1840. 

Henry  Ibbitson,  one  of  the  testator's  children,  by  an  indenture, 
dated  the  4th  of  March,  1858,  assigned  certain  specified  personal 
estate  (not  including  any  interest  he  might  have  under  his  father  s 
*ill)  "and  all  other  the  personal  estate  and  effects  whatsoever  and 
wheresoever  of  him,  the  said  Henry  Ibbitson,  in  possession,  re- 
mainder, or  expectancy,"  to  trustees  for  the  benefit  of  his  creditors. 
In  April,  1860,  he  took  the  benefit  of  the  Insolvent  Debtors  Act. 

Jane  Ibbitson  died  in  October,  1867.  Shortly  after  her  death  the 
trustees  of  the  testator's  will,  in  exercise  of  the  power  therein  con- 
tained, sold  the  real  estate  of  the  testator,  and  got  in  certain  out- 
standing personal  estate ;  and  they  paid  the  share  of  Henry  Ibbitson 
in  the  proceeds  of  such  real  and  personal  estate  into  Court  under 
foe  Trustee  Belief  Act. 

A  Petition  was  presented  by  the  trustees  of  the  creditors'  deed 
for  payment  of  the  whole  fund  to  them. 

T2  2 
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M.  R.  Mr.  Southgate,  Q.C.,  and  Mr.  Bagshatoe,  for  the  Petitioners  :— 

1869  ^ye  adxnit  that  the  testator  by  his  will  did  not  absolutely  con- 

In  re       vert  his  real  estate  into  personalty,  but  he  gave  the  trustees  a 

Tbbitson  8 

Estate,  power  of  sale,  and  left  it  to  their  discretion  to  determine  whether 
his  children  should  take  their  shares  as  real  or  personal  estate. 
The  trustees  have  exercised  that  power.  The  share  of  Henry 
Ibbitson  therefore  comes  to  him  as  personalty,  and  passed  to  the 
Petitioners  by  the  deed  of  1858  under  the  description  of  personal 
estate  in  expectancy.    [They  referred  to  Hobson  v.  Neale  (1).] 

Mr.  JR.  W.  E.  Farrier,  for  the  assignee  in  insolvency. 

Mr.  W.  C.  Harvey,  for  the  trustees  of  the  will. 

Lord  Komilly,  M.E. : — 

It  is  clear  that  there  is  no  conversion.  This  cannot  be  treated 
as  a  trust  for  sale.  I  think  that  the  produce  of  the  land  must  go 
to  the  assignee  in  insolvency,  not  to  the  trustees  of  the  deed. 

Solicitors:  Messrs.  Few  &  Co.;  Mr.  G.  G.  Bushworth;  Messrs. 
Algernon  Welh  &  Sykes. 


M.  R.  JOHNSON  v.  LANDER. 

1869 

^^         Husband  and  Wife — Judicial  Sepamtion —  Wifts  Chose  in  Action — 20  <fc  21  Ybt 

Jan.  15.  c.  85,  «.  25. 

By  a  decree  of  judicial  separation  the  wife's  chases  in  action  not  reduced 
into  possession  at  the  date  of  the  decree  become,  under  20  &  21  Vict  c  85, 
a.  25,  her  absolute  property  as  if  she  were  9.  feme  sole. 

Where  a  wife  instituted  a  suit  to  enforce  her  equity  to  a  settlement  of  a 
trust  fund,  and  while  the  suit  was  pending  obtained  a  decree  of  judicial  sepa- 
ration from  her  husband  on  the  ground  of  cruelty,  the  Court  ordered  tbe 
fund  to  be  paid  to  her,  and  refused  the  husband  his  costs. 

JjY  a  settlement  made  in  1829,  the  sum  of  £948  4*.  3d.  consols, 
was  vested  in  trustees  upon  trust  for  Martha  Barton  for  life,  and 
upon  her  death  upon  trust  for  Angelina,  Maria,  and  Mary  Ann 
Barbone,  in  equal  shares.    In  1842,  Mary  Ann  Barbone  married 

(1)  17  Beav.  178. 
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John  James  Johnson.    In  1858,  Maria  Barbone  (then  Maria  Moore,       AL  R. 
widow)  died.      On  the  19th  of  March,  1867,  Martha  Parton  died.        1869 
On  the  22nd  of  March,  1867,  Angelina  Barbone  died,  intestate,     Johnson 
On  the  6th  of  April,  1867,  Mrs.  Johnson  presented  a  petition 
in  the  Divorce  Court  for  a  judicial  separation  from  her  husband 
on  the  ground  of  his  cruelty.     On  the  20th  of  the  same  month 
she  instituted  this  suit,  by  her  next  friend,  against  the  trustees  of 
the  settlement,  her  husband,  and  the  executors  of  Maria  Moore, 
for  the  execution  of  the  trusts  of  the  settlement,   and  for  the 
settlement  of  her  share  of  the  trust  fund  upon  herself  and  her 
children.    Shortly  afterwards  the  trustees  transferred  the  fund 
into  Court  under  an  order  in  the  cause.     In  February,  1868,  the 
Judge  Ordinary  of  the  Divorce  Court  made  a  decree  for  judicial 
separation  on  the  Plaintiff's  petition,  and  she  thereupon  amended 
her  bill,  and  prayed  that  her  share  of  the  fund  might  be  paid  to  her 
absolutely.     She  subsequently  obtained  letters  of  administration 
to  the  estate  of  Angelina  Barbone.    The  cause  now  came  on  to  be 
heard  on  motion  for  decree. 

Mr.  Bristowe  (Mr.  Kardake,  Q.C.,  with  him),  for  the  Plaintiff: — 

The  25th  section  of  the  Divorce  Act,  20  &  21  Vict,  c  85,  pro- 
vides, that  in  the  case  of  judicial  separation  "  the  wife  shall,  from 
the  date  of  the  sentence,  and  whilst  the  separation  shall  continue, 
be  considered  as  a  feme  sole  with  respect  to  property  of  every  de- 
scription which  she  may  acquire,  or  which  may  come  to  or  devolve 
upon  her,  and  such  property  may  be  disposed  of  by  her  in  all 
respects  as  bfeme  sole;  and  on  her  decease  the  same  shall,  in  case 
she  shall  die  intestate,  go  as  the  same  would  have  gone  if  her  hus- 
band had  been  then  dead."  The  effect  of  that  section  is,  that  a 
decree  for  judicial  separation  is,  as  regards  the  wife's  property, 
equivalent  to  the  death  of  the  husband,  so  that  the  wife's  choses  in 
action  which  have  not  been  reduced  into  possession  before  the 
decree  become  her  absolute  property.  Such  choses  in  action  cannot 
he  said  to  have  "  come  to  or  devolved  upon*  the  wife  until  they 
are  reduced,  into  possession.  In  the  case  of  dissolution  of  marriage 
the  wife  is  absolutely  entitled  to  her  property  not  reduced  into 
possession  during  the  coverture :  Wells  v.  Malbon  (1)  ;  and  there  is 

(1)  31  L.  J.  (Ch.)  344. 
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M.  R.       no  distinction,  as  regards  the  rights  to  property,  between  the  two 
1869       cases.     The  Plaintiff,  therefore,  is  absolutely  entitled  to  one-third 

Johnson     °^  ^e  ^m(^ »  s^e  **  ^*°  titled  to  another  third,  as  administratrix 
*•         of  Angelina  Barbone,  and  the  remaining  third  is  payable  to  the 

executors  of  Mrs.  Moore.     The  husband  has  no  interest  in  the  fund 

and  ought  not  to  have  appeared,  and  the  Court  will  mark  its  sense 
of  his  misconduct,  which  led  to  the  judicial  separation,  by  refusing 
him  his  costs. 

Mr.  Archibald  Smithy  for  the  executors  of  Mrs.  Mcwe. 

Mr.  Jervis,  for  the  trustees  and  the  husband : — 

The  25th  section  of  the  Divorce  Act  applies  only  to  property 
which  the  wife  may  acquire,  or  which  may  come  to  or  devolve  upon 
her,  during  the  judicial  separation ;  but  the  Plaintiff's  third  of  this 
trust  fund  came  to  or  devolved  upon  her  at  the  death  of  Martha 
Parton,  long  before  the  decree  for  judicial  separation.  The  Act 
says  nothing  about  reduction  into  possession.  The  decree  has  not 
affected  the  rights  of  the  husband  and  wife  as  to  this  fund,  and 
the  only  equity  is  to  have  a  settlement  in  the  usual  form  upon 
the  Plaintiff  and  her  children.  The  husband  was,  and  is,  a  neces- 
sary party  to  the  suit,  and  is  entitled  to  his  costs. 

Lord  Komilly,  M.E. : — 

I  am  of  opinion  tliat  this  property  not  having  been  reduced  into 
possession  before  the  decree  of  judicial  separation,  is  property  which 
has  come  to  or  devolved  upon  the  Plaintiff  since  the  decree,  and 
that  she  is,  consequently,  under  the  25th  section  of  the  statute, 
entitled  to  it  as  if  she  were  a  feme  sole.  Her  husband  could  have 
given  a  receipt  for  it  before  the  judicial  separation,  and  the  25th 
section  transfers  the  right  to  receive  it  and  the  power  of  giving  a 
receipt  for  it  to  the  wife.  The  question  is  not  very  material  in  this 
case,  for  under  the  circumstances  I  should,  probably,  have  settled 
the  whole  of  it,  without  reference  to  the  statute.  I  certainly  shall 
not  give  the  husband  any  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Fielder  &  Sumner. 
Solicitors  for  the  Defendants :  Messrs.  Treherne  &  Wolferstan ; 
Messrs.  Morris,  Stone,  Totcnson,  &  Morris. 
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In  re  BROWNE'S  WILL.  M.B. 

1868 
Marriage  Settlement— Covenant  to  settle  Future  Property — Tontine  Dehntures  w^ 

— What  constitutes  Future  Property.  Dec.  6*. 

1869 


A  marriage  settlement  contained  a  recital  of  an  agreement  to  settle  all  per- 
sonal property  which  the  wife  should  at  any  time  during  the  intended  mar-  "** 
riage  become  entitled  to,  and  a  covenant  by  the  husband  and  the  wife  for  the 
settlement  of  all  personal  property  which  the  wife,  or  the  husband  in  her 
right,  at  any  time  or  times  during  the  marriage  should  become  possessed  of 
or  entitled  to  by  transmission,  gift,  or  otherwise,  and  whether  in  possession  or 
expectancy. 

Another  marriage  settlement  contained  no  recital  of  any  agreement  as  to 
the  settlement  of  future  property,  but  a  covenant  by  the  husband  and  wife  to 
settle  any  personal  property  of  the  value  of  £200  or  upwards  which  should  at 
any  time  or  times  during  the  coverture  be  given  or  bequeathed  to,  or  in  any 
manner  vest  in,  the  wife. 

In  each  case  the  wife  was,  under  the  will  of  her  mother,  entitled  at  the  date 
of  the  settlement  to  the  beneficial  interest  in  an  undivided  share  of  four  Irish 
tontine  debentures.  The  holder  of  one  of  these  debentures  was  entitled 
daring  the  life  of  a  person  therein  named  to  an  annuity  of  JE7  10*.  Irish  cur- 
rency, and  also  to  a  proportionate  share  of  all  other  annuities  under  similar 
debentures  which  might  cease  to  become  payable  to  the  holders  thereof  by 
reason  of  the  death  of  the  ostitis  que  vie  therein  named.  At  the  dates  of 
the  settlements  the  debentures  were  of  small  value;  but  ultimately  large 
sums  became  payable  thereunder.  No  mention  waa  made  of  them  in  the 
settlements : — 

Held,  that  no  part  of  the  annuities  payable  thereunder  was  included  in 
either  of  the  above-mentioned  covenants. 

CAROLINE  SUSANNA  BROWNE,  widow,  by  her  will,  gave  all 
her  property  to  trustees  upon  trust  after  payment  of  her  debts 
and  funeral  and  testamentary  expenses  to  pay  and  make  over  one 
moiety  thereof  to  her  son,  and  the  other  moiety  to  her  five 
daughters  in  equal  shares.     The  testatrix  died  in  1842. 

Part  of  the  property  of  the  testatrix  consisted  of  four  Irish  tontine 
debentures,  issued  under  the  authority  of  an  Act  of  the  Parliament 
of  Ireland,  passed  in  the  session  held  in  the  19th  and  20th  years  of 
the  reign  of  King  George  III.  The  owner  of  one  of  these  debentures 
was  thereby  entitled,  duriug  the  life  of  the  person  therein  named, 
to  an  annuity  of  £7  10s.  Irish  currency ;  and  was  also  entitled, 
daring  the  same  life,  to  a  share  of  all  annuities  which  might  cease 
to  be  payable  to  the  holder  of  any  other  debenture  issued  under 
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the  Act  by  reason  of  the  death  of  the  person  named  in  such  deben- 
ture. At  the  death  of  the  testatrix  these  debentures  were  of  very 
little  value ;  and  when  her  estate  was  wound  up  in  all  other  re- 
spects it  was  not  considered  necessary  to  make  any  formal  assign- 
ment thereof  to  her  son  or  daughters,  but  they  remained  vested 
in  trustees,  and  the  income  derived  from  them  was  from  time 
to  time  divided  amongst  the  persons  entitled  thereto.  In  conse- 
quence, however,  of  the  person  named  in  the  debentures  having 
attained  a  great  age,  a  large  sum  became  in  1868  payable  there- 
under. 

Previously  to  the  marriage  of  one  of  the  daughters  of  Mrs. 
Browne  with  Thomas  Ingle,  a  settlement  was  executed,  dated  the 
5th  of  February,  1844.  This  settlement,  after  a  recital,  amongst 
others,  of  an  agreement  that  all  and  singular  the  personal  pro- 
perty which  Mrs.  Ingle  should  at  any  time  during  the  intended 
marriage  become  entitled  to  should  be  settled  and  assured  in 
manner  thereinafter  mentioned,  contained  an  assignment  by  Mrs. 
Ingle  to  trustees  of  certain  property  therein  specified,  not  in- 
cluding her  interest  in  the  tontine  debentures ;  and  also  a  cove- 
nant which,  so  far  as  is  material,  is  in  the  following  terms :— "  It 
is  hereby  agreed  and  declared  between  and  by  the  parties  hereto 
that  all  and  singular  the  moneys,  stocks,  goods,  and  chattels,  and 
other  personal  estate  which  at  any  time  or  times  during  the  said 
intended  marriage,"  Mrs.  Ingle ,  or  her  husband  in  her  right,  "shall 
become  possessed  of,  or  entitled  unto,  Jby  transmission,  gift,  or 
otherwise,  and  whether  in  possession  or  expectancy,  shall  im- 
mediately  after  she  or  he  shall  so  acquire  the  same  be  duly  as- 
signed "  to  the  trustees  of  the  settlement  upon  the  trusts  therein 
mentioned. 

Previously  to  the  marriage  of  another  daughter  with  William  Scott 
Carter,  another  settlement  was  executed,  dated  the  3rd  of  July, 
1849,  which  after  a  recital  (amongst  others)  of  an  agreement  that  the 
"  future  real  and  personal  estate  "  of  Mrs.  Carter  should  be  settled 
and  assured  in  manner  thereinafter  mentioned,  contained  an  assign- 
ment by  Mrs.  Carter  of  certain  specific  property,  not  including  her 
interest  in  the  tontine  debentures ;  and  also  a  covenant  which  was, 
mutatis  mutandis,  identical  with  that  contained  in  the  marriage 
settlement  of  Mr.  and  Mrs.  Ingle. 
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Previously  to  the  marriage  of  a  third  daughter,  Miss  Juliana 
Browne,  with  Mr.  Roger  Kynaston,  a  settlement  was  executed,  dated 
the  13th  of  September,  1851.  The  recitals  did  not  mention  the  ton- 
tine debentures,  nor  refer  to  any  future  property  of  Mrs.  Kynaston. 
After  an  assignment  of  certain  specific  property,  not  including 
Mrs.  Kynaston  8  interest  in  the  tontine  debentures,  there  followed 
joint  and  several  covenants  by  Mr.  and  Mrs.  Kynaston,  expressed 
to  be  "  in  pursuance  of  the  said  agreement  in  this  behalf"  (which 
agreement,  however,  did  not  otherwise  appear)  in  the  following 
terms : — "  That  in  case  the  said  intended  marriage  shall  be  had 
and  solemnized,  and  any  personal  property  of  the  value  of  £200 
or  upwards  at  any  one  time  (except  jewels,  trinkets,  ornaments, 
plate,  pictures,  prints  and  books,  which  it  is  hereby  declared  shall 
belong  to  the  said  Juliana  Browne  for  her  separate  use),  shall  at 
any  time  or  times  during  the  said  intended  coverture  be  given  or 
bequeathed  to,  or  in  any  manner  vest  in,  the  said  Juliana  Browne, 
or  in  the  said  Roger  Kynaston  in  her  right,  then  and  in  such 
case,  and  so  often,  they  the  said  Roger  Kynaston  and  Juliana 
Browne  respectively,  and  their  respective  executors  and  adminis- 
trators, shall  and  will,  at  the  costs  and  charges  of  such  property, 
make  and  execute  all  such  acts  and  assurances  as  shall  be  neces- 
sary for  duly  and  effectually  assigning  or  transferring  the  same 
unto,  and  vesting  the  same  in  "  the  trustees  of  the  settlement  upon 
the  trusts  therein  mentioned." 

In  1868,  the  trustees  of  the  debentures  paid  into  Court,  under 
the  Trustee  Relief  Act,  a  sum  of  £1873  2a.  4d.,  being  the  amount 
of  the  shares  of  Mrs.  Ingle,  Mrs.  Carter,  and  Mrs.  Kynaston,  in  a 
larger  sum  received  by  the  trustees  in  respect  of  the  tontine 
debentures.  A  Petition  was  now  presented  by  these  ladies  and 
their  husbands  praying  that  the  opinion  of  the  Court  might  be  ex- 
pressed as  to  the  effect  of  the  covenants  in  the  marriage  settle- 
ments upon  the  fund ;  and  that  the  same  might  be  paid  either  to 
the  husbands  or  to  the  trustees  of  the  settlements  as  the  Court 
might  determine  to  be  proper. 


M.R. 

1868-9 


In  re 

Bbowks*8 

Will. 


Mr.  Jessd,  Q.C.,  and  Mr.  Cookeon,  for  the  Petitioners : — 

The  interests  of  these  ladies  in  the  tontine  debentures  were 
vested  in  them  at  the  dates  of  their  respective  settlements,  although 
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the  value  thereof  might  afterwards  be  increased.  The  covenants 
extend  only  to  property  acquired  after  the  marriages :  Wilton  v.  Cd- 
vin  (1)  ;  Archer  v.  Kelly  (2).  In  Grajjiey  v.  Humpage  (3),  and  Be 
Hughes'  Trusts  (4),  similar  covenants  were  held  to  include  reversion- 
ary interests :  but  the  interests  of  these  ladies  were  not  reversionary. 
Maclurcan  v.  Lane  (5)  was  a  case  which  turned  on  the  meaning  of 
the  word  "accrue,"  and  does  not  govern  the  present.  In  Ex  parte 
Blake  (6)  the  property  was  not  vested  at  the  time  of  the  marriage, 
and  the  case  is  therefore  distinguishable. 

[Hoare  v.  Hornby  (7),  and  Dering  v.  Eynaston  (8),  were  also 
referred  to.] 

Mr.  Gregory,  for  the  trustees  of  the  debentures. 

Mr.  Eddis,  for  the  trustees  of  the  marriage  settlements : — 

Under  Mrs.  Browne's  will  the  trustees  thereof  were  to  pay, 
assign,  and  make  over  the  property  comprised  therein  to  these 
ladies.  At  the  time  when  the  settlements  were  made,  no  such 
assignment  of  the  debentures  had  been  made.  In  the  first  two 
settlements  all  property  of  which  the  ladies  might  become  *  pos- 
sessed by  transmission,  gift,  or  otherwise  " — all  property,  therefore, 
which  it  afterwards  became  the  duty  of  Mrs.  Browne  s  trustees  to 
distribute  amongst  these  ladies — fell  under  and  was  bound  by  the 
covenants.  In  the  third  settlement  the  words  are, "  shall  in  any 
manner  vest/'  Although  these  ladies  had  in  a  sense  vested  in- 
terests in  these  debentures,  still  the  property  remained  outstanding 
in  trustees,  and  is  bound  by  this  covenant  also. 


1869 


Jan.  11.  Lord  Romilly,  M.R,  after  stating  the  facts  and 
reading  the  covenant  in  Mr.  and  Mrs.  Ingles  settlements,  con- 
tinued : — 

The  question  is,  whether  this  fund  is  included  in  the  covenant  I 


(1)  3  Drew.  617. 

(2)  1  Dr.  &  Sm.  300. 

(3)  1  Bear.  46. 

(4)  4  Giff.  432. 


(5)  5  Jur.  (N.S.)  56. 

(6)  16  Beav.  463. 

(7)  2  Y.  &  C.  121. 

(8)  Law  Rep.  6  Eq.  210. 
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hare  read.  Though  the  tontine  existed  at  the  date  of  the  settle-  M.  b. 
ment,  and  these  four  debentures  were  then  existing,  they  are  not  1869 
mentioned  in,  or  assigned  by,  the  settlement ;  and  I  am  of  opinion  In  re 
that  they  are  not  comprised  within  the  terms  of  the  covenant.    It    B**^***8 

is  clear  that  the  covenant  points  to  after-acquired  property ;  that  is,       

property  which  the  lady,  or  her  husband  in  her  right,  should  after- 
wards become  possessed  of  or  entitled  to.  The  lady  was  at  that 
time  both  possessed  of  and  entitled  to  this  property.  The  fact  that 
from  the  nature  of  the  property  and  the  accident  of  the  long  life  of 
the  cestui  que  vie,  it  became  more  valuable  year  by  year,  does  not,  in 
my  opinion,  affect  the  question  any  more  than  if  she  had  been  pos- 
sessed of  a  mine  at  the  time  of  the  settlement  which  subsequently 
became  of  yery  great  value.  This  was  a  property  of  very  doubtful 
value,  it  might  cease  at  any  time  by  the  death  of  the  cestui  que 
rie,  or  it  might,  as  it  did,  become  every  year  more  valuable,  until 
it  amounted  to  a  very  large  sum. 

The  words  of  the  settlement  certainly  indicate  futurity ;  this  is 
settled  by  Wilton  v.  Colvin  (1) ;  and  if  the  parties  to  the  settle- 
ment had  intended  to  settle  these  tontine  debentures  they  would 
hare  done  so  by  mentioning  them  in  the  settlement.  The  case  of 
Archer  v.  Kelly  (2)  is  a  distinct  authority  for  not  including  these 
debentures  within  this  covenant. 

The  next  case  to  be  considered  is  that  of  Mrs.  Carter's  settle- 
ment. [His  Lordship  then  stated  it,  and  continued : — ]  This  is 
governed  by  my  decision  in  the  last  case,  and  the  authorities  I 
ha?e  referred  to.  The  covenant  clearly  indicates  future  property, 
and  not  the  varying  and  increasing*  produce  of  existing  property, 
which  they  did  not  think  fit  to  include  by  terms  in  the  settlement. 
[His  Lordship  then  stated  Mrs.  Kynastoris  settlement,  and  con- 
tinued : — ]  This  is  not  quite  so  clear  as  the  others,  but  I  think 
that  the  words  "  shall  at  any  time  during  the  said  intended  cover- 
ture be  given,  or  bequeathed  to,  or  in  any  manner  vest,"  point  to  a 
future  acquisition  of  property,  and  not  to  an  increase  of  value  in 
property  at  that  time  existing,  which  possible  increase  was  known 
to  everyone,  and  was  as  much  Mrs.  Kynastoris  as  the  certain 
income.  If  I  were  to  hold  otherwise,  it  would  include  every  species 
of  payment  of  interest  or  dividend  which  might  become  due  after  the 

(1)  3  Drew.  617.  (2)  1  Dr.  &  Sm.  300. 
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at  ll.      marriage.    This,  I  am  of  opinion,  is  not  the  true  construction  of 
1869       the  settlement ;  and  no  part  of  the  tontine  debentures  was  intended 
jj[7«        to  be,  or  is,  included  in  any  one  of  the  covenants  contained  in 
BWujl5B     tnese  Ventures. 

Solicitors :  Messrs.  Price,  Bolton,  &  FUder. 


M.  B.         STARR  v.  MAYOR,  ALDERMEN,  AND  COMMONS  OF 
1869  THE  CITY  OF  LONDON. 


Jan.  21.       London  (City)  Improvement  Act,  1847  (10  <fc  11  Vict.  c.  cclxxx.)— Compensation 

for  Land — Assessment — Separate  Interests  claimed  by  one  Person. 

Upon  the  construction  of  sects.  20  and  21  of  the  London  (City)  Improve- 
ment Act,  1847,  a  person  having  several  distinct  interests  in  one  property, 
or  in  several  distinct  properties,  taken  under  the  powers  of  the  Act,  is  not 
entitled  to  object  to  having  the  compensation  for  all  such  interests  assessed 
by  one  jury  and  in  one  trial. 

J.  HE  Plaintiff,  Richard  Benjamin  Starr,  was  in  January,  1868, 
the  lessee,  under  a  lease  from  Cyrus  Clark  and  James  Clark,  dated 
the  25th  of  March,  1863,  for  twenty-two  and  a  half  years,  from 
Michaelmas,  1862,  of  two  houses,  Nos.  4  and  5,  Farringdon  Boad, 
in  the  city  of  London,  which  he  had  occupied  since  the  year  1860 
as  a  hotel,  called  "  Starr's  Temperance  Hotel  and  Coffee  and  Dining 
Saloon."  He  was  also  the  assignee  under  an  assignment  made  in 
1866  of  the  lease  of  the  house,  No.  87,  Snow  EM,  in  the  city  of 
London,  of  which  the  trustees  of  the  parish  of  St.  Sepulchre  were 
the  lessors,  for  the  residue  of  a  term  of  years,  of  which  eighteen 
and  a  half  years  were  unexpired  at  Lady  Day,  1868,  and  he  occu- 
pied this  house  as  a  coffee  and  eating-house  under  the  name  of 
"  The  Working  Men's  Coffee  and  Dining  Booms." 

The  corporation  of  London  were  empowered  by  the  Hclborn 
Valley  Improvement  Act,  1SG4,  in  which  the  provisions  of  the 
London  (City)  Improvement  Act,  1847,  are  (with  some  immaterial 
variations)  incorporated  (1),  to  take  all  these  houses  for  the  pur- 

(1)  The  20th  and  21st  sections  of  report  of  Abrahams  v.  Mayor,  Alder- 

the  London  (City)  Improvement  Act,  men,  and  Commons  of  the  City  of  Im- 

1847,  relating  to  the  compulsory  pur-  don,  Law  Rep.  6  £q.  626. 
chase  of  lands,  will  be  found  in  the 
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poses  of  the  Act,  and  on  the  23rd  of  January,  1868,  they  served       M.R. 
the  Plaintiff  with  a  notice  to  treat  for  the  purchase  of  his  estate       1869 
and  interest  in  the  three  houses,  and  for  compensation  for  the       g^B 
injury  or  damage  to  be   sustained  by  him  on  account  of  the         *- 
execution  of  the  Act.  Aldbrmbn, 

On  the  9th  of  March,  1868,  the  Plaintiff  sent  in  a  statement  of  opthb  City 
his  claims  in  respect  of  Nos.  4  and  5,  Farringdon  Road,  which  0F  LoylX)** 
amounted  to  £9235,  and  a  separate  statement  of  his  claim  in 
respect  to  No.  87,  Snow  Hill,  which  amounted  to  £4497, 

The  corporation  then  offered  him  £4600  for  his  interest  in  both 
the  properties,  which  he  refused  to  take.  | 

On  the  23rd  of  December,  1868,  the  Lord  Mayor  issued  a  pre- 
cept to  the  Sheriffs  of  London  commanding  them  to  summon  a 
jury  to  the  Lord  Mayor's  Court  on  the  7th  of  January,  1869,  « to 
assess,  ascertain,  and  give  a  verdict  for  the  sum  or  sums  of  money 
to  be  paid  for  the  purchase  of,  or  in  satisfaction  or  recompense  for, 
the  value  of  the  leasehold  estate  and  interest  to  which  Richard 
Benjamin  Starr  claims  to  be  entitled  of  and  in  the  piece  or  parcel 
of  ground,  with  the  messuages,  or  tenements,  warehouses,  and 
appurtenances  thereupon  erected,  situate  and  being  Nos.  4  and  5, 
farringdon  Road,  and  known  as  "  Starr's  Temperance  Hotel,"  and 
No.  87,  Snow  HUl,  in  the  parish  of  Saint  Sepulchre,  in  the  city  of 
kmdon,  the  said  premises  being  premises  mentioned  and  described 
in  the  plan  and  book  of  reference  referred  to  in  the  said  Act,  and 
which  the  Mayor,  Aldermen,  and  Commons  of  the  said  City  in 
Common  Council  assembled  are,  by  virtue  of  the  said  Act  and  the 
Acts  incorporated  therewith  or  extended  thereto,  empowered  to 
take  and  use  for  the  purposes  thereof,  and  in  respect  of  which  the 
said  Mayor,  Aldermen,  and  Commons,  by  their  duly  authorized 
agent,  gave  due  notice  in  writing,  on  the  23rd  day  of  January, 
1868,  to  the  said  Richard  Benjamin  Starr  of  their  intention  to 
take  the  same  for  the  purposes  of  the  said  Act ;  and  also  for  the 
compensation  to  be  made  to  the  said  Richard  Benjamin  Starr  in 
respect  of  any  improvements,  fixtures,  injury,  or  damage  whatso* 
ever,  to  be  lost  or  sustained  by  him,  the  said  Richard  Benjamin 
Starr,  as  occupier  of  the  said  premises,  on  account  of  the  execution 
of  the  said  Act,  the  particulars  of  which  estate  and  interest,  im- 
provements, fixtures,  injury,  or  damage,  together  with  the  amount 
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M.  R.  of  the  sum  of  money  which  he,  the  said  Richard  Benjamin  Starr, 

1869  expected  and  was  willing  to  receive  as  compensation  for  such  im- 

Stasr  provements,  fixtures,  injury,  or  damage  respectively,  are  contained 

Matoh  *n  *^e  statements  in  writing  dated  the  9th  day  of  March,  in  the 

Aldermen,    year  0f  our  Lord  1868,  and  delivered  in  pursuance  of  the  said  Act 
and  Commons  j  * 

op  the  City  at  the  office  of  the  Comptroller  of  the  said  City." 

On  the  29th  of  December,  1868,  the  Plaintiff  was  served  with 

notice  that  the  Sheriffs  would  proceed  to  nominate  the  jury,  pur- 
suant to  the  precept,  on  the  30th  of  December ;  and  on  the  follow- 
ing day  the  Plaintiff  filed  the  bill  in  this  suit,  claiming  a  right  to 
have  the  purchase-money  and  compensation  in  respect  of  the  two 
separate  properties  separately  assessed,  and  praying  for  a  declara- 
tion of  such  right,  and  an  injunction  to  restrain  the  corporation 
from  taking  any  further  proceedings  under  the  precept  and  notice 
of  trial,  and  from  taking  possession  of  the  premises  until  the  pur- 
chase and  compensation-money  for  the  two  properties  should  have 
been  separately  assessed. 

The  Plaintiff  having  obtained  an  interim  injunction  ex  parte,  in 
the  Vacation,  now  moved  upon  notice  for  an  injunction  in  the  terms 
of  the  prayer  of  the  bill. 

Mr.  Je&sd,  Q.C.,  and  Mr.  Bury,  for  the  Plaintiff: — 

The  true  construction  of  the  City  Improvement  Ad,  1847,  requires 
that  every  separate  claim  in  respect  of  property  taken  by  the  cor- 
poration shall  be  assessed  separately :  Abrahams  v.  Mayor,  dkc,  of 
London  (1).  In  that  case  there  were  several  persons  having  sepa- 
rate interests  in  the  same  property,  but  the  principle  applies  equally 
to  the  case  of  one  person  having  separate  interests  in  two  distinct 
properties.  The  Vice-chancellor  says  that  the  claim  for  compen- 
sation is  the  declaration  on  which  the  whole  proceedings  turn; 
here  the  Plaintiff  has  properly  made  two  distinct  claims,  and  upon 
each  of  them  there  must  be  a  separate  trial  and  a  separate  verdict 
Suppose  a  man  to  be  tenant  for  life  of  WhUeacre  and  tenant  in 
tail  or  in  fee  of  Blackacre,  and  both  properties  are  taken  under  the 
Act,  is  the  value  of  the  two  interests  to  be  assessed  in  a  lump  sum  ? 
The  object  of  the  Defendants  in  seeking  to  assess  the  two  proper- 
ties together  is  to  prejudice  the  Plaintiff's  claim  in  respect  of  the 
•  (1)  Law  Rep.  6  Eq.  625. 
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old-established  business  in  Farringdon  Road,  by  mixing  it  up  with       M.  B. 
his  claim  in  respect  of  the  property  in  Snow  Hill,  which  he  has        1869 
more  recently  acquired.  Stabb 

V. 

3Ir.  Swanston,  Q.C.,  and  Mr.  A.  E.  Miller,  for  the  Defendants,    AiSnonsN 
were  not  called  upon.  AXD  Commons 

,  r  op  thb  City 

•  of  London. 

Lord  Romilly,  M.R. : — 

I  think  the  words  of  the  Act  of  Parliament  are  distinct  upon  the 
subject,  and  that  all  that  Vice-Chancellor  Oiffard  intended  to  lay 
down  in  Abrahams  v.  Mayor,  dtc,  of  London  (1),  was  this : — That 
where  there  are  different  persons  haying  different  estates  and 
interests  in  the  property  taken,  then  the  persons  taking  the  pro- 
perty are  not  entitled  to  lump  these  estates  and  interests  together 
before  a  jury,  and  leave  it  to  the  different  parties  interested  to 
divide  among  themselves  the  sum  of  money  awarded  by  the  jury, 
or  to  have  a  fresh  jury  to  determine  what  aliquot  share  belongs  to 
each;  but  when  there  is  only  one  person,  who  has  different  claims 
and  different  interests  in  the  property,  or  in  different  properties, 
all  of  which  are  taken  by  the  corporation,  then  I  am  of  opinion 
that  they  are  entitled  to  assess  them  all  together. 

I  am  satisfied  that  this  is  a  case  in  which  the  injunction  cannot 
be  sustained,  and  I  must,  therefore,  refuse  this  motion  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Holmer,  Robinson,  &  Stone- 
ham. 
Solicitor  for  the  Defendants :  Mr.  Nelson,  City  Solicitor. 

(1)  Law  Rep.  6  Eq.  C25. 
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M.  K.  In  re  CHINA  STEAMSHIP  COMPANY. 

22  Ex  parte  MACKENZIE. 

T_M     QC     Q/J    Q'T 

-^—  '     "  Company — Winding-up — Debenture — Assignment — Bights  of  Assignee— Calls— 

•      Set-off— Companies  Act,  1862,  s.  75. 

After  a  company  has  commenced  to  be  wound  up,  a  shareholder  can  assign 
v  a  debt  due  to  him  by  the  company  only  subject  to  a  right  of  set-off  by  the 
company  of  all  calls  which  may  be  made  subsequently  to  the  assignment  and 
previously  to  the  payment  of  the  debt. 

A  company  commenced  to  be  wound  up  in  December,  1866.  On  the  1st 
of  March  following  a  shareholder  assigned  five  debentures  of  the  company, 
and  notice  of  the  assignment  was  given  to  the  liquidator  on  the  same  day. 
In  June,  1867,  and  February,  1868,  calls  were  made  on  the  assignor  for 
amounts  exceeding  what  was  due  on  the  debentures : — 

Held,  that  the  calls  not  having  been  paid,  the  assignee  was  not  entitled  to 
prove  against  the  company  on  the  debentures. 

GrisseWt  Case  (1)  commented  on. 

A  HIS  was  a  claim  by  Mr.  /.  T.  Mackenzie  to  be  admitted  to  prove 
against  the  China  Steamship  and  Labuan  Coal  Company,  Limited, 
for  £1160  and  interest  claimed  to  be  due  to  him  on  fifteen  deben- 
tures issued  by  the  company.  The  liquidator  of  the  company 
resisted  the  claim  to  the  extent  of  £210  and  interest  alleged  to  be 
due  on  five  of  these  debentures. 

The  five  debentures  in  question  all  bore  date  the  22nd  of  May, 
1865,  and  were  in  the  form  of  covenants  by  the  company  with 
John  Black  Low,  his  executors  and  administrators,  to  pay  to  him, 
his  executors,  administrators,  or  assigns,  the  sums  therein  specified 
on  the  1st  of  January,  1872,  together  with  interest  as  from  the  1st 
of  January,  1865.  Low  was  the  holder  of  sixty  shares  in  the 
company. 

On  the  19th  of  December,  1866,  a  resolution  requiring  the  com- 
pany to  be  wound  up  voluntarily  was  duly  confirmed. 

On  the  1st  of  March,  1867,  Low  assigned  the  five  debentures  to 
Mackenzie,  and  on  the  same  day  notice  of  the  assignment  was  given 
to  the  liquidator. 

In  June,  1867,  and  February,  1868,  calls  were  made  on  the 

(1)  Law  Rep.  1  Ch.  528. 
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shareholders,  and  in  respect  of  these  calls  .Low  was  indebted  to  the       it  R. 
company  in  the  sum  of  £415  10s.  Id*  1869 

In  August*  1867,  an  order  was  made  directing  the  winding-up  to       inre 
be  carried  on  under  the  supervision  of  the  Court  StSmhhip 

Compact. 

Mr.  Jessd,  Q.C.  (Mr.  Bodwett  with  him),  for  Mackenzie :— i  E*  parte 

The  calls  were  not  made  until  long  after  the  assignment,  and 
therefore  cannot  be  set  off  against  the  debt  due  on  the  debentures, 
even  if  set-off  were  one  of  the  equities  subject  to  which  the  as- 
signee of  a  chose  of  action  must  take.  But,  in  truth,  set-off  is  not 
one  of  these  equities,  which  must  be  attached  to  the  chose  in  action 
itself;  for  example,  if  the  debentures  in  question  had  been  fraudu- 
lently issued,  the  assignee  must  have  taken  subject  to  that,  but 
set-off  is  a  mere  personal  equity  existing  between  the  deb  tot  and 
creditor. 

Mr.  Boxburgh,  Q.C.,  and  Mr.  Widens,  for  the  liquidator : — 

The  assignee  of  a  debenture  takes  subject  to  all  equities  existing 
between  the  assignor  and  the  company,  and  not  merely  to  equities 
attaching  to  the  debenture.  The  law  is  expressly  laid  down  to 
this  effect :  In  re  Natal  Investment  Company  (1).  In  this  respect 
the  assignee  of  a  debenture  is  in  a  totally  different  position  from 
the  assignee  of  an  overdue  bill  of  exchange;  and  there  is  no 
ground  for  holding  that  the  instruments  in  question  are  bills  of 
exchange,  as  was  held  in  In  re  General  Estates  Company  (2). 

By  virtue  of  the  75th  section  of  the  Companies  Act,  1862,  Low 
became,  immediately  on  the  commencement  of  the  winding-up, 
indebted  to  the  company  in  the  amount  which  he  was  liable  to 
contribute  to  the  assets  of  the  company ;  therefore  he  was  at  the 
date  of  the  assignment  indebted  to  the  company  in  the  amount 
unpaid  on  his  shares.  It  is  true  that  such  debt  was  payable  only 
as  calls  might  be  made;  but  that  does  not  affect  the  present 
question*  If  an  action  were  now  brought  on  these  debentures  by 
Low,  he  could  only  recover  subject  to  the  payment  of  this  debt ; 
and  as  the  debt  was  in  existence  at  the  date  of  the  assignment, 
Mackenzie,  who  can  only  prove  in  Lows  name,  can  stand  in  no 
better  position, 

(1)  Law  Rep.  3  Ch.  855.  (2)  Law  Rep.  8  Ch.  758. 
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M.  B.  [In  re  Rhos  HaU  Iron  Company,  before  the  Master  of  the  Bolls 

1869       on  the  16th  of  July,  1868,  was  referred  to.] 


Chixa  Mr.  Jessd,  in  reply : — 

Steamship 

Company.        If  Mackenzie  were  to  sue;  the  company  on  these  bonds  at  law, 

^ Ex  parte     there  could  be  no  set-off:  Watson  v.  Mid-Wales  Railway  Corn- 
jlaokkmzii. 

pany  (1).    It  was  laid  down  in  GrissdTs  Case  (2)  that  until  a  call 

is  made  there  is  nothing  more  than  a  liability  to  contribute :  conse- 
quently there  was  no  debt  actually  due  from  the  company  at  the 
date  of  the  assignment ;  and  if  the  company  had  declared  a  divi- 
dend before  June,  1867,  it  must  have  been  paid,  even  to  loir, 
notwithstanding  his  liability. 

But,  at  all  events,  it  was  held  in  QrissdTs  Case  that  a  share- 
holder was  e  -titled  to  a  dividend  on  paying  his  calls.  A  share- 
holder is  therefore  entitled  to  prove  his  debt ;  and  that  is  all  I  ask 
here.  The  question  as  to  the  amount  to  be  paid  on  the  proof  must 
be  raised  hereafter. 

Mr.  Roxburgh,  in  reply,  on  the  cases  cited  by  Mr.  Jessd: — 

Watson  v.  Mid-Wales  Railway  Company  had  nothing  to  do  with 
the  Companies  Act,  1862,  on  which  the  whole  question  in  this  case 
turns;  and  besides,  in  that  case  the  lease  under  which  the  De- 
fendants claimed  a  set-off  was  not  in  existence  at  the  time  when 
the  bond  was  given  to  the  Plaintiff. 


Jan.  27.    Lord  Romilly,  M.B. : — 

The  question  that  arises  upon  this  summons  is,  whether  a  certain 
debt  due  upon  a  debenture  can  be  proved  without  a  call  which 
has  been  made  being  set  off  against  it  There  is  no  doubt  that 
the  debt  can  be  proved  as  an  amount  due  from  the  company,  and 
the  only  question  is,  whether  it  can  be  set  off  against  an  amount 
due  from  the  person  himself  to  whom  the  debt  is  owing. 

I  must  state  the  dates  in  order  to  explain  the  view  I  have  taken 
of  this  case.  In  the  first  place,  the  voluntary  winding  up  of  thd 
company  began  on  the  19th  of  December,  1866.    After  the  volun- 

(1)  Law  Bap.  2  C.  P.  698.  (2)  Law  Rep.  1  Oh.  528. 
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tary  winding-up  had  began  (and  this  is  a  very  important  considers-       M.  B. 
Hon),  Mr.  Low,  who  was  the  owner  of  the  debenture,  assigned  it  to       1869 
Mr.  Mackenzie,  who  is  the  applicant  upon  the  present  occasion.       jn  „ 
That  was  done  on  the  1st  of  March,  1867 ;  two  months  and  a    g^^* 
half  after  the  date  of  the  winding-up.    In  June  of  the  same  year    Company. 
1867,  a  call  was  made  upon  Low  payable  in  July,  1867,  but  the  j^Snnm. 

call  was  not  paid.    Then,  on  the  8th  of  August,  1867,  the  order       

m  made  for  continuing  the  binding  up  of  the  company  under 
soperviaion. 

I  have  first  to  consider  what  is  the  nature  of  this  debenture.    It 

does  not  pass  by  delivery  simply,  and  can,  therefore,  only  be 

assigned  subject  to  the  equities  between  the  parties.      What  is 

meant  by  the  equities  between  the  parties  ?    In  my  opinion  (and 

all  the  cases  shew  it)  it  means  the  equities  subsisting  at  the  date 

of  the  assignment.    It  is  not  subject  to  any  subsequent  equity ;  it 

is  not  subject  to  any  debt  which  arose  subsequently ;  it  is  not 

subject  to  any  debt  which  became  afterwards  due  upon  a  previous 

contract; — all  that  is  quite  established.    But  the  only  question 

is,  whether  this  call  was  a  debt  due  from  Low  at  the  date  of  the 

assignment  in  March,  1867.    If  it  was,  then  I  am  of  opinion  it  is 

properly  set  off  against  the  debenture,  and  that  it  comes  within 

the  equities  subsisting  between  Low  and  the  company.    It  is  only 

an  equitable  assignment    According  to  the  ordinary  course  of  law 

the  call  would  be  a  debt  that  could  not  be  set  off.    The  question 

is,  whether  Parliament  has  made  it  so.    If  it  has  been  made  so 

by  Parliament,  it  is  by  the  75th  section  of  the  Companies  Act, 

1862 ;  and  the  question,  in  my  opinion,  is,  what  is  the  meaning 

of  that  section,  which  is  as  follows : — "  The  liability  of  any  person 

to  contribute  to  the  assets  of  a  company  under  this  Act,  in  the 

«yent  of  the  same  being  wound  up,  shall  be  deemed  to  create  a 

debt  (in  England  and  Ireland  in  the  nature  of  a  specialty)  accruing 

due  from  such  person  at  the  time  when  his  liability  commenced, 

but  payable  at  the  time,  or  respective  times,  when  calls  are  made, 

38  hereinafter  mentioned,  for  enforcing  such  liability  "  ?     There 

are  a  few  more  lines  that  I  will  read  presently ;  but  in  the  first 

place  I  will  stop  there.    The  enactment  is,  that  in  the  event  of 

the  company  being  wound  up,  and  in  that  event  only,  a  debt  is 

created  due  from  the  shareholder,  but  payable  at  the  time  when 

U2  % 
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M.B.       the  calls  are  made.    Then,  it  proceeds  thus :  "It  shall  be  lawful 
1869       in  the  case  of  the  bankruptcy  of  any  contributory  to  prove  "—not 
inn       to  enter  a  claim,  but  to  prove — " against  his  estate  the  estimated 
gT^^jp    value  of  his  liability  to  future  calls  as  well  as  calls  already  made." 
Comfaxy.    The  question  is,  whether  that  enactment  does  not  create  a  debt 
Mackxxzii.  which  *B  debitum  in  presenli,  solvendum  in  fuiuro ;  and  I  am  of 
—        opinion  that  it  does.    In  the  first  place,  I  think  the  object  of  the 
Legislature  in  enacting  this  clause  was  to  prevent  the  very  thing 
that  occurs  in  this  case ;  and  I  do  not  know  any  other  reason  for 
its  introduction.    Of  course  no  question  arises  where  the  assign- 
ment takes  place  before  the  winding-up ;  but  if  the  winding-up 
should  take  place  before  the  assignment  of  the  chose  in  action, 
then,  in  my  view  of  the  case,  it  is  provided  that  after  the  winding- 
up  has  taken  place,  and  before  any  calls  are  made,  the  owner  of 
the  debenture  shall  not  be  at  liberty  to  assign  it,  and  get  money 
which  he  can  dispose  of,  so  that  when  the  call  is  made  he  has 
nothing  which  can  be  made  available  to  pay  it.    It  is  clear  that 
this  is  so  in  Bankruptcy,  because  the  clause  there  provides  that 
the  call  may  be  actually  proved,  and  if  it  is  proved  against  the 
bankrupt  shareholder,  it  would  be  liable  to  the  usual  set  off  against 
any  money  that  was  due  to  him.     A  case  has  recently  been 
decided  which  shews  clearly  that  the  calls  may  be  proved  in  Bank- 
ruptcy— I  mean  the  case  of  Ex  parte  Pickering  (1).    [His  Lordship 
read  the  head-note,  and  the  judgment  of  Sir  W.  Page  Wood,  LX] 
Now  that  is  very  important,  because  it  disposes  of  the  case  so 
far  as  Bankruptcy  is  concerned.    Is  there  any  decision  to  the  con- 
trary ?    The  case  that  was  very  much  relied  on  is  the  case  of  -Er 
parte  Grisaett  (2).    In  my  opinion  it  does  not  affect  this  case  in  the 
slightest  degree.    In  point  of  fact,  the  decision  in  that  case  is  little 
more  than  this,  that  the  rule  in  winding-up  cases  is,  that  a  man 
must  pay  in  full  the  calls  which  he  owes  to  the  company,  and  then 
he  receives  a  dividend  upon  what  is  due  to  him.    But  it  was  con- 
tended that  the  observations  of  the  Lord  Chancellor  in  Qrittdls 
Case  affected  the  present  case.    I  do  not  think  they  do  sow    That 
case  merely  says  this : — When  dividends  are  payable  and  no  calls 
have  been  made,  the  creditor  is  entitled  to  receive  his  dividend ;  non 
constat  that  any  call  will  be  made,  and  you  cannot,  therefore,  make 
(1)  Law  Bep.  4  Gh.  68.  (2)  Law  Bep.  1  Ch.  628. 
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any  alteration  upon  that  account.    But,  on  the  other  hand,  it  is       M.  R. 
not  laid  down  by  that  case  (and,  indeed,  I  should  be  much  surprised       18S9 
if  it  had  been),  that  if  at  the  same  moment  there  was  a  dividend       jn  n 
of  £100  due  to  A.,  and  at  the  same  time  £100  due  from  A.  for  a    g^S^ 
call,  you  could  not  set  off  the  one  against  the  other,  the  one  being     Company. 
due  to  the  company  and  the  other  from  the  company.    I  do  not  j^unrai* 
flay  how  the  dividend  is  to  be  ascertained,  but  I  am  supposing       ~~ 
there  was  actually  that  sum  due  from  the  one  to  the  other. 

Now  what  Lord  Chancellor  Chelmsford  says  is  this  (1)  :  "  How 
are  the  calls  made  upon  them  to  be  dealt  with  ?  In  the  first  place, 
I  think  that  they  cannot  be  required  to  pay  up  the  full  amount 
remaining  unpaid  upon  their  shares.  The  75th  section  of  the  Act 
enacts  '  that  the  liability  of  any  person  to  contribute  to  the  assets 
of  a  company  in  the  event  of  its  being  wound  up  shall  be  deemed 
to  create  a  debt  due  from  such  person  at  the  time  when  his  liability 
commenced,  but  payable  at  the  time  or  respective  times  when  calls 
are  made,  as  hereinafter  mentioned,  for  enforcing  such  liability.' 
Until  the  call  is  made  there  is  nothing  more  than  a  liability  to 
contribute.  This,  indeed,  creates  a  debt,  but  the  debt  does  not 
accrue  due  till  a  call  is  made.  The  power  to  make  calls  is  only  to 
satisfy  the  debts  and  liabilities  of  the  company,  and  the  costs, 
charges,  and  expenses  of  winding  it  up,  and  for  the  adjustment  of 
the  rights  of  the  contributories  amongst  themselves.  But  if  the 
whole  of  the  amount  unpaid  upon  the  shares  were  required  to  be  paid 
tip,  more  might  be  raised  than  would  be  requisite  for  these  pur- 
poses ;  and  it  might  be  that  a  contributory  thus  paying  in  advance 
might  lose  all  that  he  had  so  paid  in  the  event  of  any  of  his  co- 
contributories  becoming  insolvent."  In  fact,  all  that  that  case  and 
those  observations  decide,  amounts  to  this, — that  when  a  divi- 
dend is  declared  to  be  due  it  must  be  paid,  and  when  a  call  is 
made  you  must  pay  that  call,  totally  irrespective  of  the  fact  that 
a  call  may  or  may  not  be  made  at  any  future  time,  and  a  divi- 
dend may  or  may  not  be  paid  at  a  future  time.  But  it  does  not 
decide  that  when  there  is  a  debt  due  on  the  one  side  and  a  call  due 
npon  the  other,  that  you  cannot  set  off  the  one  against  the  other. 
Assuming  that  in  this  case  the  amount  due  upon  the  call  had  been 
a  totally  different  debt,  and  that  the  amount  had  been  due  from 

(1)  Law  Rep.  1  Ch.  535. 
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M.  B.      Low  to  the  company  at  the  time  he  made  the  assignment,  could 

1869       anybody  contend  that,  when  he  came  to  prove  for  the  debt  due 

In  re       on  the  debenture,  the  company  could  not  set  it  off  against  the 

STj^ran,    debt  he  owed  to  the  company  ?    It  is  clear  that  Mackenzie  can 

Compaky.    stand  in  no  better  situation  than  Low.     If  so,  the  question  resolves 

Mackekzh.  itself,  as  I  said  before,  into  what  is  the  construction  of  the  75th 

section  of  the  Act  of  Parliament  ?    Does  this  section  of  the  Act 

of  Parliament  effect  what  in  equity  would  not  have  been  the  case 
without  such  an  enactment,  does  it  make  the  liability  a  debt? 
Does  it  say  this,  that  when  a  call  is  made  it  has  reference  back, 
and  that  the  debt  becomes  due  at  the  time  the  winding-up  began? 
I  think  it  does,  and  this  is  what  I  understand  to  be  the  effect  of 
this  clause.  If  so,  then  upon  a  call  being  made  it  may  be  set  off 
against  a  debt  due  to  the  company. 

It  appears  to  me  that  this  is  the  construction  of  the  section 
introduce!  to  meet  this  very  case.  It  was  to  prevent  shareholders 
avoiding  payment  of  calls  by  disposing  of  claims  against  the  com- 
pany when  a  winding-up  became  imminent. 

I  am  of  opinion,  therefore,  that  the  proof  must  be  reduced  by 
£210. 

Solicitor  for  Mackenzie :  Mr.  R.  WUkins. 
.  Solicitors  for  the  Official  Liquidator:  Messrs.  Mackenzie  &  Trinder. 


1869 
Jan.  30. 


M.B.  FREELAND  v.  PEARSON. 


Sale  under  Order  qf  Court — Legal  Estate — Conveyance. 

Upon  a  sale  under  the  order  of  the  Court,  the  purchaser  will  not  be  com- 
pelled to  accept  an  equitable  title  without  the  legal  estate  being  got  in,  except, 
perhaps,  in  a  case  where  a  dry  legal  estate  is  outstanding  in  an  infant. 

J.  HIS  was  a  summons  to  settle  the  draft  conveyance  of  certain 
property  which  had  been  sold  under  an  order  of  the  Court. 

Benjamin  Linsey,  the  testator  in  the  cause,  by  his  will  dated  the 
7th  of  January,  1841,  appointed  his  wife,  Elizabeth  L.  Linsey, 
executrix,  and  gave  her  for  her  sole  use  during  her  life  all  his  pro- 
perty, both  real  and  personal,  and  he  directed  her  to  pay  his 
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funeral  expenses  and  debts,  and  at  her  deeease  to  make  such  did-  M.  b. 
tribution  and  disposal  of  all  his  then  remaining  property  among  1869 
his  children  as  might  seem  just  and  equitable.  The  testator  died 
on  the  9th  of  January,  1841,  leaving  his  widow  and  eight  children  ^^ 
him  surviving. 

Elizabeth  L.  Linsey,  by  her  will,  dated  the  8th  of  August,  1861, 
gave  all  the  property  of  which  she  had  power  by  her  late  husband's 
will  to  make  distribution  and  disposal  to  trustees  in  trust  for  the 
children  nominatim. 

Joseph  Linsey,  one  of  the  children,  by  an  indenture  dated  the 
13th  of  April,  1857,  assigned  and  transferred  all  his  part,  share,  and 
interest,  whether  in  remainder  or  reversion,  to  which  he  should  or 
might  become  entitled  under  or  by  virtue  of  the  will  of  Benjamin 
Limey  to  Mary  BriUain,  her  executors,  administrators,  and  assigns, 
by  way  of  mortgage  to  secure  repayment  of  £100  and  interest. 

Thomas  B.  Linsey,  another  of  the  children,  by  an  indenture 
dated  the  21st  of  November,  1853,  in  consideration  of  £500  ex- 
pressed to  have  been  advanced  to  him  by  William  Holden,  granted 
and  assigned  unto  William  Holden,  his  executors,  administrators, 
and  assigns,  all  the  part  or  share,  parts  or  shares,  which  he  then 
was,  or  thereafter  should  or  might  be  or  become  entitled  to  in 
possession,  reversion,,  remainder,  or  expectancy,  in  any  manner 
howsoever,  of  and  in  the  real  and  personal  estate  of  Benjamin 
Linsey,  to  hold  unto  W.  Holden,  his  heirs,  executors,  adminis- 
trators, and  assigns,  subject  to  redemption,  on  payment  of  £500 
and  interest. 

Holden  died  shortly  after  the  date  of  the  last-mentioned  inden- 
ture, and  his  widow,  Hannah  Holden,  became  his  legal  personal 
representative. 

By  an  indenture  dated  the  20th  of  March,  1855,  and  containing  a 
recital  to  the  effect  that  the  sum  of  £500  mentioned  in  the  inden- 
ture of  the  21st  of  November,  1853,  was,  in  fact,  the  money  of  John 
Troup,  Hannah  Holden  assigned  the  mortgage  debt  of  £500,  and 
all  the  part  or  share,  parts  or  shares,  which  by  the  said  indenture 
were  assigned  or  otherwise  assured  unto  W.  Holden,  to  John  Troup, 
his  executors,  administrators,  and  assigns. 

Under  the  decree  in  the  cause,  Troup  had  come  in  and  proved 
his  charge  on  the  share  of  T.  B.  Linsey. 
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VL1L       -   The  testator's  property  consisted  of  both  freeholds  and  lease- 

1869        holds,  and  was  directed  to  be  sold  by  the  order  made  on  farther 

rnTirirr    consideration.    It  was  accordingly  pat  up  for  sale  in  lots,  under 

PriLot     conditions  which  provided  that  the  purchaser  should  bear  the 

— —       expense  of  tracing  and  getting  in  all  outstanding  legal  estates  (if 

any) ;  and  that  no  purchaser  should  require  for  any  purpose  the 

concurrence  of  any  person  in  respect  of  any  equitable  or  beneficial 

interest  bound  by  the  order  of  sale. 

This  summons  related  to  the  conveyance  of  Lot  4,  which  com- 
prised both  freeholds  and  leaseholds.  The  draft  as  settled  on 
behalf  of  the  purchaser  made  Mary  Brittain,  John  Troup,  and  the 
heir-at-law  of  Holden,  parties.  The  Defendants,  having  the  car- 
riage of  the  order  for  sale,  objected  that  these  persons  were  unne- 
cessary parties  to  the  conveyance,  and  took  out  the  summons, 
which  was  adjourned  into  Court 

r 

.   Mr.  W.  B.  Elite,  in  support  of  the  summons : — 

'  The  purchaser  is  precluded  from  requiring  Troup's  concurrence 
by  the  conditions  of  sale.  Troup's  interest  is  merely  equitable, 
and  he  has  come  in  under  the  decree,  and  is  bound  by  the  order  of 
sale. 

The  assignment  by  Joseph  Linsey  is  to  Mary  Brittain,  "  her  exe- 
cutory administrators,  and  assigns  ":  under  these  words  Mary  Brit- 
tctin  could  takp  no  legal  estate,  at  all  events  in  the  freeholds :  if, 
indeed,  Joseph  Linsey  had  at  the  date  of  the  assignment  any  legal 
estate  which  he  could  pass.  The  same  observations  apply  to  the 
mortgage  to  Holden. 

Further,  the  heir-at-law  of  Holden  has  a  mere  dry  legal  interest, 
and  the  sale  being  by  order  of  the  Court,  the  purchaser  will  be 
compelled  to  take  an  equitable  title :  Craddock  v.  Piper  (1).  It  is 
expressly  laid  down  by  Lord  St.  Leonards  that  the  Court  will  oom- 
jfel  a  purchaser  under  a  decree  to  accept  such  a  title,  but,  if  he 
afterwards  sell  the  estate,  will  not  enforce  specific  performance 
against  the  second  purchaser :  Sugdens  Vendors  and  Purchasers  (2). 

Mr.  Langley,  for  the  purchaser,  was  not  called  upon. 

(1)  14  Sim.  310.  (2)  14th  Ed.  p.  397,  pi  37. 


TOL,  TIL]  EQUITY  CA8E&  249 

Lord  Bomilly,  M JR. : —  M.  B. 

I  think  that  the  purchaser  is  precluded  by  the  condition  from        JJJJ2 
requiring  Troup's  concurrence :  he  appears  to  have  only  an  equit-    Fmblahd 
able  interest,  and  is  bound  by  the  order  for  sale.   But  with  respect    Pkabbon. 
to  Mary  Brittain  and  the  heir-at-law  of  Holden,  I  think  they  have        """" 
legal  estates  in  them,  or,  at  all  events,  the  point  is  so  doubtful  that 
I  think  the  vendor  should  procure  them  to  concur.    The  expense 
of  doing  so  is  another  question,  and  one  which  I  am  not  now  called 
upon  to  decide. 

I  think  the  notion  that  the  Court  of  Chancery  will  compel  a 
purchaser  to  take  an  equitable  title  without  the  legal  estate  is 
without  foundation.  Upon  referring  to  Bugden's  Vendors  and  Pur- 
chasers, that  does  not  appear  to  be  his  opinion.  The  utmost  Lord 
Si.  Leonards  says  is  this  (1) :  "  The  rule  that  a  purchaser  will  not 
be  compelled  to  take  an  equitable  title  does  not  extend  to  estates 
sold  nnder  the  decree  of  a  Court  of  Equity,  where  the  legal  estate 
is  vested  in  an  infant."  I  take  the  distinction  to  be  between  title 
and  conveyance.  The  Court  will  compel  a  purchaser  to  take  an 
equitable  title  when  it  sees  that  the  legal  estate  can  be  got  in. 
Where  the  legal  estate  is  outstanding  in  an  infant,  the  purchaser 
most  take  a  conveyance  from  the  persons  who  are  equitably  en- 
titled, and  then  he  can  get*  in  the  legal  estate. 

Therefore  unless  the  purchaser  insists  on  the  concurrence  of 
Troup,  the  summons  will  be  dismissed  with  costs. 
Troup' 8  concurrence  was  not  insisted  on. 

• 

Solicitors :  Messrs.  Wrenttnore  &  Son ;  Mr.  J.  Harris. 

(1)  Sug.  V.  &  P.  14th  Ed.  p.  397,  pi.  34. 
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v.-c.  s.  NANSON  v.  BAENES. 

™^  Customary  Freehold — Breaking  ike  Descent  ex  parte  Maternd. 

Feb.  11. 

—  B.  conveyed  customary  freeholds,  which  he  had  inherited  from  his  mother, 

to  N.  absolutely,  and  N.,  after  surrender  and  admittance,  executed  on  the 
same  day  a  deed  of  declaration  of  trusts  for  such  person  as  B.  should  by  deed 
or  will  appoint,  and  in  default  for  B.  and  his  heirs,  this  process  being  neces- 
sary according  to  the  custom  to  give  B.  the  power  of  devising.  B.  died 
intestate : — 

Held,  that  the  descent  had  not  been  broken,  and  that  the  heir  of  the  tes- 
tator ex  parte  maternd  was  entitled. 

GEORGE  BLAMIRE,  who  died  in  September,  1863,  by  his 
last  will,  dated  the  6th  of  June,  1834,  gave  all  his  real  and  per- 
sonal estates  (subject  to  certain  annuities  and  legacies)  unto  Sir 
James  R.  G.  Graham,  Bart.,  absolutely.  Sir  James  Graham  haying 
died  in  the  lifetime  of  the  testator,  the  devises  and  bequests  con- 
tained in  the  will  lapsed.  A  bill  was  filed  in  April,  1864,  by  the 
executors  of  the  will  for  the  administration  of  the  estate,  and  a 
decree  for  that  purpose  was  made  in  June  following.  The  testator 
was,  inter  alia,  entitled  to  parcels  of  customary  lands,  which  he  held 
of  the  manor  of  Botchardgate,  otherwise  Prior  Lordship,  Cumber- 
land, to  him  and  his  heirs,  according  to  the  custom  of  that  manor. 
The  Chief  Clerk  certified  that  Mary  Ann  Lowry  and  Eliza  Lowry 
were  the  co-heiresses  at  law  of  the  testator  ex  parte  paternd;  that 
the  Rev.  William  Hawkes  Langley  was  the  heir-at-law  ex  parte 
maternd  ;  and  that  Mary  Ann  Lowry  was  the  heiress  of  the  testa- 
tor, according  to  the  custom  of  the  manor  of  Botchardgate,  ex  park 
paternd  ;  and  the  Rev.  W.  H.  Langley  heir  ex  parte  maternd;  and 
that  the  testator  held  these  parcels  of  lands  of  the  said  manor  by 
descent  from  his  mother,  and  that  they  descended  to  the  customary 
heir  ex  parte  maternd. 
,  This  was  an  adjourned  summons  taken  out  on  the  part  of  Mary 

Ann  and  Eliza  Lowry,  that  the  certificate  might,  inter  alia,  be 
varied,  by  certifying  that  the  testator  was  entitled  to  such  lands 
as  purchaser,  and  that  the  same  descended  to  his  heir  ex  parte 
paternd. 

The  evidence  shewed  that  the  testator's  mother  was,  at  a  Court 
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holden  for  the  manor  on  the  19th  of  October,  1815,  admitted     V.-0. 8. 
tenant  to  these  lands  as  the  only  daughter  and  customary  heiress       1869 
of  Thomas  Harrington,  and  that  on  the  2nd  of  May,  1832,  the     Naxsox 
testator  was  admitted  tenant  as  only  son  and  heir-at-law  of  his     baenm 
mother;  further,  that  on  the  same  day,  by  an  indenture  of  cus-       — 
ternary  conveyance  made  between  George  Elamire  of  the  one  part, 
and  William  Nanson  of  the  other  part,  these  lands  were,  for  a 
nominal  consideration,  granted,  bargained,  and  sold  unto  William 
Nanson,  his  heirs  and  assigns,  to  hold  the  same  unto  him,  his  heirs 
and  assigns,  to  the  only  proper  use  and  behoof  of  William  Nanson, 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  manor. 
The  indenture  was  executed  by  both  parties.  The  lands  were  on  the 
same  day  surrendered  by  the  grantor  into  the  hands  of  the  lord  to 
the  use  of  William  Nanson,  his  heirs  and  assigns,  and  William 
Ncmon  was  on  the  same  day  admitted  tenant.    On  the  same  day 
William  Nanson  and  George  Blamire  executed  an  indenture  of  de- 
claration of  trusts,  which,  after  reciting,  inter  alia,  the  former  deed, 
and  that  William  Nanson  had  been  admitted  tenant,  witnessed  that 
the  customary  conveyance  was  made  to  William  Nanson  that  he 
and  his  heirs  should  be  seized  of  the  lands  upon  trust  for  such 
persons  as  George  Blamire  by  any  deed  or  his  last  will  should 
appoint,  and  in  default  thereof  in  trust  for  George  Blamire,  his 
heirs  and  assigns  for  ever,  according  to  the  custom  of  the  manor. 
This  process  was  necessary  according  to  the  custom  in  order  to 
gire  the  owner  the  power  of  devising. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Fry,  for  the  Misses  Lowry : — 

The  testator  at  his  decease  was  seised  of  these  lands  as  pur- 
chaser. If  a  man  derived  a  freehold  estate  from  his  mother  as  her 
heir,  and  conveyed  it  to  a  trustee,  and  then  took  it  back  by  a  re- 
conveyance, the  descent  was  broken.  The  subsequent  title  was  a 
new  one,  and  in  the  event  of  intestacy  the  estate  would  descend  to 
the  heir  ex  parte  paternd,  and  this  customaryhold  estate  having 
teen  bargained,  sold,  and  conveyed  to  another  person,  and  he 
haying  by  a  distinct  deed  declared  that  he  held  it  upon  trusts  to 
he  declared  by  the  testator,  and  in  default  of  appointment  for  the 
testator  and  his  heirs,  it  had  in  the  events  which  had  happened 
devolved  upon  his  heir  ex  parte  paternd.    The  testator  acquired  a 
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V.-O.  S.      new  title  by  the  distinct  deed  of  the  trustee,  and  the  descent 

1869        of  the  estate  was  consequently  broken.    In  Coke  upon  Litt.  (1), 

j^hbon     the  cases  where  heirs  upon  the  part  of  the  mother  could  take, 

_  *•  and  where  not  were  mentioned,  and  it  was  said  that  "  if  a  man 

Babsis. 

be  seised  of  lands  as  heire  of  the  part  of  his  mother,  'maketh  a 

feoffment  in  fee,  and  taketh  backe  an  estate  to  him  and  to  his 
heires,  this  is  a  new  purchase,  and  if  he  dyeth  without  issue, 
the  heires  of  the  part  of  the  father  shall  first  inherite ;"  and, 
further,  it  was  said  (2)  that  "a  man  so  seised  as  heire  on  the 
part  of  his  mother,  maketh  a  feoffment  in  fee  to  the  use  of  him 
and  his  heires,  the  use  being  a  thing  in  trust  and  confidence,  shall 
ensue  the  nature  of  the  land,  and  shall  descend  to  the  heire  on  the 
part  of  the  mother."  It  was  quite  clear  that  the  whole  legal  and 
equitable  estate  was  parted  with  by  the  testator  to  Nanson,  and 
these  two  paragraphs  contrasted,  shewed  that  where  there  were  two 
distinct  conveyances,  and  not  merely  one  conveyance  with  a  decla- 
ration of  trust,  the  heir  on  the  part  of  the  father  would  inherit. 
The  custom  of  this  manor  required,  where  a  tenant  desired  to  make 
a  devise,  the  execution  of  two  distinct  and  separate  deeds,  and  that 
being  so,  this  case,  there  being  no  resulting  trust,  was  covered  by 
12  B.  and  13  A.  in  Coke  upon  Litt. ;  in  short,  from  whatever  point 
of  view  it  was  contemplated,  it  would  appear  clear  that  the  descent 
had  been  broken ;  for  even  if  the  two  deeds  were  considered  as  one, 
they  would  not  give  the  testator  back  his  estate,  except  by  another 
surrender  and  admittance.  Mr.  Hargrave,  in  his  note  to  12  B., 
said :  "  If  in  the  first  feoffment  the  use  had  been  expressly  limited 
to  the  feoffor  and  his  heirs,  or  if  there  was  no  declaration  of  uses, 
and  the  feoffment  was  not  on  such  a  consideration  as  to  raise  an  use 
in  the  feoffee,  and  consequently  the  use  resulted  to  the  feoffor,  in 
either  case  he  is  in  of  his  ancient  use  and  not  by  purchase."  He 
also  said  that  Lord  Coke  must  be  understood  to  speak  of  two 
distinct  deeds,  and  here  there  were  two,  and  it  was  clear  that  the 
first  deed  passed  the  whole  estata  If  it  did  not  the  second  could 
have  had  no  operation.  If  there  had  been  a  resulting  trust  upon 
the  first  deed,  Nanson  could  not  have  declared  the  trusts  which 
he  did  by  the  second  deed,  and  which  trusts  were  not  identical 
with  any  resulting  trust.  The  testator  acquired  a  new  equitahle 
(1)  12  B.  (2)  13  A. 


V. 

Barkis. 
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interest,  and  the  case  was  analogous  to  a  feoffment  of  an  estate      V.-C.  a 
unto,  and  to  the  use  of,  the  feoffee,  and  a  second  feoffment  became        1869 
necessary  to  bring  back  the  estate  to  the  original  feoffor,  and  in      kaxbok 
such  a  case  it  had  been  long  settled  that  the  line  of  descent  was 
broken :  Doe  v.  Morgan  (1). 

Mr.  C.  Hall,  and  Mr.  Mounsey,  for  the  heir  ex  parte  maternd. 

Mr.  Greene,  Q.O.,  and  Mr.  T.  Deere  Salmon,  for  the  Plaintiff. 

Mr.  Prendergaet,  Q.C.,  Mr.  Finch,  and  Mr.  Lindley,  for  other 
parties,  were  not  called  upon. 

Sib  John  Stuabt,  V.C. : — 

My  opinion  is  that  the  descent  has  not  been  broken.  In  order 
to  break  a  descent,  the  owner  of  the  estate  must  convey  away  all 
his  interest  in  it,  and  he  must,  upon  another  transaction,  and  by 
another  conveyance,  take  back  the  estate  as  a  new  estate,  and 
so  as  to  take  it  back  as  by  purchase.  The  passage  relied  upon 
in  Coke  upon  Lift,  is  one  in  which  there  is  not  that  perfect  per- 
spicuity in  the  language  necessary  to  convey  fully  what  Lord 
Coke  intended.  Mr.  Hargrave,  in  a  note,  has  expressed  more 
clearly  what  Lord  Coke  desired  to  state.  In  the  text  Lord  Coke 
says : — [His  Honour  read  the  passage  from  12  B.  quoted  above] ; 
bat  it  must  be  from  the  language  plainly  such  a  transaction  as 
makes  a  new  purchase,  and  consequently  Mr.  Hargrave  says: 
"Bat  here  Lord  Coke  must  be  understood  to  speak  of  two  distinct 
conveyances  in  fee ;  the  first  passing  the  use  as  well  as  the  posses- 
sion to  the  feoffee,  and  so  completely  divesting  the  feoffor  of  all 
interest  in  the  land ;  and  the  second  regranting  the  estate  to  him." 
In  this  case  the  lands  are  held  according  to  the  custom  of  the 
manor,  and  by  the  custom  the  only  way  in  which  a  tenant  can 
acquire  the  power  of  devising  is  by  the  machinery  used  in  this 
case,  so  as  to  grant  to  a  trustee  absolutely,  but  upon  trusts  to  be 
declared  by  another  deed.  So  far  from  divesting  himself  of  his 
whole  estate  and  taking  back  a  new  one,  it  is  perfectly  clear 
that  taking  the  two  deeds  together,  as  they  must  be  taken,  for 

(1)  7  T.  B.  108. 
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V.-C.  a     it  was  one  transaction,  the  operation  of  them  was  merely  to 

1869        give  him  a  more  complete  dominion  over  it    By  the  first  deed  the 

Nanbon     trustee  took  the  estate  absolutely,  but  he  had  no  beneficial  owner- 

'    Babnbb.     8n*P  >  an(*  ^  the  second  deed  the  real  owner  obtained  a  larger 

—       dominion  over  the  property,  which  consisted  in  a  power  to  devise 

it,  a  dominion  which  he  had  not  befora      In  my  opinion  the 

testator  did  not  take  back  a  new  estate  by  purchase.     These  deeds 

were  part  of  one  transaction  for  a  recognised  purpose.    The  Chief 

Clerk  has  certified  rightly  in  favour  of  the  heir  ex  parte  materna, 

and  this  motion  on  the  summons  to  vary  must  be  refused 

Solicitors :  Messrs.  Sharp  &  UUithorne,  agents  for  Mr.  Hough, 
Carlisle ;  Messrs.  James,  Curtis,  &  James,  agents  for  Mr.  Nanson, 
Carlisle  ;  Messrs.  Johnston  &  Mounsey,  agents  for  Mr.  Mounsey, 
Carlisle ;  Mr.  Raw  ;  and  Mr.  Waugh. 


V.-0.  s.  HOPE  v.  CAENEGIE.    (1.) 

1868 

vyv         Husband  and  Wife— Joint  Appearance — Decree — Contempt  by  Wife  by  Breach 

Nov.  19, 20,  of  Injunction— Practice— Enforcing  Orders— Substituted  Service  of  Notice  of 

*^_  Motion  to  commit — Separate  Appearance. 

After  a  decree  and  injunction  against  husband  and  wife  restraining  proceed- 
ings abroad : — 

Held,  that  a  motion  to  commit  the  husband  for  his  wife's  breach  of  the  in- 
junction could  not  be  sustained :  that  where  a  wife  is  living  separate  from  her 
husband,  and  abroad,  though  she  has  appeared  jointly  with  him  by  the  same 
solicitor  in  all  the  proceedings  in  the  cause,  a  notice  of  motion  to  commit  for 
contempt  must  be  served  upon  her  personally,  and  that  substituted  service 
ought  not  to  be  ordered ;  and  that  either  the  Plaintiff  or  the  husband  may 
obtain  an  order  for  the  wife's  separate  appearance ;  and  therefore  the  Court 
refused  the  motion,  with  liberty  to  the  Plaintiff  and  the  husband  to  make 
such  application  as  they  respectively  might  be  advised  to  obtain  the  separate 
appearance  of  the  wife. 

ADRIAN  JOHN  HOPE,  the  testator  in  these  causes,  a  domiciled 
Englishman,  died  seised  and  possessed  of  considerable  real  and 
personal  estate  both  in  this  country  and  in  Holland.  The  per- 
sonal estate  in  Holland  was  in  the  custody  of,  and  managed  by, 
Messrs.  Stork  &  Van  West,  of  Amsterdam,  as  agents  of  the  testator. 


VOL.  YH]  EQUITY  CASES.  255 

and  their  agency  was  continued  after  his  death.  A  suit  of  Hope  v.  V.-C.  a 
Beraford  Hope  was  instituted,  and  a  decree  made  for  the  adminis-  1868 
tration  of  the  testator's  estate.  After  the  decree  proceedings  were  Hon 
taken  in  Holland  by  one  of  the  daughters  of  the  testator  (Emily  ClBJ[^H- 
WhUde  Hope)  for  administration  according  to  the  Dutch  law.  0) 
This  suit  was  then  instituted,  and  an  injunction  obtained  restraining 
those  proceedings  (1).  Subsequently  a  decree  was  made  in  this 
suit,  together  with  an  order  on  further  consideration  in  the  first 
suit,  declaring,  among  other  things,  that  all  the  testator's  residuary 
personal  estate,  whether  in  this  country  or  in  Holland,  belonged 
to  the  Plaintiff.  After  this  decree  Louisa  Albertins  Carnegie, 
another  daughter  of  the  testator,  who,  together  with  her  husband, 
Admiral  Carnegie,  was  a  Defendant  to  this  suit,  caused  proceedings 
similar  to  those  taken  by  Emily  Mathilde  Hope  to  be  commenced 
in  the  name  of  her  husband  and  herself  in  Holland,  and  served  a 
notice,  dated  the  20th  of  April,  1868,  also  in  the  names  and  pur- 
porting to  be  on  behalf,  first,  of  the  Defendant  L.  A.  Carnegie,  in 
the  said  notice  called  Lady  L.  A.  Hope,  assisted  by  the  Defendant 
&  T.  Carnegie,  and  secondly,  of  the  Defendant  8.  T.  Carnegie, 
upon  Messrs.  Stork  &  Van  Wed  not  to  part  with  the  property; 
and  thereupon  an  application  was  made  on  behalf  of  the  Plaintiff 
for  an  injunction,  and  it  was,  on  the  25th  of  June,  1868,  after 
hearing  counsel  for  the  Defendants  Admiral  Carnegie  and  Louisa 
Mertine  his  wife,  ordered  that  the  said  Defendants  and  their  re- 
spective notaries,  professional  and  other  agents,  be  restrained  until 
farther  order  from  commencing,  continuing,  or  prosecuting  any 
proceedings  in  the  Kingdom  of  the  Netherlands,  or  elsewhere,  in 
respect  of  the  moveable  or  personal  estate  late  of  the  testator,  and 
from  intermeddling  with  the  said  estate,  or  any  part  thereof, 
whether  within  the  Kingdom  of  the  Netherlands,  or  elsewhere,  and 
from  obstructing  by  legal  proceedings  or  otherwise,  or  in  any 
manner  intermeddling  with  the  said  estate,  or  with  Peter  Rudolph 
Stork  or  Edward  Van  West,  or  any  other  agent  having  the  custody 
or  management  of  any  part  of  the  said  estate,  in  respect  of  the 
management  or  disposition  of  the  said  estate,  and  in  particular 
that  the  said  Defendants,  8.  T.  Carnegie  and  Louisa  Albertine  his 
wife  and  their  respective  notaries,  professional  and  other  agents, 

(1)  Law  Pep.  1  Oh.  32a 
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V.-0. 8.     be  restrained  from  allowing  the  notice  dated  the  20th  of  April, 

1868        1868,  to  remain  unrevoked,  and  from  continuing;  commencing,  or 

Hon       prosecuting  any  proceedings  in  the  Kingdom  of  the  Netherlands  or 

GABinoix.    d^wherq,  nnder  or  by  virtue  of  the  said  notice,  or  in  relation  to 

0-)        the  matters  therein  mentioned,  and  from  serving,  or  directing  or 

allowing  to  be  served,  upon  P.  B.  Stork  &  E.  Van  Wed,  or  either 

of  them,  or  any  other  person,  any  notice  in  relation  to  the  matters 

aforesaid. 

A  notice  of  motion  for  the  28th  of  July,  to  commit  Admiral 
Carnegie  and  his  wife  for  breach  of  the  injunction,  was  served  on 
Admiral  Carnegie,  but  personal  service  could  not  be  effected  on  his 
wife. 

On  the  25th  of  July,  1868,  upon  a  motion  ex  parte  on  behalf  of 
the  Plaintiff  it  was  ordered  that  service  of  the  order  of  the  25th  of 
June,  and  of  a  notice  of  motion  for  the  28th  of  July  for  oommittal 
of  the  Defendants  Admiral  Carnegie  and  L.  A.  Carnegie  his  wife, 
upon  the  Defendant  Admiral  Carnegie,  and  upon  W.  H.  BennoUs,  the 
solicitor  on  the  record  for  Admiral  and  Mrs.  Carnegie,  and  upon 
B.  /.  P.  Broughton,  solicitor  (who  had  instructed  counsel  to  appear 
separately  for  Mrs.  Carnegie  on  the  motion  made  on  the  25th  of 
June,  1868),  be  deemed  good  service  on  the  Defendant  L.  A.  Car- 
negie. This  substituted  service  had  not  been  effected  before  the 
28th  of  July,  and  on  the  28th  of  July  an  order  was  made  by  which, 
after  reciting  the  order  of  the  25th  of  July,  and  that  a  motion  to 
commit  had  been  that  day  moved,  but  that  it  was  alleged  by  the 
Plaintiff's  counsel  that  the  orders  of  the  25th  of  June  and  the  25th 
of  July  had  not  been  served  as  directed  upon  the  Defendant  L.  A. 
Carnegie,  it  was  ordered  that  the  motion  should  stand  over  until 
the  first  day  of  Michaelmas  Term,  and  that  service  of  the  order 
of  the  25th  of  June,  and  of  a  notice  of  motion  for  the  2nd  of 
November  to  commit  the  Defendants  Admiral  Carnegie  and 
L.  A.  Carnegie,  his  wife,  upon  the  Defendant  Admiral  Carnegie, 
and  upon  W.  H.  BennoUs  and  upon  B.  J.  P.  Broughton  be  deemed 
good  service  on  the  Defendant  L.  A.  Carnegie.  This  order  was 
served  in  the  manner  directed  at  the  end  of  October,  1868,  and 
the  motion  was  brought  on  on  the  19th  of  November. 

The  evidence  shewed  that  Admiral  Carnegie  had  given  notice  to 
his  professional  agents  at  Amsterdam  that  the  notice  of  the  20th  of 
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April  had  not  his  sanction,  and  that  this  bad  been  communicated      v.-C.  S. 

to  Messrs.  Stork  &  Van  Wed,  but  Mrs.  Carnegie  had  remained  abroad        i868 

and  declined  to  concur  in  revoking  the  notice.    There  was  some       ^^ 

contest  whether,  by  the  Dutch  law,  it  was  possible  for  Admiral  Car-    „    •• 

*  1     i  *»  -,  .  Carnegie. 

ntgte  to  take  any  further  steps  to  procure  an  effectual  revocation  of        (l.) 

the  notice  by  his  wife,  and  whether,  after  the  Admiral's  counter 
notice,  the  first  notice  would  operate  as  a  distringas  on  the  funds. 
Admiral  Carnegie  put  in  evidence  a  correspondence  between  him- 
self and  his  wife,  in  which  he  had  vainly  striven  to  induce  her  to 

submit. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Hemming,  for  the  motion : — 

The  case  which  the  Court  has  to  deal  with  is  one  of  husband  and 
wife  appearing  together  by  one  firm  of  solicitors  in  a  suit  in  which 
the  Court  has  made  a  decree  that  the  property  which  was  in  dis- 
pute belongs  to  the  Plaintiff  and  does  not  belong  to  this  husband 
or  to  his  wife.  In  disregard  of  the  Plaintiffs  rights,  the  husband 
and  his  wife,  or  the  wife  in  his  name,  have  made  a  claim  in  the 
Courts  in  Holland  to  the  Plaintiff's  property  in  that  country,  and 
have  given  notice  to  the  agents  not  to  part  with  the  property.  This 
Court  granted  an  injunction  against  the  husband  and  his  wife,  and 
ordered  them  to  discontinue  their  proceedings  in  Holland  and  re- 
voke the  notice.  The  matter  was  fully  considered  and  adjudicated 
upon  when  the  motion  for  the  injunction  was  made,  but  since  that 
time  Mrs.  Carnegie  has  done  nothing  in  compliance  with  the 
order.  The  notice  of  the  20th  of  April  continues  in  operation, 
so  far  as  Mrs.  Carnegie  is  concerned,  and  so  far  as  the  husband  is 
concerned,  excepting  that  he  has  given  notice  that  it  has  not  his 
sanction.  It  appears  that  the  husband  has  written  letters  to  his 
wife  beseeching  her  to  comply  with  the  order,  but  they  amount  to 
nothing.  He  ought  to  have  taken  the  necessary  steps  to  annul  the 
proceedings  in  Holland.  Even  if  guilty  of  no  personal  default, 
the  husband  is  answerable  for  his  wife's  contempt  until  he  obtains 
an  order  that  he  may  appear  in  future  separately  from  his  wife  and 
be  relieved  from  the  consequences  of  her  conduct.  .  When  he  has 
done  this,  but  not  till  then,  the  Plaintiff  will  be  in  a  position  to 
obtain  an  order  for  the  wife  to  appear  separately,  and  upon  that  to 
found  proceedings  in  contempt  against  her  alone. 

Vol.  VII.  X  2 
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V.-O.  a  In  the  meantime  the  husband,  however  innocent,  is  liable  to  be 

1868  committed  for  the  wife's  contempt.  Nor  is  this  any  real  hardship, 
Hon  because,  on  proving  that  he  is  not  colluding  with  his  wife,  he  can 
Cabnmik.  pro*60*  himself  against  the  consequences  of  the  contempt,  and  may 
0)  obtain  an  order  to  appear  separately  from  his  wife.  Until  the  hus- 
band does  that,  the  Plaintiff  cannot  go  against  the  wife  separately, 
except  in  special  cases,  as  if  the  husband  be  incapable  through 
insanity,  or  be  abroad  for  the  purpose  of  defeating  the  process  of 
the  Court.  This  is  the  settled  practice  where  the  contempt  of  the 
wife  consists  in  not  answering,  and  the  same  principle  must  apply  to 
every  other  contempt :  Barry  v.  Cane  (1) ;  Garey  v.  WhiU ingham  (2); 
Niehoh  v.  Ward  (3)  ;  Anon.  (4).  The  only  difference  between  a 
contempt  for  want  of  a  wife's  answer  and  contempt  for  breach  of 
an  injunction,  seems  to  be  that  in  the  former  case  the  husband, 
however  innocent,  is  committed  on  an  order  of  course,  while  in  the 
latter  case  the  order  of  committal  is  on  motion  upon  proof  of  the 
wife's  default :  Morgan's  Chancery  Acts  and  Orders  (5). 

Mr.  Karslake,  Q.C.,  and  Mr.  F.  Waller,  for  the  Plaintiff:— 

For  the  purposes  of  this  motion  we  repudiate  Mrs.  Carnegie  alto- 
gether, and  do  not  appear  for  her. 

[The  Vioe-Chanckllob  : — That  I  cannot  allow.  The  motion  is 
against  the  husband  and  his  wife ;  they  appear  upon  the  record  by 
the  same  solicitor,  and  up  to  this  time  have  appeared  together.] 

This  is  an  application  to  commit  for  the  personal  contempt  of 
the  wife,  and  the  Court  will  not  commit  the  husband  for  any  tor- 
tious act  which  has  been  done  by  his  wife  living  separate  and  apart 
from  him,  she  having  rebelled  against  him,  and  refused  to  do  what 
was  ordered  by  the  Court.  The  complaint  now  is,  that  the  wife 
procured  a  summons  to  be  issued  out  of  the  Court  at  Amder- 
dam,  for  the  purpose  of  preventing  the  estate  in  Holland  being 
administered  as  ordered,  and  that  notice  of  it  having  been  served 
upon  the  agents  of  the  executors  operated  as  a  distringas.  The 
husband  has  given  notice  that  he  did  not  sanction  the  use  of  his 
name,  and  consequently  has  done  everything  that  he  could  reason- 

(1)  3  Madd.  472.  (3)  2  Mac.  &  G.  140. 

(2)  1  8.  &  S.  163.  (4)  2  Ves.  332. 

(5)  4th  Ed.  p.  435. 
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ably  be  expected  to  do  to  comply  with  the  order.    The  motion     y^X  & 
i9  unnecessary  and  vexatious,  and  ought  to  be  refused  with  costs,        1868 
for  the  proper  course  to  pursue,  if  the  wife  has  been  guilty  of       hopi 
disobedience,  was  for  the  Plaintiff  to  apply  for  leave  to  serve  her    CaJL_- 
in  Paris,  and  that  being  done,  then  if  she  did  not  obey  the  order        (*•) 
of  the  Court,  or  appear  here  by  her  own  counsel  and  solicitor,  his 
next  step  would  be  to  apply  to  sequester  her  estate.    There  is  no 
precedent  for  an  application  by  the  husband  that  the  wife  shall 
change  her  solicitor,  and  shall,  against  her  will,  appear  separately 
from  him.     A  motion  for  this  purpose  is  a  step  which  the  Plaintiff 
should  take :  Jordan  v.  Jones  (1) ;  Graham  v.  Fitch  (2) ;  Home  v. 
Patrick  (3) ;  Phmer  v.  Plomer  (4) ;  Bray  v.  Akers  (5) ;  Ottway 
v.  Wing  (6) ;  Emery  v.   Wase  (7) ;  Roper  on  Husband  and  Wife, 
by  Jacob  (8) ;    Macqueeris    Husband    and  Wife  (9) ;    Morgan's 
Chancery  Acts  and  Orders  (10). 

Mr.  Dickinson,  in  reply,  contended  that  the  husband  ought  to 
take  certain  steps  in  Holland  for  annulling  the  notice,  which  had 
been  pointed  out,  or  if  he  desired  to  sever  from  his  wife  in  the  suit, 
then  he  should  move  for  that  purpose  and  the  Plaintiff  would  not 
oppose ;  but  if  he  determined  not  to  do  so,  then,  for  the  purpose 
of  getting  at  his  wife,  it  was  necessary  that  the  Plaintiff  should  go 
against  the  husband  and  obtain  an  order  for  his  committal,  which, 
without  doubt,  ought  to  be  granted. 

Sib  John  Stuart,  V.C. : — 

This  is  a  motion  to  commit  both  Admiral  Carnegie  and  his  wife 
to  prison  as  being  guilty  of  contempt  of  Court.  This  Court  acts 
only  inpersonam9  and  unless  its  orders  can  be  enforced  by  com- 
pulsory process  the  proceedings  of  the  Court  would  become  nuga- 
tory. In  the  present  case,  the  contempt  alleged  is  a  breach  of  a 
mandatory  injunction  to  restrain  the  Defendants,  8.  T.  Carnegie  ahd 
i.  4.  Carnegie  his  wife,  from  allowing  a  certain  notice,  which  was 

(1)  2  Ph.  170.  (6)  12  Sim.  90. 

(2)  2  De  G.  &  Sm.  246.  (7)  Sug.  V.  &  P.  11th  Ed.  p.  231,  and 

(3)  30  Bear.  405.  8  Ves.  505. 

(4)  1  Ch.  R.  68.  (8)  2nd  Ed.  vol.  i.  p.  546. 

(5)  15  Sim.  610.  (9)  Page  33. 

(10)  4th  Ed.  p.  435. 
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V.-CJ  S.      part  of  certain  proceedings  in  a  foreign  Court,  to  remain  unrevoked. 

1868       The  notice,  it  is  said,  remains  unrevoked  under  circumstances 

Hope       which  shew  a  wilful  defiance  and  neglect  of  the  order  of  this  Court 

Carnegie.  on  ^e  P*1"*  °^  ^°^1  husband  and  wife.  The  evidence  shews  that 
0)  the  Defendant  8.  T.  Carnegie  is  in  no  wise  implicated  otherwise 
than  in  being  charged  with  not  having  done  all  that  he  could  do, 
and  ought  to  do,  in  order  to  prevent  his  wife's  proceedings.  There 
is  no  reason  whatever  for  saying  that  the  husband  has  been  guilty 
of  any  wilful  contempt  of  this  Court.  Therefore  as  to  him  it  seems 
to  me  that  the  motion  for  committal  for  contempt  entirely  fails. 

As  to  the  wife,  she  is  living  abroad  and  separate  from  her  hus- 
band. An  order  was  made  ex  parte,  on  the  25th  of  July,  and 
another  on  the  28th  of  July,  1868,  for  substituted  service  upon 
her.  Those  orders  were  obviously  made  per  incuriam,  and  have 
two  defects.  In  the  first  place,  they  were  orders  for  substituted 
service  upon  a  married  woman  who  appears  jointly  with  her  hus- 
band, and  who  has  no  other  solicitor  in  this  Court  than  her  hus- 
band's, and  who  must  be  treated  as  joined  with  him  in  all  these 
proceedings.  That  alone  shews  that  the  Court  allowing  the  sub- 
stituted service  upon  an  ex  parte  application  proceeded  per  incu- 
riam, and  had  not  before  it  that  which  should  have  prevented 
such  an  order,  under  such  circumstances  and  in  such  a  state  of 
things,  from  being  made.  The  other  defect  is,  that  the  orders 
were  for  substituted  service  of  a  notice  of  motion  to  commit  for  a 
contempt*  and  this  Court,  jealous  of  the  personal  freedom  of  the 
subjects  of  the  Crown,  has  never,  upon  any  occasion  in  my  ex- 
perience, entertained  a  motion  to  commit  for  contempt  unless  on 
evidence  of  personal  service  on  the  person  against  whom  the  mo- 
tion is  made.  The  orders  in  this  case,  therefore,  must  be  dis- 
charged. One  peculiarity  of  this  case  is,  that  the  husband  and 
wife  have  been  hitherto  associated,  and  now  appear  by  the  same 
solicitor.  The  great  embarrassment  which  occurs  arises  from  the 
fact  that  neither  the  Plaintiff,  nor  Admiral  Carnegie,  nor  Mrs. 
Carnegie,  has  obtained  any  order  that  the  husband  and  wife  should 
sever  in  their  appearance  in  this  cause.  If  an  order  had  been 
obtained  for  Mrs.  Carnegie  to  appear  separately  in  all  the  proceed- 
ings, the  embarrassment  which  is  now  felt  as  to  enforcing  the  pro- 
cess of  the  Court  could  not  have  occurred.     Admiral  Carnegie  and 


V. 

Cabxkgie. 
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the  Plaintiff  have  each  attempted  to  shew  that  an  order  for  the      V.-C.  8. 
separate  appearance  of  the  wife  could  only  be  obtained  by  the        1868 
other  of  them.    These  arguments  seem  to  me  to  have  proceeded       ^r* 
entirely  upon  a  misconception  of  the  authorities.    Husband  and 
wife,  being  joined  by  law  as  one  person,  as  to  property  and  interest,         (1.) 
for  the  most  part  appear  jointly.    But  wherever  the  separate  pro- 
perty of  the  wife  is  concerned,  or  the  separate  acts  of  the  wife  are 
disavowed  bv  the  husband,  this  Court  has  never  wanted  the  means 
of  enforcing  against  the  wife,  as  easily  as  against  the  husband, 
its  orders  and  decrees.     Lord  CoUenham  in  the  case  of  Jordan  v. 
Jones  (I),  said: — "It  is  quite  new  to  me  that  the  Court  has  no 
jurisdiction  to  compel  a  conveyance  by  a  married  woman  pursuant 
to  its  decree."    In  other  words,  he  meant  that  the  Court  would 
enforce  its  decree  against  a  married  woman*    But  why  did  not 
Lord  Cottenham  enforce  the  decree  of  the  Court  in  that  case  ?    He 
was  asked  to  compel  the  execution  of  a  deed  by  a  married  woman, 
which  the  law  had  said  should  only  be  executed  by  her  volun- 
tarily.    How  can  this  Court  compel  a  married  woman  to  execute 
a  deed  where  the  law  says  it  shall  be  done  voluntarily  ?    The 
Court  cannot  compel  the  husband,  or  the  wife,  to  obtain  an  order 
for  her  separate  appearance*    But  if  the  Plaintiff  in  the  prosecu- 
tion of  his  rights,  and  in  order  that  he  may  enforce  the  decree, 
shews  to  the  Court  that  by  reason  of  neither  the  husband  nor  the 
wife  obtaining  an  order  for  her  separate  appearance  a  decree  or 
order  of  this  Court  would  remain  a  dead  letter,  in  such  a  case  the 
order  for  separate  appearance  may  be  obtained  by  the  Plaintiff. 
In  the  present  case,  the  evidence  shews  an  actual  disobedience  of 
the  order  of  the  Court  by  the  wife,  as  separate  from  her  husband, 
and  not  countenanced  by  her  husband,  but  disavowed  by  him,  and 
the  purposes  of  justice  would  be  baffled,  and  the  Plaintiff  would  be 
deprived  of  his  remedy  entirely,  unless  it  were  open  to  him  to  ob- 
tain this  order.    The  authorities  justify  that  view.    In  Nichols  v. 
Ward  (2),  which  was  before  Vice-Chancellor  Wigram  and  Lord 
Cottenham,  the  act  of  disobedience,  for  which  an  attempt  was  made 
to  visit  the  husband,  was  clearly  not  his  act,  but  that  of  his  wife ; 
and  on  an  application  for  quite  a  different  order  the  Vice-Chan- 
cellor Wigram  ordered  that  the  husband  should  be  no  longer  liable 
(1)  2  Ph.  172.  (2)  2  Mac.  &  G.  140. 


V. 

Oarnroib. 
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V.-0.  S.  for  the  contempt  of  his  wife.  The  Plaintiff  being  still  baffled,  and 
1868  the  contempt  of  the  wife  in  not  answering  still  preventing  and 
Hom  obstructing  the  course  of  justice,  the  Vice-Chancellor  Wigram  gaye 
leave  to  serve  a  notice  of  motion  on  the  wife  in  the  hie  of  Man, 
(l)  out  of  the  jurisdiction  of  the  Court,  to  answer  separately  from  her 
husband.  In  this  case  all  the  difficulty  has  occurred  from  neither 
the  Plaintiff  nor  the  Defendants  applying  for  an  order  that  the 
Defendants  should  be  dissociated  in  their  defence  to  this  suit  I 
think  Admiral  Carnegie  has  been  guilty  of  no  wilful  disobedience 
of  this  Court,  but  that  apparently  Mrs.  Carnegie  has.  Till  she 
appears  separately,  and  the  matter  has  been  put  into  such  a  posi- 
tion that  the  Court  can  act  against  her  separately,  the  Court  can 
do  nothing  to  assist  the  Plaintiff.  In  order  that  the  Court  may 
assist  the  Plaintiff  he  must  first  assist  himself,  and  take  such  a 
course  as  is  necessary  for  the  purpose.  The  only  order  that  can 
be  made  at  the  present  time  is  to  discharge  the  orders  for  substi- 
tuted service,  and  to  give  liberty  to  the  Plaintiff  and  to  the  De- 
fendants, 8.  T.  Carnegie  and  his  wife,  or  any  or  either  of  them,  to 
make  such  application  as  may  be  advised,  to  obtain  the  appearance 
of  Mrs.  Carnegie  in  the  proceedings  in  this  Court  separately  from 
her  husband,  and  the  parties  must  bear  their  own  costs  of  this 
application. 

Solicitors :  Messrs.  Young  &  Jackson  ;  Mr.  W.  H.  Rennolh. 
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HOPE  v.  CARNEGIE.    (2.)  V.-C.8. 

1869 
Huebmd  and  Wife— Contempt  by  Wift  by  Breach  of  Injunction—Practice—  *~ 

Enforcing  Orders — Separate  Appearance.  FdK25* 

After  a  decree  against  a  husband  and  wife,  who  were  living  separate,  she 
living  abroad  and  disobeying  an  order  of  the  Court : — 

Hdd%  that  the  husband  was  entitled  on  motion  to  an  order  that  she  should 
appear  separately  in  all  further  proceedings  in  the  suit,  and  that  he  shoukfnot 
be  responsible  for  any  neglect  on  her  part  in  relation  to  such  proceedings,  nor 
liable  to  any  attachment  or  process  in  consequence  of  such  neglect ;  and  that 
it  was  not  necessary  to  serve  notice  of  the  motion  upon  his  wife,  service  of 
notice  of  such  a  motion  on  the  Plaintiff  being  sufficient;  and  leave  was  given 
to  the  Plaintiff  to  serve  the  order  and  any  other  proceedings  on  the  wife  abroad. 

1  HIS  was  a  motion  on  behalf  of  the  Defendant  Swynfen  Thomai 
Carnegie,  that  the  Defendant  Louisa  Albertine  Carnegie,  his  wife, 
might  be  ordered  to  appear  separately  from  the  said  8.  T.  Car* 
negie  in  all  further  proceedings  in  this  suit ;  and  that  he  the  said 
5.  T.  Carnegie  might  not  be  in  any  manner  responsible  for  any 
neglect  or  refusal  by  or  on  the  part  of  the  said  L.  A.  Carnegie,  his 
wife,  in  relation  to  such  proceedings,  or  any  of  them,  nor  liable 
to  any  attachment  or  process  in  consequence  of  such  neglect  or 
refusal.  The  circumstances  which  gave  rise  to  this  motion  are 
fully  stated  in  the  report  of  Hope  v.  Carnegie  (1),  the  short  facts 
being,  that  after  decree  in  a  suit  in  which  Admiral  Carnegie  and 
his  wife  bad  appeared  together  as  Defendants,  and  after  an  injunc- 
tion against  them,  the  wife  committed*  a  breach  of  the  injunc- 
tion abroad,  which  the  husband  alleged  he  had  endeavoured  with- 
out success  to  prevent  There  was  evidence  that  the  wife  was 
living  abroad,  and  that  there  was  no  collusion  between  Admiral 
Carnegie  and  his  wife. 

Mr.  Kardake,  Q.CL,  and  Mr.  F.  Waller,  for  the  motion,  con- 
tended that,  under  the  circumstances  in  this  case,  this  was  the 
proper  course  to  take,  and  that  the  next  step  would  be  to  obtain 
leave  to  serve  the  wife  abroad.  If  afterwards  she  disobeyed  the 
order  for  an  injunction,  the  Court  would  make  an  order  for  com- 

(1)  Ante,  p.  254. 


V. 

Carnegie. 
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V.-C.  s.      mittal,  but  that  order  could  not  be  made  immediately.    Though 

18C9       it  might  not  be  strictly  necessary  that  the  order  on  this  motion 

j^^       should  be  served  upon  the  wife,  yet  the  husband's  solicitor  proposed 

to  ask  leave  to  do  that.  The  case  of  Nichols  v.  Ward  (1)  was  one 
(2.)        of  answer,  which  made  all  the  difference,  and  the  cases  of  Barry  v. 

Cane  (2),  Oarey  v.  Whittingham  (3),  and  Bu&hett  v.  Bushdl  (4),  which 

had  reference  to  this  case,  could  be  used  only  for  analogy,  and  not 

as  precedents. 

[The  Vice-Chancellor  :— It  is  plain  that  the  husband,  whether 
he  knew  that  his  wife  was  at  home  or  abroad,  before  appearing, 
might  have  applied  for  an  order  to  appear  separately.  They  did, 
however,  appear  jointly.] 

The  husband  and  wife  having  appeared  jointly,  and  a  decree 
been  made  in  proper  form,  the  question  was,  what  was  the  right 
course  for  the  husband  to  take  to  relieve  himself  of  consequences 
under  which  his  wife  was  treated  as  part  of  himself,  and  it 
was  submitted  that  the  wife  ought  to  be  ordered  to  appear  sepa- 
rately. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Hemming,  for  the  Plaintiff,  did 
not  object  to  the  order  asked,  but  contended  that  to  make  it 
effectual  notice  ought  to  have  been  given  to  the  wife  of  this 
motion.  If  any  difficulty  arose  in  consequence  of  the  necessity 
of  serving  her  abroad,  it  ought  to  be  thrown  upon  the  husband, 
who  was  coming  here  to  be  relieved  from  the  consequences  of  his 
wife's  conduct :  Banyan  v.  Mortimer  (5),  Oarey  v.  Whittinffhatn, 
Graham  v.  Fitch  (6),  and  Home  v.  Patrick  (7),  shewed  that  that 
was  the  proper  practice.  The  husband  cannot  get  relieved  himself, 
except  by  a  proceeding  which  will  entitle  the  Plaintiff  to  pro- 
ceed personally  against  the  wife;  and  for  this  purpose  notice 
should  be  given  to  her.  An  order  made  without  notice  would 
leave  the  husband  quite  irresponsible,  and  it  might  not  give  the 
Plaintiff  the  advantage  of  proceeding  against  the  wife  as  a  feme 

(1)  2  Mac.  &  G.  140.  the  order  in  this  case  had  not  been 

(2)  3  Madd.  472.  entered. 

(3)  1  S.  &  8.  163.  (5>  6  Madd.  278. 

(4)  Ibid.  164.     In  reply  to  an  in-         (6)  2  De  G.  &  Sm.  246. 
quiry  by  the  V ice-Chancellor,  it  was  (7;  30  Be* v.  405. 
stated  by  Mr.  Milne,  the  Registrar,  that 
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«&.  As  the  husband's  advisers  said  they  were  willing  to  take  the 
responsibility  of  serving  an  order  upon  the  wife,  they  might  even, 
if  only  as  a  matter  of  convenience,  and  to  remove  any  chance  of 
irregularity  in  the  proceedings,  serve  her  with  notice  in  the  first 
instance.  In  BusheU  v.  Bushel!  (1)  the  order  made  was  against  the 
opinion  of  the  Vice-Chancellor  of  England,  for  he  said  he  doubted 
whether  there  ought  not  to  be  notice.  The  order  was  not  entered, 
and  was  apparently  made  to  lay  the  foundation  for  an  argument 
on  motion  to  discharge  it. 

Home  v.  Patrick  (2)  was  a  distinct  decision  that  notice  was  neces- 
sary, and  Bunyan  v.  Mortimer  (3)  an  express  authority  that  notice 
must  be  given  to  a  wife  of  such  a  motion  against  her.  The  authori- 
ties being  in  this  state,  the  Plaintiff  ought  not  to  be  put  in  the 
position  of  being  liable  to  have  the  order  disputed  hereafter  (4). 

Mr.  KarslaJce,  in  reply. 


V.-0.  S. 

1869 

Hope 

v. 

Carnegie. 

(2.) 


Sib  John  Stuabt,  V.C. : — 

None  of  the  cases  cited  are  authorities  exactly  applicable  to  the 
present  This  application  is  made  after  decree.  The  decree  has 
been  obtained  regularly  so  as  to  bind  both  husband  and  wife.  In 
Home  v.  Patrick  the  question  was  as  to  the  right  to  an  attach- 
ment against  a  married  woman  who  had  been  ordered  to  answer 
separately.  The  Master  of  the  Bolls  held  that  if  she  had  concurred 
in  the  order  to  answer  separately,  no  notice  of  motion  for  the 
attachment  need  be  served  upon  her.  Here  she  was  a  party  to  the 
decree,  and  is  bound  by  it ;  although  not  otherwise  than  in  the 
ordinary  case  of  a  decree  against  husband  and  wife. 

What  is  sought  by  this  motion  is  not  sought  for  the  benefit  of 
the  Plaintiff  or  to  enable  the  Plaintiff  or  the  Defendant — the 


(1)  1  8.  &  S.  164. 

(2)  30  Beav.  405. 

(3)  6  Madd.  278. 

(4)  In  the  course  of  the  argument,  in 
reply  to  a  question  sent  by  the  Vice- 
Chancellor,  "  When  an  order  is  made 
that  a  married  woman  shall  answer 
separately,  and  she  is  in  contempt  for 
want  of  answer,  does  not  an  attachment 
issue  against  her  as  a  matter  of  course 


just  as  much  as  against  the  husband  on 
affidavit  of  service  on  her  of  the  order  to 
answer  separately  ?w  Mr.  Seth  Ward,  one 
of  the  Clerks  of  Records  and  Writs,  cer- 
tified that  an  attachment  in  such  a  case 
as  the  above  is  never  issued  without  an 
express  order,  and  that  the  order  always 
states  the  time  within  which  she  must 
answer. 


1 


Cabnxqib. 
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Y.-O.  s.  husband — to  obtain  a  decree.  The  Court  having  pronounced  its 
1869  decree  this  Defendant  merely  asks  that  he  may  be  freed  from 
Hon  liability  for  his  wife's  conduct,  she  refusing  to  obey  the  order  of 
the  Court.  There  is  no  disobedience  or  misconduct  on  his  part 
(2 )  The  evidence  shews  that  he  is  living  separate  from  his  wife  and 
has  no  control  over  her.  It  seems  to  me  therefore,  considering 
the  nature  of  the  application,  that  it  is  not  necessary  that  he 
should  serve  notice  of  this  motion  upon  his  wife. 

In  the  case  of  Oarey  v.  Whittingham  (1),  the  order  for  the  relief 
of  the  husband  appears  to  have  been  made  without  service  of  any 
notice  of  motion  on  the  wife.  All  that  the  husband  asks  is  that 
his  wife  may  be  ordered  to  appear  separately  in  all  further  pro- 
ceedings in  the  cause,  so  that  he  may  not  be  responsible  for  her 
conduct;  and,  in  my  opinion,  he  has  made  out  his  right  to  an  order. 
An  order  in  these  terms  will  not  in  the  least  degree  expose  the 
wife  to  anything  which  she  ought  not  to  be  legitimately  exposed 
to.  I  shall  give  the  Plaintiff  leave  to  serve  this  order,  and  any 
notice  of  motion,  and  an  office  copy  of  any  document  which  has 
been  used  in  the  proceedings  in  the  cause,  upon  this  lady  abroad,  as 
he  may  be  advised.    There  will  be  no  order  as  to  costs. 

Solicitors :  Mr.  W.  H.  BennoJh ;  Messrs.  Young  &  Jacfaon* 

(1)  1  S.  &  S.  163. 
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FENTON  v.  QUEEN'S  FEEBT  WIRE  ROPE  COMPANY.      V.-O.M. 

1868 
Amgnment  under  Bankruptcy  Act,  1861, s.  197— Right  of  Trustee  to  sue— 

Authority  toJOe  BiU— Solicitor— CotU. 

The  trustee  of  a  creditors'  deed  in  the  form  given  in  Schedule  D.  to  the 
Bankruptcy  Act,  1861,  can  sue  in  his  own  name  to  enforce  a  contract  with 
the  debtor,  and  if  the  debtor  is  joined  as  co-Plaintiff  in  such  a  suit,  he  is 
entitled  to  have  his  name  struck  out,  with  costs  against  the  solicitor,  though 
he  may  have  given  a  general  authority  to  take  all  steps  necessary  to  enforce 
the  contract. 

1  HIS  was  a  motion  by  one  of  the  Plaintiffs  in  the  suit  to  have 
his  name  struck  out  of  the  record,  on  the  ground  that  the  solicitor 
had  inserted  it  without  authority,  and  that  the  solicitor  should 
pay  the  costs  of  the  motion. 

The  bill  was  filed  by  Mr.  Blease,  the  trustee  under  a  creditors' 
deed  of  the  insolvent  firm  of  Fenton,  Holden,  &  Edwards,  against 
the  Defendant  company  for  specific  performance  of  a  contract 
entered  into  by  the  firm  before  their  insolvency. 

Messrs.  Fenton,  Holden,  &  Edwards,  after  entering  into  the  con- 
tract in  question,  made  an  assignment  to  the  Plaintiff  Blease  for 
the  benefit  of  their  creditors  in  the  form  given  in  Schedule  D.  of 
the  Bankruptcy  Ad,  1861,  and  Mr.  Blease  s  solicitor  had  made  the 
three  members  of  the  insolvent  firm  co-Plaintiffs  with  Mr.  Blease 
in  the  suit  to  enforce  specific  performance  of  the  contract.  Mr. 
Edden,one  of  the  co-Plaintiffs,  objected  to  his  name  being  used  as 
a  Plaintiff,  on  the  grounds,  first,  that  he  had  never  authorized  it ; 
and,  secondly,  that  he  was  an  unnecessary  party,  inasmuch  as  all 
his  interest  in  the  contract  had  passed  to  Blease  by  the  assignment, 
and  that  Blease  was  competent  to  maintain  the  suit  in  his  own 
name  without  making  the  late  firm  parties. 

It  appeared  that  the  debtors  had  authorized  all  steps  that  might 
be  necessary  to  enforce  the  contract. 

Mr.  Qlasse,  Q.C.,  and  Mr.  Mounsey,  in  support  of  the  motion : — 

No  authority  was  given  by  Mr.  Holden  which  could  have  justi- 
fied his  name  being  joined  as  a  Plaintiff  in  this  suit,  and  upon 
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VAX  M.     the  authority  of  Wright  v.  Castle  (1),  Allen  v.  Bone  (2),  and  WtZaon 

1868        v.  Wilson  (3),  he  is  entitled  to  have  his  name  removed  from  the 

Fenton      record,  and  to  have  his  costs  paid  by  the  solicitor. 

Queen's         ^  ^e  197th  section  of  the  Bankruptcy  Act,  1861,  it  is  pro- 

Fehby  Wire  yided  that  the  debtor  and  creditors,  and  trustees,  of  any  deed  of 

assignment  under  the  Act,  shall  be  in  the  same  position,  and  have 

the  same  powers,  rights,  and  remedies,  as  if  the  debtor  had  been 
adjudged  a  bankrupt,  and  the  trustees  had  been  appointed  as- 
signees under  the  bankruptcy.  If  this  had  been  a  bankruptcy, 
the  assignees  would  have  been  the  only  necessary  parties  to  a  suit 
for  specific  performance,  and  consequently  the  trustee  under  this 
deed  of  assignment  has  full  power  to  sue,  and  the  debtors  are 
unnecessary  parties. 

Mr.  Freding,  for  the  solicitor  and  the  other  Plaintiffs : — 

The  solicitor  acting  on  behalf  of  Mr.  Blease  had  authority  from 
Mr.  Holden  to  take  such  steps  as  might  be  necessary  to  enforce 
specific  performance  of  the  contract,  and  this  implied  an  authority 
to  file  a  bill  against  the  Defendant  company.  It  is  submitted  that 
these  debtors  were  proper  parties  to  be  joined  with  the  trustee  as 
Plaintiffs  in  a  suit  for  specific  performance,  and  on  either  ground 
the  motion  is  misconceived. 

Mr.  Jackson,  for  the  Defendants. 

Sir  R.  Malins,  V.C.:— 

I  am  satisfied  upon  the  evidence  that  Mr.  Holden  intended  all 
proceedings  should  be  taken  which  were  necessary  for  the  purpose 
of  enforcing  the  contract,  and  I  should  therefore  have  held  that 
there  was  sufficient  authority  to  the  solicitor  to  do  all  that  was 
required  in  this  suit,  and  that  there  was  an  implied,  if  not  an 
express,  authority  to  institute  the  suit ;  and  if  it  had  been  neces- 
sary that  the  assignor's  name  should  be  used,  then  the  solicitor 
would  have  had  authority  to  join  his  name  in  the  suit ;  but  I  am 
clearly  satisfied  that,  under  the  Act  of  1861,  all  the  property  was 

(1)  3  Men  12.  (2)  4  Beav.  493. 

(3)  1  Jac.  &  W.  467. 
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Tested  in  the  trustee  in  the  same  way  as  if  the  assignor  had  become     v.-C.  M. 
a  bankrupt.  1868 

In  Bankruptcy  the  assignees  can  sue  in  their  own  names  for     fintom 
anything  belonging  to  the  bankrupt ;  but  it  is  said  that  as  this  is  *  , 

the  case  of  a  trust  deed  executed  in  the  form  of  Schedule  D.  Fury  Wm 

to  the  Bankruptcy  Act,  and  inasmuch  as  there  might  be  a  surplus,       

after  all  the  debts  are  paid,  coming  to  the  bankrupt,  he  was  there- 
fore a  necessary  party  to  the  suit.  But  the  197th  section  of  the 
Bankruptcy  Act  assimilates  the  case  of  an  assignment  in  all  re- 
spects to  a  bankruptcy,  and  I  think  that  Mr.  Blease,  the  trustee  of 
the  insolvent  firm,  was  quite  competent  to  enforce  the  contract  in 
his  own  name.  The  consequence  is,  that  Messrs.  Fenton,  Holden, 
&  Edwards,  were  unnecessary  parties  to  the  suit,  and  that,  although 
Mr.  Holden  intended  to  authorize  all  necessary  things  to  be  done, 
the  use  of  his  name  in  this  suit  not  being  necessary,  the  solicitor 
had  no  right  to  use  it  in  this  suit  without  express  authority. 

No  one  can  be  made  a  party  to  a  Chancery  suit  without  an 
express  or  implied  authority,  and  there  was  neither  express  nor 
implied  authority  in  this  case. 

The  result  is  that  Mr.  HolderCs  name  was  improperly  placed  on 
the  record ;  and  the  important  question  is,  who  is  to  pay  the  costs 
of  this  motion  ?  As  I  have  come  to  the  conclusion  that  Mr.  Holden 
is  entitled  to  succeed  on  the  motion,  I  am  bound  to  say  that,  as  a 
price  of  success,  he  must  have  his  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Bower  &  Cotton. 
Solicitors  for  the  Defendants :  Messrs.  Doyle  &  Edwards. 
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V.-C.  M.  MATHIESON  v.  HARROD. 

1<m  Copyright— Registry— Date  of  Publication— 5  AS  Vid.c  45. 

In  registering  a  copyright  in  the  registry  book  of  the  Stationers9  Company 
in  pursuance  of  the  Act  5  &  6  Vict.  c.  45,  it  is  not  sufficient  to  enter  the 
month  in  which  the  first  publication  takes  place ;  but  the  day  of  first  publi- 
cation must  be  stated. 

X  HIS  bill  was  filed  by  the  Plaintiffs,  as  the  registered  proprietors 
of  the  copyright  in  a  book  entitled  "  Mathieson's  Brighton  and 
Suburban  Directory"  for  an  injunction  to  restrain  the  Defendant 
from  publishing,  selling,  or  disposing  of  a  book  entitled  the  "Postal 
and  Commercial  Directory  of  Sussex"  containing  any  parts  of  the 
Plaintiff's  book. 

The  cause  now  came  on  for  hearing,  and  a  preliminary  objection 
was  raised  that  the  Plaintiff's  book  had  not  been  properly  entered 
in  the  book  of  registry  of  the  Stationers9  Company,  in  pursuance  of 
the  Act  5  &  6  7ict.  c.  45. 

It  appeared  from  the  evidence  that  the  Plaintiffs  had  not 
entered  upon  the  registry  the  day  upon  which  the  book  was  pub- 
lished, but  only  the  month  in  which  it  was  published,  that  is  to 
say,  the  month  of  December,  1866. 

Mr.  Qlasse,  Q.C.,  and  Mr.  Langworihy,  for  the  Plaintiffs : — 

It  is  not  necessary  under  the  Copyright  Act  (5  &  6  Vict,  c.  45) 
for  the  publisher  of  a  book,  in  order  to  entitle  him  to  sue  upon  his 
copyright,  to  do  more  than  enter  the  time  of  first  publication,  and 
this  is  sufficiently  indicated  by  entering  the  month.  The  13th 
section  of  the  Act  specifies  that  the  "  time  "  shall  be  entered,  and 
by  the  form  given  in  the  schedule  to  the  Act  the  "date"  is 
required  to  be  entered.  This  variation  shews  that  the  exact  day 
of  the  month  is  not  of  importance.  All  that  the  public  require  to 
be  informed  of  is  the  time  of  the  expiration  of  the  copyright,  and 
if  the  month  only  is  entered,  then  the  monopoly  given  by  the  Act 
would  expire  at  the  commencement  of  the  month,  since  the  pub- 
lisher had  failed  to  protect  himself  further  by  an  omission  of  the 
precise  day.  In  the  case  of  Low  v.  Uoutledge  (1)  the  objection 
(1)  33  L.  J.  (Ch.)  717 ;  S.  C.  Law  Bep.  1  Ch.  42 ;  3  H.  L.  100. 
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that  a  false  date  was  entered  was  held  sufficient  to  make  the  V.-C.  if. 
registry  invalid,  bat  this  is  not  a  false  entry,  since  the  book  was       1868 

actually  published  during  the  month  of  December.    In  Wood  v.  Mathtesow 
Boo8ey(iy  it  was  held  to  be  an  insufficient  registry  because  the     bjuoob 

publisher  had  only  entered  the  year  of  publication,  and  this  was,  of       

coarse,  too  wide  a  statement. 

Mr.  Shatter,  Q.C.,  and  Mr.  Fischer,  for  the  Defendant,  men- 
tioned the  case  of  Sayer  v.  Dicey  (2),  but  were  not  called  upon  to 
address  the  Court. 

Sir  R  MALnsrs,  V.O. : — 

As  the  Defendant  in  this  case  raises  a  question  independent  of 
merits,  it  may  be  surmised  that  he  has  no  merits  to  rest  upon.  I 
assume,  however,  that  both  parties  may  have  a  perfectly  good  case; 
but  the  Legislature  in  conferring  a  copyright  by  Act  of  Parliament 
bas  done  so  subject  to  certain  conditions,  by  compliance  with  which 
alone  is  a  publisher  entitled  to  that  right.  I  should  be  very  sorry 
if  my  decision  were  to  have  the  effect  of  preventing  the  Plaintiff's 
from  supporting  their  copyright  if  they  are  entitled  to  it ;  but  I 
find  that  that  will  not  be  the  case,  since  the  Plaintiffs  may  re- 
register their  copyright 

It  is,  therefore,  a  mere  question  whether  the  present  suit  can  be 
maintained.  By  the  13th  section  of  the  Act  it  is  provided,  that 
the  proprietor  of  a  copyright  may  make  an  entry  in  the  registry 
book  of  the  Stationers'  Company  of  the  title  of  the  book,  the  time 
of  first  publication,  and  the  name  and  place  of  abode  of  the  pub- 
lisher thereof;  and  by  the  24th  section  it  is  declared  that  no 
proprietor  of  a  copyright  in  any  book  shall  be  entitled  to  maintain 
an  action  or  suit  in  respect  of  an  infringement  of  such  copyright 
unless  he  shall  have  caused  an  entry  to  be  made  in  the  registry 
book  of  the  Stationers9  Company  of  such  book  pursuant  to  the  Act. 
Then  in  the  schedule,  a  form,  of  entry  is  given,  in  one  column  of 
which  the  "  date n  of  first  publication  is  required  to  be  entered. 
No  doubt  there  is  a  variance  in  the  expression  used,  but  they  both 
mean  the  same  thing ;  and  upon  this  question  the  case  of  Sayer  v. 
Dicey  is  an  authority. 

(1)  Law  Rep.  2  Q.  B.  340.  (2)  3  Wils.  60. 


V. 

Habbod. 
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V.-C.  M.  The  real  object  of  the  entry  of  the  date  is,  that  the  public  may 
1868  know  when  the  copyright  commenced,  and  when  it,  therefore,  would 
Mathieson  end ;  and  the  omission  of  the  date  deprives  the  Plaintiff  of  his 
right  to  sue  under  the  Act.  I  should  have  come  to  this  conclusion 
if  there  had  been  no  decision  on  the  subject — that  the  registry  of 
the  month  of  publication  was  too  loose  an  expression ;  for  if  I 
held  that  the  entry  of  the  month  was  sufficient,  the  same  argu- 
ment might  be  used  with  respect  to  the  year  of  publication.  It  is 
quite  clear  that  would  not  do,  and  by  permitting  any  deviation 
from  the  terms  of  the  Act  you  introduce  the  greatest  laxity.  Be- 
sides, there  is  no  more  difficulty  in  a  man  stating  the  day  than  the 
month,  and  it  is  obvious  that  the  omission  was  a  mere  act  of 
neglect.  My  opinion  is,  that  the  Plaintiffs  have  not  complied 
with  the  requirement  of  the  Act  of  Parliament. 

But  the  question  is  concluded  by  authority,  for  in  the  case  of 
Low  v.  Routledge  (1),  where  a  wrong  date  was  given,  there  was,  at 
any  rate,  a  statement  of  the  right  month ;  but  still  Vice-Chancellor 
Kinderaley  decided  that  a  variation  in  the  date  was  bad,  and  as 
far  as  that  case  applies  to  this  I  am  bound  to  consider  it  as  a 
decision  adverse  to  the  present  contention. 

In  Wood  v.  Boosey  (2)  Mr.  Justice  Blackburn  said,  that  in  order 
to  comply  with  the  Act  it  was  not  sufficient  to  state  the  year,  and 
if  the  year  is  not  sufficient,  the  month  is  not  enough.  I  feel 
bound,  therefore,  to  decide  that  where  it  is  required  that  the  date 
should  be  stated  the  provisions  of  the  Act  are  not  satisfied  with- 
out an  entry  of  the  day,  month,  and  year. 

The  express  terms  of  the  24th  section  of  the  Act  are  so  clear 
that  I  have  no  alternative  but  to  dismiss  the  bill  with  costs. 

Solicitor  for  the  Plaintiffs :  Mr.  W.  Elam. 
Solicitor  for  the  Defendant :  Mr.  George  Biller. 

(I)  33  L.  J.  (Ch.)  717 ;  S.  C.  Law  Rep.  1  Ch.  42 ;  3  H.  L.  100. 

(2)  Law  Rep.  2  Q.  B.  340. 
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Nov.  23,  24. 


In  re  ORIENTAL  COMMERCIAL  BANK.  V.-O.  G. 

1868 
ALABASTER'S  CASE. 

Company— Agreement  to  amalgamate — Terms  of  Exchange  of  Share* — Applica- 
tion by  Shareholder — Liability  of  Shareholder — Contributory, 

In  March,  1865,  an  agreement  was  come  to  between  the  respective  direc- 
tors of  two  companies,  C.  and  B.,  to  amalgamate,  upon  terms  that  each 
shareholder  of  company  C.  was  to  take  a  certain  proportionate  number  of 
shares  of  company  B.  at  a  fixed  nominal  value,  with  other  provisions ;  and  by 
resolutions  passed  at  an  extraordinary  general  meeting  of  the  C,  shareholders 
in  April,  1865,  it  was  resolved  that  the  agreement  should  be  carried  out,  and 
that  company  C.  should  be  wound  up  voluntarily.  On  the  17th  of  May  a 
deed  was  executed  carrying  out  this  agreement. 

In  June,  1865/  A*,  a  shareholder  of  company  C,  received  from  the  liquida- 
tors a  circular  letter  requesting  him  to  send  his  share  certificates  to  them,  to 
be  exchanged  for  certificates  of  shares  in  company  2?.,  and  enclosing  for  him 
to  fill  up  a  printed  letter  addressed  to  the  liquidators,  requesting  them  to 
obtain  for  him  certificates  of  B.  shares  in  exchange  for  his.  This  form  A. 
filled  up,  signed,  and  returned,  with  his  share  certificates  enclosed,  to  the 
liquidators.  He  afterwards  received  a  form  of  notice  of  an  intended  share- 
holders' meeting  of  company  B.,  which  he  did  not  attend.  He  never  received 
any  letter  of  allotment  of  B.  shares,  and  though  the  directors  of  company  B. 
declared  a  dividend,  be  never  received  a  dividend  warrant. 

In  July,  1866,  company  B.  was  ordered  to  be  wound  up ;  and  shortly  after 
A.  was  informed  that  his  name  had  been  settled  on  the  list  of  con  tributaries, 
and  then  for  the  first  time  learned  that  his  name  had  been,  on  the  9th  of  Sep- 
tember, 1865,  placed  on  the  share  register.  He  also  found  that  a  form  of 
certificate  of  shares  had  been  issued  by  company  B.  in  exchange  for  those 
received  from  company  C,  which  bore  on  its  face  these  words,  "  For  account 
of  the"  (C.  company)14 in  liquidation,  subject  to  covenants  of  May  17, 
1865.*  These  certificates  were  forwarded  by  the  B.  directors  to  the  liquida- 
tors of  company  <7.,  who  retained  them,  so  that  A.'s  certificate  of  shares  in 
company  £.  never  reached  him  personally. 

In  February,  1868,  by  a  decree  of  the  Court,  in  a  suit  instituted  on  the 
10th  of  November,  1865,  it  was  declared  that  the  arrangement  of  March, 
1865,  was  beyond  the  powers  of  the  directors  of  company  C,  and  was  not 
binding  on  any  of  the  shareholders  of  company  C. : — 

Eddt  that  A.,  though  his  application  was  not  commenced  till  January, 
1867,  was  entitled  to  have  his  name  removed  from  the  list  of  contributories  of 
company  B. 

1  HIS  was  a  summons,  adjourned  from  Chambers,  on  behalf  of 

Bdxrt  George  AUkuter,  seeking  to  have  his  name  removed  from 
Vou  va  T  2 


Cask. 


274  EQUITY  OASES.  [L.  R. 

V.-C.  G.  the  list  of  contributories  of  the  Oriental  Commercial  Bank,  Limited, 
1868  in  respect  of  thirty-three  £20  shares  in  the  company. 
Alabaotkb's  In  March,  1865,  Mr.  Alabaster  was  the  holder  of  100  shares  of 
£20  each,  in  the  Financial  Corporation,  Limited,  which  was  a  com- 
pany registered  on  the  29th  of  December,  1863,  with  a  capital  of 
£3,000,000,  at  first  in  30,000  shares  of  £100  each,  and  afterwards 
in  150,000  shares  of  £20  each.  Of  these,  75,000  had  been  issued, 
on  which  £2  had  been  paid. 

In  the  course  of  March,  1865,  a  scheme  was  on  foot  for  amalga- 
mating the  Financial  Corporation  with  the  Oriental  Commercial 
Bank.  This  was  a  company  which  had  been  registered  on  the 
30th  of  December,  1864,  also  with  a  capital  of  £3,000,000,  in 
150,000  shares  of  £20  each,  of  which  75,000  had  been  issued, 
on  wliich  £5  had  been  paid. 

On  the  24th  of  March,  1865,  a  preliminary  agreement  was  signed 
by  the  directors  of  the  corporation  and  of  the  bank  containing  the 
heads  of  the  proposed  amalgamation.  By  this  it  was  provided  that 
for  every  three  shares  in  the  corporation  one  share  in  the  bank 
should  be  exchanged,  so  that  75,000  of  the  corporation  £2  shares 
should  be  replaced  by  25,000  bank  £5  shares ;  the  25,000  bank 
shares  to  be  credited  as  £4  paid  up,  instead  of  £5,  for  the  purposes 
of  calls ;  and  the  funds  of  the  corporation,  when  realized,  to  be 
paid  into  the  accounts  of  the  bank  for  every  one  of  the  25,000 
shares,  to  the  amount  of  £6  per  share,  to  be  credited  only  as  £5. 
There  were  several  other  minor  provisions. 

On  the  27th  of  March  notices  were  issued  by  the  corporation 
directors  of  a  meeting  to  be  held  on  the  12th  of  April,  at  which 
resolutions  were  to  be  passed  for  carrying  into  effect  the  proposed 
amalgamation ;  and  on  that  day  the  meeting  was  held,  and  the 
resolutions  were  passed,  amongst  which  was  one  that  the  corpora- 
tion should  be  wound  up  voluntarily.  These  resolutions  were  con- 
firmed at  another  meeting  held  on  the  9th  of  May. 

On  the  17th  of  May  a  deed  was  executed,  expressed  to  be  made 
between  the  bank  of  the  first  part,  the  corporation  of  the  second 
part,  and  the  liquidators  of  the  third  part,  and  which  purported  to 
carry  into  effect  the  proposals  for  amalgamation  contained  in  the 
agreement  of  the  24th  of  March. 

On  the  6th  or  7th  of  June  following,  Alabaster  received  from 


YOL  VK]  EQUITY  CASES.  275 

the  secretary  of  the  corporation  a  circular  letter  in  the  following     V.-O.  Q. 
terms,  similar  letters  having  been  issued  to  all  the  corporation        1868 

shareholders.  Alabawm'b 

Case. 

"London,  E.C.,  6th  June,  1865.  

u  The  Financial  Corporation,  Limited, 
M 14,  Leadenhall  Street. 
"Sir, — I  am  instructed  by  the  liquidators  to  request  that  you 
will  at  your  earliest  convenience  transmit  to  this  office  your  pre- 
sent share  certificates  in  order  that  a  proper  requisition  may  be 
made,  and  the  certificates  for  exchange  in  the  Oriental  Commer- 
cial Bank  may  be  accordingly  prepared.  Annexed  is  the  form 
requiring  your  address,  date,  and  signature,  to  accompany  your 
returned  signature. 

*  I  am,  Sir,  your  obedient  servant,  John  Big  gam,  Secretary." 

Enclosed  in  the  circular,  and  printed  on  the  fly-leaf,  was  a  docu- 
ment in  the  following  form : — 

" .  .  .  .  1865. 

"  To  the  Liquidators  of  the  Financial  Corporation,  Limited,  Lead- 
enhall Street,  London,  E.C. 

"  Gentlemen, 

aI  beg  herewith  to  enclose  you  my  certificates,  Nos.  ,  re- 

presenting shares  in  your  company,  in  exchange  for  which  I 

beg  that  you  will  obtain  certificates  for  the  corresponding  number 
of  shares  in  the  Oriental  Commercial  Bank,  Limited,  or  say  one 
share  of  the  latter  for  every  three  of  your  company. 

"  I  am,  gentlemen,  your  obedient  servant, 


a      ■      .      • 


Mr.  Alabaster  filled  up  this  form,  signed  and  returned  it,  with 
his  share  certificates  enclosed,  to  the  liquidators  of  the  corpora- 
tion. 

In  February,  1866,  a  report  and  balance  sheet  were  presented 
by  the  directors  of  the  bank  to  their  shareholders  at  the  ordinary 
general  meeting,  held  on  the  22nd  of  February,  1866.  They  were 
to  this  effect:  "The  directors  have  much  pleasure  in  reporting 
that  the  profits  of  the  bank  for  the  six  months  ending  the  31st  of 
December  last,  after  payment  of  all  charges,"  and  so  on,  "  amount 
to  "  so  much  (specifying  the  amount)  "  equal  to  23  per  cent,  per 

72  2 
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V.-O.  G.     annum  on  the  amount  of  paid-up  capital  ranking  for  dividend. 
1868       The  directors  now  declare  an  interim  dividend  for  the  past  six 
Alabastbr's  months,  at  the  rate  of  £10  per  cent,  per  annum,  clear  of  income 
°ASB-       tax  which  will  absorb£8500,leavingabalanceof  £11,127 13s.  2d.," 
and  so  on.     It  ended  thus:  "The  directors  would  remind  the 
shareholders  that  this  result  has  been  obtained  without  the  assist- 
ance of  the  additional  capital  of  £125,000,  shortly  falling  due  from 
the  Financial  Corporation.    This  sum,  when  received  and  employed 
in  extending  the  business  of  the  bank,  must  tend  still  further  to 
consolidate  and  strengthen  its  position,  as  well  as  augment  its 
future  profits."    Then  followed  the  balance  sheet,  which  shewed 
items  corresponding  with  those  stated  in  the  agreement  and  deed 
of  amalgamation. 

Notice  of  this  meeting  was  sent  to  Mr.  Alabaster,  but  he  did  not 
attend  it 

On  the  4th  of  August,  1866,  an  order  was  made  for  continuing 
under  supervision  the  voluntary  winding-up  of  the  bank,  which 
had  been  resolved  upon  on  the  12th  of  July  previous.  At  this  date 
only  39,255  out  of  75,000  shares  in  the  corporation  had  been 
registered  for  exchange  by  their  holders  (230)  for  shares  in  the 
bank. 

Shortly  afterwards  Mr.  Alabaster's  name  was  placed  on  the  list 
of  contributories  for  the  thirty-three  shares.  He  then  for  the  first 
time  discovered  that  his  n&me  had  been,  on  the  9th  of  September, 

1865,  placed  on  the  share  register  of  the  bank.  No  letter  of  allot- 
ment was  sent  to  him  by  the  bank ;  and  though  the  bank  had 
declared  a  dividend,  they  never  sent  him  a  dividend  warrant  or 
other  notification. 

It  then  appeared  that  the  dividend  had  been  credited  in  account 
with  the  liquidators  upon  the  whole  of  the  25,000  shares,  although 
only  a  portion  had  then  been  taken  in  exchange. 

It  also  appeared  that  at  intervals  from  July,  1865,  to  March, 

1866,  the  Financial  Corporation  certificates,  after  having  been  re- 
ceived from  the  shareholders  by  the  liquidators,  were  forwarded  by 
them  to  the  directors  of  the  bank,  and  in  return  for  them  bank 
share  certificates  were  sent  by  the  directors  of  the  bank  to  the 
liquidators  of  the  corporation,  who  deposited  them  for  safety  with 
their  bankers. 
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These  bank  share  certificates  were  in  the  following  form : —  V.-O.  G. 

«  Distinctive  No.  779.  im 


u  Register  No.  775.  Alabaster's 

u  For  account  of  the  Financial  

Corporation,  Limited,  in  liquida- 
tion, subject  to  covenants  of  May 
17, 1865. 
"  Capital  £3,000,000. 

"  The  Oriental  Commercial  Bank,  Limited. 
^    A  ,  x  u  150,000  shares  of  £20  each. 

Oriental 
Commercial 

Bank,  Limited. 

Registered 

30  Deo.  1804. 


"  This  is  to  certify  that  Robert  George  Alabaster,  of  Finsbury 
Market,  is  the  proprietor  of  thirty-three  shares  of  £20  each,  num- 
bered from  52,725  to  52,757,  both  inclusive,  in  the  Oriental  Com- 
mercial Bank,  Limited,  subject  to  the  rules  and  regulations  of  the 
company,  and  that  up  to  this  day  there  has  been  paid  in  respect  of 
each  of  such  shares  the  sum  of  £4. 

"  Given  under  the  common  seal  of  the  said  company,  the  18th 
day  of  July,  1865. 

"  Demetrio  Pappa,  "  Aug.  M.  KingleyA  Directorg» 

Manager."  By.  Spicer,  ) 

In  January,  1867,  Alabaster  first  applied  to  have  his  name  re- 
moved from  the  list  of  contributories. 

By  a  decree  made  on  the  28th  of  February,  1868,  by  Vice-Chan- 
oellor  Wood,  in  a  cause  of  Clinch  v.  Financial  Corporation  (1),  insti- 
tuted on  the  10th  of  November,  1 865,  by  a  shareholder  on  behalf  of 
himself  and  all  the  other  shareholders  in  the  corporation  (except 
the  Defendants),  it  was  declared  "  that  the  arrangement  in  the  bill 
mentioned,  come  to  between  the  directors  of  the  Financial'  Corpo- 
ration, Limited,  and  the  directors  of  the  Oriental  Commercial  Bank, 
Limited,  for  an  amalgamation  of  the  two  companies  on  the  terms 
in  the  said  bill  mentioned,  was  beyond  the  powers  of  the  directors 
of  the  said  Financial  Corporation,  Limited,  and  was  not  authorized 

(1)  Law  Rep.  5  Eq.  450. 
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V.-0.  G.      by  the  articles  of  association  thereof,  and  that  such  arrangement  is 
1868        not  binding  on  the  Plaintiff  nor  on  any  of  the  members  of  or  share- 
Alabaster's  holders  in  the  said  Financial  Corporation,  Limited ;"  and  it  was 
Ca8B-       further  declared  "  that  the  resolutions  of  the  12th  of  April,  1865, 
in  the  said  bill  mentioned,  were  not  within  the  powers  of  a  general 
or  any  other  meeting  of  the  said  Financial  Corporation,  Limited, 
and  were  not  authorized  by  the  memorandum  or  articles  of  associa- 
tion of  the  said  corporation,  nor  by  the  Companies  Act,  1862,  and 
that  the  same  are  not  binding  on  the  Plaintiffs  or  any  other  dis- 
sentient member  of  the  said  Financial  Corporation." 

This  decree  was,  on  the  6th  of  November,  1868,  affirmed  on 
appeal  by  the  Lord  Chancellor  and  Lords  Justices  (1),  certain  con- 
sequential directions  (not  material  to  be  stated)  being  varied. 

Mr.  Hellish,  Q.C.,  Mr.  Kay,  Q.C.,  and  Mr.  T.  C.  Renshaw,  for 
Alabaster : — 

The  question  is,  what  is  the  position  of  Mr.  Alabaster  as  one  of 
the  Financial  Corporation  shareholders  who  assented  to  the  amal- 
gamation ;  it  having  been  declared  by  a  decree  of  the  Court  that 
the  arrangement  for  amalgamation  is  not  binding  on  any  of  the 
corporation  shareholders.  It  is  not  pretended  that  he  ever  entered 
into  any  separate  negotiation  or  contract  with  the  bank ;  that  he 
ever  applied  for  shares,  or  that  any  letter  of  allotment  of  shares 
was  ever  sent  to  him.  He  never  dealt  with  any  one  but  the 
directors  of  his  own  company. 

The  contention  on  the  other  side,  no  doubt,  will  be,  that  though 
not  a  contributory  by  virtue  of  any  agreement  between  himself 
and  the  directors  or  shareholders  of  the  bank,  yet  the  bank  having 
been  ordered  to  be  wound  up  before  he  made  an  application  to  be 
taken  off  the  register,  he  must  now  be  retained  on  the  list. 

But,  first,  no  question  of  laches  from  non-inquiry,  such  as  is 
described  by  Lord  Cranworth  in  Doumes  v.  Ship  (2),  can  arise 
here.  Alabaster  was  entitled  to  assume  that  what  was  proposed  to 
be  done  could  be  carried  out. 

Further,  it  cannot  be  said  that  he  ever  assented  to  the  winding- 
up,  except  upon  the  terms  of  the  deed  being  carried  out.  He  sent 
in  his  certificates,  with  a  request  to  be  supplied  with  bank  share 

(1)  Law  Rep.  4  Ch.  117.  (2)  Law  Rep.  3  H.  L.  343,  356. 
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certificates,  in  a  form  which  was  not  in  language  of  his  own.  It  is     V.-0. 6. 
impossible  to  extract  an  assent  out  of  that,  or  if  an  assent,  only        1868 
on  the  terms  of  the  deed  being  carried  out,  one  of  these  terms  Aulbasisb's 
being,  as  the  Lord  Chancellor  and  the  Lords  Justices  have  held,       0am* 
that  the  whole  of  the  75,000  corporation  shares  should  be  sent 
in  to  be  exchanged    How,  then,  can  he  be  held  liable  to  be  a  con- 
tributory ? 

[Reference  was  made  to  Dowries  v.  Ship  (1),  and  Spademan  v. 
Ewns  (2).] 

It  was  only  as  part  of  the  arrangement,  and  in  no  other  sense, 
that  he  agreed  to  take  the  shares.  Holding  out,  to  be  good  for 
anything  against  a  shareholder,  must  be  a  holding  of  himself  out. 
The  fact  that  others  have  held  him  out,  will  not  bind  him.  The 
form  of  the  bank  certificate  itself  shews  that  the  exchanged  shares 
were  to  be  held  by  the  holder  "  for  account  of  the  Financial  Corpo- 
ration, Limited,  in  liquidation,  subject  to  covenants  of  May  17, 
1865." 

[PeRatt's  Case  (3)  was  also  referred  to.] 

Sir  Rounddl  Palmer,  Q.C.,  Mr.  Bruce,  Q.C.,  and  Mr.  Macnaghten 
for  the  liquidators  of  the  bank : — 

We  rely  on  the  principles  laid  down  in  Lawrence's  Case  and 
KincaicTs  Case  (4),  as  shewing  that  delay  will  deprive  a  share- 
holder of  his  right  to  set  aside  a  voidable  contract. 

In  this  instance  it  is  clear  that  Mr.  Alabaster  meant  to  have  his 
name  registered. 

The  reason  why  Mr.  PeHatfs  name  was  taken  off  the  list  of 
oontributories  of  the  Richmond  Company  was,  that  he  took  his 
shares  subject  to  a  condition  which  the  company  never  fulfilled  (5). 
Elkingtoris  Case  (6),  on  the  other  hand,  more  closely  resembles  this. 

It  has  been  said,  that  all  Mr.  Alabaster  knew  was,  that  his 
directors  were  carrying  out  an  agreement,  and  that  he  was  entitled 
to  assume  that  it  was  intra  vires.  But,  from  the  evidence,  it 
appears  that  he  had  actual  notice  of  all  that  was  going  on.  It  is 
too  late  for  him  now  to  attempt  to  repudiate. 

(1)  Law  Rep.  3  H.  L.  843.  (4)  Law  Rep.  2  Ch.  412. 

(2)  Ibid.  171.  (5)  Ibid.  527, 531-2. 

(3)  Ibid.  2  Ch.  527.  (6)  Ibid.  511. 
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280  EQUITY  CASES.  [L.  R. 

V.-O.  o.         Mr.  TP.  M.  Jame8f  Q.C.,  and  Mr.  Eddis,  far  the  creditors'  repre- 
1868        sentative  of  the  bank : — 

a  We  are  the  only  persons  really  interested  in  this  question, 
which  is  this,  whether  we  are  to  get  paid  by  only  a  fraction  of  the 
corporation  shareholders,  or  by  the  whole  ? 

How  is  it  possible  that  our  rights  can  be  affected  by  want  of 
notice  between  Alabaster  and  the  bank  ?  In  what  respect  does 
our  case  differ  from  that  of  the  creditors  in  Overend's  Case,  Odkes 
v.  Turquand  (1 )  ?  In  that  case,  Oalces  or  Peek  may  have  said,  "I 
was  induced  to  take  these  shares  through  fraud;'9  in  this,  Mr. 
Alabaster  can  only  say,  "  I  was  put  upon  the  register  through  a 
common  misapprehension.9* 

The  Vice-Chancellor  : — In  Over  end!  s  Case  there  was  a  contract 
Toidable,  but  not  void. 

Mr.  James : — The  contract  here  was  between  Alabaster  and  the 
bank,  which  contract  the  bank  might  have  enforced.  Alabaster 
could  not  have  been  heard  to  say,  "  Oh,  but  before  that  we  made  a 
common  mistake."  He  must  be  taken  to  have  known  the  contents 
of  the  deed.  Knowing  them,  he  goes  to  the  company  and  says, 
"  Give  me  your  shares ;"    Is  not  that  enough  ? 

The  Yice-Changellob  : — But  what  were  the  terms  of  that 
contract? 

Mr.  James : — The  contract  was  upon  no  terms  at  all  as  far  as  the 
bank  are  concerned.  What  the  liquidators  of  the  corporation  may 
have  done  cannot  affect  the  bank  or  their  creditors.  The  bank  have 
nothing  to  do  with  the  stoppage  in  transitu  of  the  certificates  by 
the  corporation  liquidators.  Suppose  they  had  passed  these  shares 
on  to  Alabaster,  and  he  had  sold  them,  would  not  the  purchaser 
have  been  liable?  When  they  got  into  the  hands  of  the  liqui- 
dators they  got  home  to  the  shareholder.  The  legal  title  of  Ala- 
baster to  the  shares  is,  therefore,  complete. 

Even  if  either  the  liquidators  or  Alabaster  might  have  filed  a  bill 
to  get  rid  of  these  shares,  on  the  ground  that  the  contract  was 
voidable,  neither  they  nor  he  have  chosen  to  do  so  before  the 
winding-up.    Alabaster's  name  is  on  the  register,  and,  in  the  first 

(1)  Law  Rep,  2H.L.  325. 
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instance — that  is  to  say,  so  far  as  creditors  are  concerned — he  must  Y.-0. 0. 

be  retained  there.  1868 

If  creditors  are  not  to  be  allowed  to  rely  on  the  fact  of  the  name  Alabastbr's 

of  the  shareholder  being  on  the  register,  how  can  the  Court  stop  Gum* 
short  of  fixing  the  creditor  with  knowledge  of  every  transaction 
between  the  shareholder  and  the  company  ? 

Mr.  MeUish,  in  reply : — 

I  am  quite  willing  to  argue  the  question  on  the  ground  put 
by  Sir  R.  Palmer ;  namely, — Has  Alabaster  agreed,  within  sect.  23 
of  the  Companies  Act,  1862,  to  become  a  member  of  the  bank? 
Alabaster  made  no  agreement  with  the  bank.  The  only  agreement 
made  was  between  the  corporation  and  the  bank.  All  Alabaster 
agreed  to  was  in  effect  this :  "  If  such  a  state  of  things  ever  arises, 
that  my  shares  are  to  be  exchanged  for  those  of  the  bank,  I 
agree ;  if  not,  I  do  not  agree."  There  was  no  privity  of  contract 
That  forms  the  substantial  difference  between  this  and  Over  end' 9 
Caw,  where  there  was  an  actual  agreement;  the  only  question 
there  being :  Did  fraud  exist  so  fax  as  to  entitle  the  shareholder  to 
rescind  the  contract  ? 

Many  of  the  corporation  shareholders,  refused  to  come  in.  If 
the  corporation  had  been  in  a  highly  flourishing  condition,  pro- 
bably they  would  all  have  refused.  How,  then,  can  they  be  con- 
sidered to  have  become  members  of  the  company  within  the  23rd 
section  ? 

A  "proper  requisition,"  within  the  wording  of  the  letter  of  the 
6th  of  June,  means  a  requisition  in  accordance  with  the  terms  of 
the  agreement  But  there  were  no  other  terms  of  agreement  than 
those  which  were  stated  in  the  deed. 

The  case  has  been  argued  as  if,  supposing  Alabaster  had  been  the 
only  man  who  sent  in  a  requisition,  he  would  have  been  bound. 
But  it  is  impossible  so  to  construe  the  instrument  To  make  the 
agreement  binding,  the  holders  of  all  the  75,000  shares  must  have 
sent  in  their  certificates. 

The  only  other  fact,  namely,  that  of  his  having  received  notice 
of  a  meeting,  can  never  be  held  sufficient  to  communicate  to  him 
the  fact  that  he  was  a  shareholder  in  the  company. 

If  Alabaster  knew  of  the  fact  of  the  dividend  being  declared,  the 
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V.-0.  G.     circumstance  of  his  having  received  no  dividend  warrant  would  be 
1868        the  strongest  possible  proof  to  him  that  he  was  not  considered  a 

Alabaster's  shareholder. 

Ca8E*  Alabaster  never  got  the  share  certificates ;  they  were  conditional 

on  the  face  of  them  ;  and  the  result  of  the  evidence  is,  that  the 
liquidators  kept  them  back  with  the  knowledge  and  consent  of  the 
bank.  If  an  attempt  had  been  made  to  sell  these  shares,  it  would 
have  been  discovered  that  they  were  not  ordinary  shares.  It  would 
have  been  found  from  the  books  of  the  corporation  that  they  were 
to  be  kept  apart,  to  be  used  only  if  the  arrangement  should  be 
carried  out,  not  if  it  fell  through. 


Nov.  24.    Sir  G.  M.  Giffabd,  V.C.  :— 

This  is  an  application  on  the  part  of  Mr.  Alabaster  to  have  his 
name  struck  out  from  the  list  of  the  contributories  of  the  Oriental 
Commercial  Bank.  He  was  a  shareholder  of  the  Financial  Corpo- 
ration. Between  that  corporation  and  the  bank  an  agreement  for 
what  is  called  amalgamation  was  entered  into,  intended  to  be 
carried  out  through  the  medium  of  a  voluntary  winding  up  of  the 
corporation.  The  basis  of  amalgamation  was  agreed  to  between 
the  directors  of  the  corporation  and  the  bank  on  the  24th  of 
March,  1865.  Notice  was  sent  to  the  shareholders  of  the  corpora- 
tion on  the  27th.  On  the  12th  of  April,  1865,  the  basis  was 
assented  to  at  a  meeting  of  the  shareholders  of  the  corporation. 
On  the  9th  of  May,  1865,  there  was  a  second  meeting,  and  on  the 
17th  of  May,  1865,  a  deed  intended  to  bind  the  corporation  and 
the  bank  was  executed,  founded  on  the  terms  and  basis  which  had 
been  agreed  to. 

This  deed,  and  the  terms  and  basis  on  which  it  is  founded,  were 
the  subject  matter  of  a  suit  which  was  instituted  by  a  Mr.  Clinch 
on  the  10th  of  November,  1865.  It  was  a  suit  on  behalf  of  him- 
self and  the  other  shareholders  in  the  corporation;  and  in  that 
suit  a  decree  was  made  dated  the  28th  of  February,  1868.  It 
declared  : — [His  Honour  read  the  extract  set  out  above,  and  con- 
tinued : — ] 

Then  there  was  a  decree  following  out  those  declarations.    The 
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decree  was  appealed  from  and  affirmed  with  a  variation  which  I  do     V.-O.  G. 
Dot  think  material.    It  is  unnecessary  to  read  the  judgments  in        1868 
the  Court  of  Appeal.    The  arrangements  were  held  to  be  void ;  alabaotbb'b 
and  without  going  through  them,  I  think  it  sufficient  to  state  that       GasEu 
their  scope  was  the  sale  of  the  good-will  and  assets  o£  and  an 
exchange  of  the  shares  in,  the  corporation,  75,000  in  number,  for 
25,000  shares  in  the  bank,  with  superadded  conditions  and  provi- 
sions, which  together  rendered  it  impossible  to  cany  out  the  amal- 
gamation piecemeal.  It  was  essential  that  the  whole  75,000  shares 
should  be  exchanged  for  the  whole  25,000,  and  the  other  conditions 
complied  with,  otherwise  the  whole  must  fail.     This  was  never 
done,  and  the  entire  arrangements  were  set  aside  by  the  decree 
referred  to. 

Mr.  Alabaster,  however,  assented  to  the  intended  amalgamation. 
He  sent  in  the  certificates  of  his  shares  in  the  corporation  to  be 
exchanged  for  shares  in  the  bank.  These  he  sent  in  to  the  liqui- 
dators of  the  corporation.  The  liquidators  received  a  certificate  of 
shares  from  the  bank  in  respect  of  them,  and  Mr.  Alabaster's  name 
was  placed  on  the  share  register  of  the  bank  as  a  shareholder.  This 
was  done  on  the  9th  of  September,  1865.  His  name  was  on  the 
register  from  this  time  to  the  winding-up  of  the  bank,  which  dates 
from  the  12th  of  July,  1866.  The  only  attempt  to  remove  it  is  the 
present  application,  which  commenced  in  January,  1867., 

The  most  material  documents  as  affecting  Mr.  Alabaster  person- 
ally are,  first,  the  circular  of  the  6th  of  June,  1865,  and  his 
answer;  secondly,  the  report  and  balance  sheet  of  the  22nd  of 
February,  1866  ;  and,  thirdly,  the  certificate  handed  to  the  liqui- 
dators, but  retained  by  them.  Sir  B.  Palmer  also  read  some  com- 
munications between  the  manager  of  the  bank  and  the  liqui- 
dators, but  unless  the  facts  I  have  stated  and  the  documents  I 
We  mentioned  as  most  material  afford  sufficient  ground  for 
holding  Mr.  Alabaster  to  be  a  contributory,  his  application  must 
succeed. 

[His  Honour  here  read  the  circular  of  the  6th  of  June,  1865 ; 
Mr.  Alabaster  8  reply  to  that  circular ;  the  extracts  above  given  from 
the  report  and  balance  sheet,  presented  to  the  directors  of  the  bank 
on  the  22nd  of  February,  1866  ;  and,  finally,  the  certificate  of  bank 
shares,  observing  that  it  had  this  important  clause  in  the  margin, 


284  EQUITY  CASES.  [L  E. 

V.-G.  G.     "  For  acconnt  of  The  Financial  Corporation,  Limited,  in  liqnida- 
1868        tion,  subject  to  covenants  of  May,  1865,"  thus  distinctly  referring 
Alababtxb's  t°  the  deed  of  amalgamation.    His  Honour  continued : — ] 

Ca8E-  Every  one  of  these  documents  and  everything  that  took  place, 

must  necessarily  be  referred  to  the  deed,  and  the  arrangements  on 
which  it  was  founded.  The  requisition  as  to  the  certificates,  and 
the  handing  them  in,  was  consistent  with  this ;  so  was  the  special 
form  of  the  certificates ;  so  was  the  balance  sheet ;  so  was  the 
mode  in  which  the  dividends  of  10  per  cent,  were  dealt  with,  for 
though  declared  they  were  not  paid,  but  carried  oyer  in  acconnt 
with  the  corporation  on  the  whole  25,000  shares.  The  registration 
of  Mr.  Alabaster's  name  was  not  communicated  to  him.    Every- 

• 

thing  that  was  communicated  was  consistent  with  the  intended 
completion  of  the  amalgamation  as  one  entire  transaction.    No 
certificates  were  handed  to  him,  nor  was  he  ever  in  a  position  to 
insist  on  their  being  so  handed ;  no  allotment  was  made  to  him ; 
no  dividend  was  paid  to  him ;  nor  was  he  ever  entitled  to  receive 
any.    He  did  not  know  his  name  was  on  the   register  before 
August,  1866,  that  is  to  say,  after  the  winding-up.     He  did  not 
believe  himself  to  be  a  shareholder  in  the  bank.    He  entered  into 
no  separate  agreement  or  negotiation  with  the  bank.    All  that 
took  place  was  part  and  parcel  of  the  amalgamation,  originating 
from,  and  based  on  it.    That  amalgamation  he  never  could  have 
enforced  against  the  bank  or  the  bank  against  him.    He  had  not 
the  power  to  affirm  or  carry  it  out.    The  arrangements  on  which  it 
was  founded  were  void  and  not  voidable  merely,  and  this  being  so, 
I  am  of  opinion  that  what  has  been  said  as  to  Oakes  v.  TwrquanA  (1), 
*  Downes  v.  Ship  (2),  and  Lawrence's  Case  (3),  has  no  application. 
In  the  first  of  these  cases,  there  was  an  agreement  with  the 
individual  which  he  could  affirm,  which  was  binding  till  he  dis- 
affirmed, and  which  he  did  not  disaffirm  previously  to  the  winding- 
up.     In  the  other  cases  it  was  in  the  power  of  the  individual  to 
adopt  and  insist  on  and  obtain  the  benefit  of  what  was  done;  and 
enforce  his  contract  against  the  company ;  and  adoption,  arising 
from  what  he  did,  or  neglected  to  do,  and  abstained  from  doing, 
was  held  to  be  the  result. 

(1)  Law  Rep.  2  H.  L.  325.  (2)  Law  Rep.  3  H.  L.  343. 

(3)  Law  Rep.  2  Ch.  412. 
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There  is  a  wide  difference  between  a  voidable  and  a  void  trans-     T.-0.  G. 
action.    If  the  transaction  be  void  there  can  be  no  contract.    In        1868 
this  case  nothing  was  done  or  took  place  bat  what  was  part  and  Alabawtebb 
parcel  of  the  void  amalgamation.    Nothing  transpired  from  which       Cabil 
Mr.  Alabaster  ought  to  have  known  that  his  name  was  on  the 
register,  or  which  would  be  a  ground  for  imputing  that  knowledge 
to  him.    He  gave  no  authority  to  anyone  to  place  it  there.    The 
placing  it  there  was   not  justifiable.      The  liquidators  rightly 
retained  the  certificates,  for  they  referred*  to  the  deed  of  amalga- 
mation, and  were  part  of  that  uncompleted  transaction.    Mr.  Ala- 
foder  did  not  individually  contract  to  become  a  shareholder; 
neither  did  he  do  anything  which  estopped  him  from  denying  that 
he  was  one. 

For  these  reasons,  therefore,  I  am  of  opinion  that  his  name 
ought  to  be  taken  from  the  list  of  contributories. 

As  regards  the  costs,  Mr.  Alabaster  must  have  his  costs,  but 
baring  regard  to  the  state  of  the  affidavits,  I  shall  deduct  from 
those  costs  three-fourths  of  the  costs  of  the  affidavits  and  deposi- 
tions. The  costs  of  the  liquidators  and  of  the  creditors'  repre- 
sentative, as  between  solicitor  and  client,  will  come  out  of  the 
estate. 

Solicitors  for  Mr.  Alabaster :  Messrs.  Flux,  Argles,  &  Rawlins. 

Solicitors  for  the  Bank  and  Liquidators :  Messrs.  Uptons,  Johnson, 
&  Upton. 

Solicitors  for  the  Creditors'  Representative :  Messrs.  Orosley  & 
Burn. 
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V.-O.J:  PAEHALL  v.  VAttA™ +*****«'*,„„,    ! 

1869  ' 

^  Administration — ifoecttforsfctp  Account — Jfarr  Gakbex. 

/an  23.  >u>  &  Co. 

A.  being  indebted  at  his  death  to  a  bank  for  a  s 

he  had  deposited  with  them  the  title  deeds  of  a 

powered  his  executors  to  charge  his  real  estates  in  i 

His  widow  and  sole  executrix  was  allowed  by  the 

Executorship  Account,"  and  had  deposited  the  title  deeds  of  part  of  jls*  mi 

estate  as  a  security  for  the  increased  amount  due  to  the  bank  and  future 

advances.     The  moneys  were  drawn  out  from  time  to  time  in  small  sums, 

and  applied  by  the  widow  for  her  own  personal  expenses,  and  in  carrying  on 

AJs  farm,  as  well  as  in  payment  of  his  debts  : — 

Hdd,  that,  in  the  absence  of  any  notice  to  the  bank  that  A.'s  widow  was 

committing  a  breach  of  trust  in  applying  the  money  for  her  own  purposes, 

they  were  entitled  in  a  suit  for  administering  A's  estate  to  prove  as  creditors 

for  the  amount  of  their  advances  on  the  executorship  account  secured  by  the 

deposit  of  title  deeds  made  by  A's  widow. 

AdJOUKNED  SUMMONS  upon  a  claim  by  the  London  and 
County  Batik  as  incumbrancers  upon  the  testator's  estate  for  the 
sum  of  £2,593  17s.  1(2.,  made  up  of  a  debt  due  from  the  testator, 
and  also  of  sums  drawn  out  by  the  executrix  upon  the  executorship 
account. 

Richard  FarhaS,  the  testator,  was  a  customer  of  the  London 
and  County  Bank,  and  having  overdrawn  his  account,  deposited 
with  the  bank,  on  the  20th  of  November,  1861,  the  title  deeds  of 
his  Bridge  HUl  Farm,  with  a  memorandum  stating  that  such  title 
deeds  were  to  be  held  as  a  security  for  the  sum  of  £1000,  and  all 
moneys  which  should  at  any  time  be  due  on  the  general  balance 
of  his  account. 

The  testator  died  on  the  11th  of  December,  1861,  and  the 
balance  due  from  him  to  the  bank  at  that  time  was  £846,  which, 
within  a  few  days,  was  reduced  by  a  payment  of  £114  to  the 
sum  of  £732.  By  his  will,  dated  the  4th  of  October,  1853,  the 
testator  appointed  his  wife,  Mary  FarhaU,  executrix  and  trustee, 
and  three  other  persons  (who  did  not  act)  executors  and  trustees  of 
his  will,  directed  payment  with  all  convenient  speed  of  all  his 
debts,  funeral  and  testamentary  expenses,  and  empowered  his 
trustees  from  time  to  time,  in  execution  and  furtherance  of  the 
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trusts  and  purposes  of  the  will,  during  the  lifetime,  but  always  by      V.-C.  J. 
the  direction  in  writing  of  his  wife,  to  whom  he  gave  a  rent-charge       1869 
of  £100  a  year  charged  upon  his  freehold  hereditaments,  to  con-     fabhall 
yert  and  get  in  the  whole  or  any  portion  of  the  personal  estate, 
and  to  sell  by  public  auction  or  private  contract,  and  convert  into 
money,  or  exchange,  the  whole  or  any  portion  of  the  real  estate 
....   and  at  any  auction  to  buy  in  and  likewise  to  resell,  or, 
in  aid  of  his  personal  estate,  to  mortgage  and  grant  powers  of  sale 
of  the  whole  or  any  portion  of  the  same  without  being  answerable 
for  any  loss. 

The  will  was  proved  by  Mrs.  FarhaU  alone  in  May,  1863,  and 
she  alone  accepted  the  trusts  of  the  will,  and  acted  in  the  executor- 
ship. Immediately  after  the  testator's  death  she  applied  to  the 
bank  to  allow  her  to  draw  on  her  late  husband's  account.  The 
manager  refused  to  honour  a  cheque  drawn  by  her  in  her  personal 
character ;  but  on  being  referred  by  the  widow  to  Mr.  Geoghegan, 
a  solicitor,  and  one  of  the  executors  and  trustees  named  in  the 
will,  he  wrote  to  ask  whether  the  testator's  executors  authorized 
Mrs.  FarhaU  to  open  an  executorship  account.  Mr.  Geoghegan 
replied  that  Mrs.  FarhaU  was  the  only  one  of  the  executors  who 
would  prove  the  will,  and  that  she  could  draw  cheques  on  account 
of  the  testator's  estate.  Upon  this  the  bank  [opened  an  account, 
entitled  u  Mr.  Richard  FarhaU!  e  Executors'  Account,"  and  honoured 
cheques  upon  it  signed  thus:  "Mary  FarhaU  for  executors  of 
Richard  FarhaU." 

Considerable  sums  were  from  time  to  time  paid  into  this  account, 
and  much  larger  sums  drawn  out.  At  the  end  of  1862,  the 
account  having  been  overdrawn  to  the  extent  of  £1171  lis.  6d., 
the  bank  pressed  for  security  for  the  current  balance  against  her ; 
whereupon  Mrs.  FarhaU  agreed  to  charge  the  property  of  which 
the  bank  held  the  title  deeds,  and  also  another  portion  of  testator's 
estate  called  South  Eaton  and  Poundfidd,  with  such  current  balance, 
and  on  the  10th  of  January,  1863,  deposited  the  title  deeds  with  a 
memorandum  declaring  that  the  deeds  should  be  held  by  the  bank 
as  a  security  for  the  £2000  (then  due  to  them),  and  for  all  moneys 
which  should  at  any  time  be  due  from  her  to  them  on  the  general 
balance  of  her  account  with  them,  and  undertaking  that  she  and  all 
other  necessary  parties  would,  whenever  required,  execute  a  valid 
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V.-0.  J.     legal  mortgage  of  the  property  for  securing  payment  of  the  £2000 

1869        and  such  balance.     This  memorandum  was  signed  by  Mary  Far* 

FabhIll    *^  a-^or  ^e  executors   of  the  late  Richard  FarhaM."    Mrs. 

_   v-         FarhaU  also  gave,  as  a  further  security  for  the  balance,  the  joint 

and  several  promissory  notes  of  herself  and  her  brother  for  £500. 

On  April,  1864,  the  balance  due  to  the  bank  from  the  testator  at 
the  time  of  his  death  was,  at  Mrs.  FarhalTs  request,  transferred  to 
the  executorship  account  In  October,  1864,  the  bank  ceased  to 
make  payments  on  the  executorship  account,  which  then  stood  at 
£2578  19s.  lid.  against  the  executors,  and  was  increased  by  in- 
terest and  commission  to  £2593  17s.  Id.  on  the  1st  of  January, 
1867,  which  sum,  with  interest  thereon,  was  claimed  to  be  due  to 
the  bank  from  the  testator's  estate. 

In  January,  1867,  the  bill  in  the  present  suit  was  filed  on  behalf 
of  an  infant  daughter  of  the  testator,  beneficially  interested  under 
the  will,  for  the  purpose  of  administering  the  testator's  real  and 
personal  estate. 

The  bank  carried  in  their  claim  for  £2593  17s.  Id,  in  March, 
1867,  and,  by  arrangement,  an  order  was  made  by  consent  at 
Chambers,  on  the  6th  of  May,  1868,  for  the  sale  of  the  estates,  and 
payment  out  of  the  proceeds  of  the  £732  2*.  3d.  (which  was 
admitted  to  be  due  to  the  bank  from  testator  at  the  time  of  his 
death),  with  an  inquiry  as  to  what  was  due  to  the  bank  over  and 
above  that  sum.  In  pursuance  of  this  inquiry,  the  bank  claimed 
the  balance  of  their  original  claim  for  £2593  17*.  Id. 

In  his  affidavit,  made  in  support  of  the  claim  by  the  bank,  the 
manager  stated  that  "all  the  payments  made  by  the  bank  on 
the  said  account  were  made  in  reliance  upon  the  authority  of 
Mrs.  FarhaU  to  mortgage  the  testator's  real  estate  in  aid  of  bis 
personalty,  and  were  made  by  the  bank  bond  fide,  and  with  every 
reason  to  suppose  that  Mrs.  FarhaU  was  properly  applying  the 
money  in  payments  due  from  the  testator's  estate.  The  bank  never 
had  any  knowledge,  suspicion,  or  notice  of  any  improper  applica- 
tion of  any  of  the  money,  even  if  any  such  improper  application 
was  made." 

In  the  affidavits  made  by  Mrs.  FarhaU  and  Mr.  Morion,  an 
accountant,  in  opposition  to  the  claim,  the  application  of  the  various 
sums  drawn  out  by  her  from  the  bank  upon  the  executonhip 
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account  was'  shewn,  from  which  it  appeared  that  only  £407  had      V.-C.  s. 
been  paid  on  account  of  debts  and  matters  strictly  connected  with        1869 
the  executorship,  and  that  the  great  bulk  was  expended  for  her     farhua 
own  purposes,  including  maintenance  and  personal  expenses  of 
herself  and  children,  "  and  in  various  speculations  with  regard  to 
the  purchase,  sale,  and  fanning  of  land "  (all  which  speculations 
had  proved  very  unsuccessful). 

The  manager  of  the  London  and  County  Bank  had  not  been 
cross-examined  upon  his  affidavit. 

Mr.  Kay,  Q.C.,  and  Mr.  F.  Waller,  in  support  of  the  claim,  con- 
tended that  in  the  absence  of  any  notice  that  the  moneys  drawn 
out  by  Mrs.  FarhaU  on  the  executorship  account  were  being 
applied,  not  in  payment  of  the  testator's  debts,  but  for  her  own 
purposes,  the  London  and  County  Bank,  advancing  the  money, 
were  entirely  discharged  from  seeing  to  its  application,  and  entitled 
to  the  benefit  of  their  security  given  under  the  power  in  the  will 
enabling  the  executors  to  charge  the  real  in  aid  of  the  personal 
estate :  Watkins  v.  Cheek  (1) ;  Eaynes  v.  Forshaw  (2) ;  Forbe$  v. 
Peacock  (3)  ;  Sabin  v.  Heape  (4) ;  Greetham  v.  Colion  (5) ;  Stroug- 
hXl  v.  Amtey  (6). 

Mr.  Drueey  Q.C.,  and  Mr.  Eaddan  for  the  Plaintiff  in  the  suit, 
contended  that  the  case  was  not  the  ordinary  one  of  executor  or 
trustee  mortgaging  in  order  to  pay  debts,  but  that  of  bank  and 
customer,  and  the  nature  of  the  account,  especially  having  regard 
to  the  small  amounts  periodically  drawn  out,  was  enough  to  shew 
that  this  was  a  mere  personal  account,  and  that  the  security  was 
given  for  advances  made,  not  for  the  purposes  of  the  will,  but  to 
the  executrix  on  her  own  account,  and  for  her  own  benefit.  As 
was  observed  by  Lord  Eldon  in  M'Leod  v.  Drummond  (7) :  "  I 
cannot  hold  that  it  is  competent  to  an  executor,  even  against  a 
pecuniary  or  residuary  legatee,  to  go  to  a  banker  immediately 
after  the  testator  s  death,  and  to  pledge  the  property  of  the  testator 
in  consideration  of  a  loan  to  be  then  made,  if  the  circumstances 

(1)  2  8.  &  S.  199.  (4)  27  Beav.  653. 

(2)  11  Hare,  93.  (5)  34  Ibid.  615. 

(3)  1  Ph.  717.  (6)  1  D.  M.  &  G.  633. 

(7)  17  Ves.  170. 
Y0&.VII.  Z  2 
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V.-O.  J.     shew  that  the  banker  knew  he  was  lending  the  money  to  that 

1869       person  in  such  a  manner  not  to  be  applied  conformably  to  the 

Fabhall     duty  of  the  executor ;  ...  or,  though  bond  fide,  not  in  the  cha- 

Fabhall.    racter  of  executor,  but  as  a  trader  without  any  connection  with 

that  character.**    Applying  that  language  to  the  present  case,  the 

bank  were  not  entitled  to  the  benefit  of  a  charge  upon  the  tes- 
tator's estate,  and  had  a  personal  demand  against  Mrs.  FarhaU 
only :  Eaynes  v.  Forshaw  (1)  was  also  referred  to. 

Mr.  Biggins,  and  Mr.  CottreU,  for  other  parties. 

Mr.  Kay,  in  reply,  was  stopped. 

Sir  W.  M.  James,  V.C. : — 

The  claim  must  be  allowed.  It  is  impossible,  in  my  opinion,  to 
draw  any  distinction  between  an  advance  by  a  banker  and  an 
advance  by  any  other  person  on  an  executorship  account,  nor, 
again,  can  I  draw  any  distinction  between  drawing  out  the  money 
in  one  lump  sum,  and  drawing  it  in  any  number  of  small  sums, 
unless  the  bank  had  notice  that  the  person  drawing  was  commit- 
ting a  breach  of  trust  by  applying  the  money,  not  for  the  purposes 
of  the  executorship,  but  for  his  own  purposes,  or  there  were  some- 
thing which  should  have  made  them  come  to  such  a  conclusion. 
It  seems  to  me  to  have  been,  so  far  as  the  bank  was  concerned, 
honestly  drawn  out,  and  that  there  was  no  culpable  negligence. 

I  am  therefore  of  opinion  that  the  bank  are  entitled  to  hold 
the  security  for  the  amount  of  their  claim.  I  may  add  that  I 
also  rely  on  the  circumstance  that  Mr.  Osborne,  the  manager  of  the 
bank,  has  not  been  cross-examined  on  his  affidavit. 

Solicitors:  Messrs.  Stevens,  Wilkinson,  &  Harries;  Messrs. 
Mercer  &  Mercer;  Messrs.  G.  8.  &  H.  Brandon;  Messrs.  Lewis, 
Mwnm,  &  Co. 

(1)  11  Hare,  93. 
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GRISSELL  v.  SWINHOE.  v.-c.  J. 

WHl — Legacy — Derivative  Interest — Election. 

A  testator,  being  entitled  under  a  settlement,  subject  to  a  life  interest, 
to  a  moiety  of  a  fund,  by  will,  after  reciting  (erroneously)  that  he  was,  under 
the  settlement,  "  subject  to  the  trusts  therein  contained,"  entitled  to  the 
whole,  purported  to  bequeath  the  whole,  and  to  give  one  moiety  to  the  hus- 
band of  the  lady  who  was  really  entitled  under  the  settlement  to  a  moiety  of 
the  fund : — 

Held,  that  the  husband,  who  had  become  his  wife's  administrator,  was  not 
bound  to  elect  between  the  legacy  and  his  wife's  moiety, 

DY  a  settlement,  dated  the  12th  of  January,  1848,  made  shortly 

before  the  marriage  of  George  Edmund  Eiggins,  of  Calcutta,  and 
Elizabeth  Frances  Herd,  a  trust  fund  was  settled  upon  trust  to  pay 
the  income  to  the  intended  wife  for  life,  for  her  separate  use,  and 
after  her  decease,  and  failure  of  children  of  the  marriage  (which 
happened),  and  in  default  of  appointment  by  George  E.  Eiggins 
(which  also  happened),  "  in  trust  for  such  person  or  persons  who 
would  under  the  Statute  of  Distribution*  be  entitled  to  the  personal 
estate  of  the  said  George  Edmund  Eiggins  in  case  he  died  intestate, 
and  in  the  like  shares  and  proportions  as  such  person  or  persons 
would  be  entitled  thereto." 

George  Edmund  Biggins  died  in  March,  1848,  leaving  his  widow, 
Elizabeth  Frances  Eiggins,  and  his  father,  George  Eiggins,  surviving. 
Shortly  after  his  death  the  trust  fund  became  represented  by  a 
sum  of  25,300  rupees. 

Mrs.  Eiggins  afterwards  married  the  Defendant,  Eenry  Swinhoe. 

George  Eiggins,  the  father,  died  in  April,  1855.  By  his  will, 
dated  the  14th  of  October,  1852,  after  reciting  that  under  the 
marriage  settlement  he  was, "  subject  to  the  trusts  therein  contained" 
in  favour  of  the  widow  of  his  son,  then  the  wife  of  Eenry  Swinhoe, 
entitled  to  the  sum  of  25,300  rupees,  he  gave  and  bequeathed  the 
said  sum  of  rupees  in  equal  moieties  to  Eenry  Swinhoe,  and  his 
(testator's)  daughter,  Charlotte  Julia,  wife  of  Major  Charles  GrisseU, 
for  his  and  her  absolute  use  and  benefit  respectively.  The  testator 
directed  that  if  either  or  both  of  them,  the  said  Eenry  Smnhoe 
.and  Charlotte  Julia  GrisseiU,  should  die  before  his  (testator's)  decease, 
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V.-C.  J,      the  bequest  thereby  made  to  him,  her,  or  them  respectively  should 
1809        not  lapse,  but  should  be  payable  to  his,  her,  or  their  executors  or 
Gbusell     administrators  respectively. 

Mrs.  GrisseU  died  in  her  father's  lifetime. 

Major  GrisseU  died  on  the  3rd  of  July,  1855,  having  by  will, 
dated  the  23rd  of  August,  1850,  appointed  three  executors,  of 
whom  only  one,  the  Plaintiff,  Thomas  GrisseU,  proved  the  will. 

Mrs.  Smnhoe  died  on  the  11th  of  August,  1866,  and  letters  of 
administration  to  her  personal  estate  were  granted  to  the  Defen- 
dant, Henry  Swinlioe. 

On  the  20th  of  March,  1868,  letters  of  administration  to  the 
personal  estate  of  Mrs.  GrisseU  were  granted  to  the  Plaintiff,  Thomas 
GrisseU. 

This  bill  was  filed  on  the  27th  of  March,  1868,  by  Thomas  Gfrw- 
seU,  against  Henry  Smnhoe  and  the  trustees  of  the  settlement,  for 
performance  and  execution  of  the  trusts ;  and  the  following  ques- 
tion was  raised  :— 

The  Plaintiff  claimed  one  moiety  of  the  fund ;  submitting  that, 
inasmuch  as  George  Higgins,  the  father,  purported  by  his  will  to 
dispose  of  the  whole  fund,  the  Defendant,  Henry  Smnhoe,  was 
bound  to  elect  whether  he  would  claim  the  moiety  to  which  his 
late  wife  was  entitled  under  the  settlement,  and  which  George 
Higgins  purported  to  bequeath  by  his  will,  against  the  disposition 
thereof  made  by  the  will ;  or  whether  he  would  confirm  such  dis- 
position. 

The  Defendant,  Henry  Smnhoe,  on  the  other  hand,  claimed  to 
be  entitled  to  three-fourths  of  the  fund — that  is  to  say,  to  two- 
fourths  as  the  administrator  of  his  late  wife,  Mrs.  Smnhoe,  and  to 
one-fourth  under  the  will  of  George  Higgins. 

The  children  of  Mrs.  Smnhoe  were  made  Defendants  by  amend- 
ment ;  but  their  claim  to  a  share  in  the  fund,  arising  out  of  a 
supposed  re-settlement  of  the  fund  in  May,  1860,  was  not  pressed 
at  the  hearing. 

Mr.  Bruce,  Q.C.,  and  Mr.  Fischer,  for  the  Plaintiff: — 

Upon  the  construction  of  this  clause  in  the  settlement  it  may 

be  contended  that  the  persons  meant  are  the  persons  who  would 

^answer  the  description  at  the  date  of  the  settlement ;  or  those  who 
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would  answer  the  description  at  George  Edmund  Higgins  death ;  V.-C  J, 
or,  thirdly,  those  who  would  answer  the  description  at  the  death  of        1869 

the  survivor  of  the  husband  and  wife.    The  Court  will  probably  Gbuuu. 

bold  the  second  of  the  above  to  be  the  true  construction.  a __*»__ 

DWIXHOli 

The  Vice-Cha^cellob  assented. 

Mr.  Brace : — We  then  say  that  Henry  Swinhoe  is  bound  to  elect. 
There  can  be  no  doubt  that  the  testator  intended  to  deal  with 
the  whole  fund,  subject  to  Mrs.  Swinhoe  s  life  interest. 

The  expression  in  his  will,  "  subject  to  the  trusts  therein  con- 
tained," confirms  this  view.  A  person  considering  himself  to  be 
part  owner  would  never  describe  himself  as  entitled  to  the  whole, 
subject  to  a  trust  in  favour  of  his  co-owner. 

In  Padbury  v.  Clark  (1)  a  testator,  being  entitled  to  the  moiety 
of  an  estate,  purported  to  give  the  whole  specifically.  His  niece, 
who  was,  in  fact,  entitled  to  the  other  moiety,  took  a  benefit  under 
the  will ;  and  she  was  held  bound  to  elect. 

In  EowttU  v.  Jenkins  (2)  a  testator,  being  entitled  to  the  moiety 
of  two  farms,  created  a  life  interest  in  all  his  real  and  personal 
estate,  and  then  devised  one  farm  subject  thereto  to  W.  and  E.  W. 
was  really  entitled  to  one-fourth  of  the  two  farms  already.  He 
was  held  bound  to  elect 

In  Qrowenor  v.  Durdon  (3)  a  testator,  whose  only  funded  pro- 
perty consisted  of  Long  Annuities,  which  he  had  purchased  in  the 
joint  names  of  himself  and  his  wife,  gave  away  his  funded  stock 
generally.  He  also  made  a  provision  for  his  widow ;  and  she  was 
held  bound  to  elect. 

Wintour  v.  Clifton  (4)  shews  that  an  express  declaration  is  not 
necessary  in  order  to  establish  an  intention  on  the  part  of  a  tes- 
tator to  dispose  of  more  than  belongs  to  him ;  it  may  be  presumed 
from  the  frame  and  language  of  the  instrument. 

Mr.  J.  T.  Humphry,  for  the  Defendant,  Henry  Swinhoe : — 

No  case  of  election  arises  here,  either  in  respect  of  the  subject 
matter  of  the  gift,  or  in  respect  of  the  person  benefited. 
The  rule  is,  that  the  intention  of  the  testator  to  dispose  of  the 

(1)  2  Mac  &  G.  298.  (3)  25  Bear.  97. 

(2)  2  J.  &  E.  706.  (4)  8  D.  M.  &  G.  641. 
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V.-C.  J.      property  which  is  not  his  own  must  be  clear ;  if  not  from  express 
1809        declaration,  at  least  by  necessary  implication.    It  must  be  shewn 
Ghxbmell     t°  be  impossible  that  he  could  have  meant  anything  else. 
fi   *-  Does  that  appear  in  this  instance?    The  testator  carefully 

describes  the  property,  and  then  makes  the  gift  "  subject  to  the 

trusts  "  in  the  settlement  contained  in  favour  of  his  son's  widow. 
We  submit  he  must  be  held  to  have  intended  to  give  no  more  than 
he  was  entitled  to  give. 

The  second  point  decided  in  Howell*  v.  Jenkins  (1)  is  in  our  favour. 
Testator  being  entitled  to  half  of  two  farms,  purported  to  give  the 
whole  to  i.for  life  (who  was  really  entitled  to  one-fourth  absolutely), 
and  after  his  death  to  give  one  farm  to  the  Plaintiffs.  The  Plain- 
tiffs, who  had  purchased  L.'s  interest  in  remainder,  were  not  put 
to  their  election. 

In  Stephens  v.  Stephens  (2)  it  was  held,  that  an  incumbrancer 
on  one  part  of  the  testator's  property,  taking  a  beneficial  interest 
under  the  will  in  another  part,  was  not  bound  to  elect.  A  devise 
of  an  estate  means  a  devise  subject  to  existing  incumbrances. 

Here  the  testator  has  made  no  gift  to  Mrs.  Swinhoe.  True  it  is 
that  Henry  Swinhoe  became  entitled  to  Mrs.  Swinhoe' s  estate,  but 
there  can  be  no  election  between  what  a  man  takes  under  a  will 
and  what  he  takes  under  a  derivative  title :  Lady  Cavan  v.  Ptd- 
teney  (3). 

The  Vice-chancellor  : — Mrs.  Swinhoe**  estate  might  have  been 
required  for  payment  of  debts. 

Mr.  Humphry : — Or  she  might  have  survived  her  husband. 

Mr^JBeff,  for  the  trustees. 

Mr.  Swanston,  Q.C.,  for  the  children. 

Mr.  Druce,  in  reply : — 

It  is  impossible  to  satisfy  the  language  of  the  testator  with- 
out supposing  that  he  intended  to  deal  with  the  whole  of  this 
property. 

(1)  2  J.  &  H.  706.  (2)  3  Drew.  697 ;  1  De  G.  &  J.  62. 

(3)  2  Ves.  644 ;  3  Ves.  384. 


«. 

SWIHHOE. 


VOL.  TIL]  EQUITY  OASES.  295 

It  cannot  be  denied  that  at  the  time  when  the  Defendant     V.-C.  J. 
Swinhoe  made  this  claim  he  had  an  independent  interest.    If  all        1869 
the  property  had  gone  to  pay  debts,  the  question  of  election  would     Obubill 
never  have  arisen,  that  is  all. 

The  Defendant  Smnhoe  cannot  take  the  fourth  bequeathed  to 
him  under  the  will  without  making  compensation  to  us  for  the 
amount  out  of  his  wife's  moiety. 

Sib  W.  M.  James,  V.C. : — 

I  think,  upon  the  first  point,  my  strong  impression  would  be  in 
favour  of  Mr.  Druce's  argument  I  should  have  said  that  the  gift 
of  25,300  rupees  was  such  as  to  make  a  case  of  election.  There 
is  no  question  that  if  without  recital  the  testator  had  given  a  sum 
of  25,300  rupees  in  the  way  in  which  he  has  given  that  amount, 
that  would  be  a  gift  of  the  whole,  which  he  had  no  right  to  give. 
The  foundation  of  the  claim  would  be,  that  the  testator  had  given 
something  which  he  had  no  right  to  give,  and  which  he  must  be 
assumed  to  have  intended  to  give. 

Then  the  question  arises,  whether  the  words  of  the  gift  here 
are  controlled  by  the  words  "subject  to  the  trusts;"  and  upon 
that,  as  I  am  going  to  decide  the  case  upon  the  other  point,  I  only 
say  that  the  strong  inclination  of  my  opinion  is,  that  the  words 
u  subject  to  the  trusts  therein  contained "  refer  to  the  trusts  to 
which  the  whole  fund  was  subject.  But,  except  the  life  estate  of 
the  widow,  there  was  nothing  to  which  the  fund  was  subject.  The 
rights  of  tenants  in  common  are  not  rights  of  one  subject  to  the 
other.  They  are  co-tenants,  having  an  equal  right.  You  cannot 
say  that  if  a  man  has  a  right  to  half  a  house,  he  has  that  subject 
to  the  right  of  another  person  to  the  other  half.  Therefore,  upon 
the  mere  question  of  the  construction  of  the  will,  I  should  have 
arrived  at  a  conclusion  against  the  legatee. 

But,  upon  consideration  of  the  circumstances  of  this  case,  I  am 
of  opinion  that  no  case  of  election  arises,  because  the  gift  is  to 
Henry  Swinhoe  in  his  own  right,  and  the  claim  is  by  him  as  the 
representative  of  Mrs.  Swinhoe.  True  it  is  that  the  representative 
of  Mrs.  Swinhoe,  being  her  husband,  would  be  entitled  to  the  ulti- 
mate surplus,  whatever  that  may  be,  of  that  which  he  took  as  her 
personal  estate.    But  that  is  a  mere  incident  to  her  estate. 
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V.-0.  J.  The  result  will  be  that  the  fund  is  divisible  in  fourths ;  three- 

1869       fourths  going  to  Henry  Stoinhoe,  and  the  remaining  fourth  to  the 

Gr^ll     Plaintiff. 

„    *  The  costs  of  all  parties,  as  between  solicitor  and  client,  will  come 

8WTOB0B.  r 

— —       out  of  the  estate ;  and  all  further  proceedings  will  be  stayed,  with 
liberty  to  apply. 

Solicitors  for  the  Plaintiff:  Messrs.  James  &  John  Hopgood. 
Solicitor  for  the  Defendant :  Mr.  J.  8.  Judge. 


v..a  J.  BLADE  *.  BARLOW. 

1869 

^vw  Partition  Suit — Legal  Question — Rolfs  Act — BiU  retained,  with  Liberty  to  bring 

Feb.  10.  an  Action. 

Plaintiff,  claiming  to  be  legally  entitled  to  an  undivided  share  in  a  freehold 
estate,  filed  a  bill  for  partition,  raising  the  question  of  whether,  upon  the  con- 
struction of  the  settlor's  will,  the  estate  passed  under  a  specific  or  under  a 
residuary  devise : — 

Held,  that  the  Court  had  no  jurisdiction  to  try  such  a  question  in  a  parti- 
tion suit ;  and  bill  ordered  to  be  retained  for  a  year,  with  liberty  to  the  Plain- 
tiff to  bring  such  action  as  he  might  be  advised. 

Application  that  the  Defendant  might  be  put  on  terms  not  to  set  up  the 
defence  of  the  Statute  of  Limitations  refused. 

JlN  March,  1805,  the  testator,  Jeremiah  How,  was  admitted  as 
tenant,  according  to  the  custom  of  the  manor  of  Broumstvood,  to  a 
oopyhold  estate  at  Hornsey,  in  the  county  of  Middlesex,  which  he 
thereupon  duly  surrendered  to  the  use  of  his  will.  He  entered 
into  possession  of  the  estate,  and  farmed  the  same  for  his  own 
benefit  until  his  death.  The  copyhold  lands  held  of  this  manor 
were  subject  to  the  custom  of  gavelkind. 

On  the  16th  of  May,  1831,  in  exchange  for  a  part  of  the  above 
oopyhold  estate,  the  testator  took  from  the  New  River  Company  a 
piece  of  land,  No.  9,  to  which  he  was  admitted  on  the  18th  of 
May,  1831,  as  tenant  according  to  the  custom  of  the  same  manor. 

On  the  17th  of  January,  1833,  he  made  his  will,  which  contained 
the  following  clause : — 
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"I  give  and  devise  unto  my  son,  Samuel  James  How,  all  that     V.-G.J. 
my  copyhold  estate  situate  at  Homsey,  which  I  have  surrendered       1869 
to  the  use  of  my  will,  with  the  hereditaments  and  appurtenances       Bum 
thereunto  belonging,  to  hold  the  same  unto  him,  my  said  son,  ** 

Samuel  James  How,  his  heirs  and  assigns  for  ever,  according  to  the       — 
custom  of  the  manor." 

Testator  afterwards  devised  and  bequeathed  all  the  rest,  residue, 
and  remainder  of  his  estate  and  effects,  of  what  nature  or  kind 
soever,  unto  his  three  sons,  Jeremiah,  Thomas,  and  Samuel  James 
Bow,  and  his  daughter,  Alice  Slade,  equally  between  them,  share 
and  share  alike, 
fie  died  in  February,  1834. 

After  his  death  Samuel  James  How  entered  into  possession  of 
the  copyhold  estate  and  the  piece  of  land,  No.  9,  and  so  continued 
till  his  death  in  1847.  By  his  will  Samuel  James  How  devised  his 
copyholds  in  the  manor  of  Brovmswood  to  his  brother,  Thomas 
How. 

After  the  death  of  Samuel  James  How,  Thomas  How  entered  into 
possession  of  the  copyhold  estate  and  piece  of  land,  and  so  con- 
tinued till  his  death  in  1852.  By  his  will  Thomas  How  bequeathed 
the  residue  of  his  property  (including  the  above  copyhold  estate 
and  piece  of  land)  to  his  wife  Harriet  for  life,  she  disposing  of  the 
principal  at  her  decease  among  his  children  as  she  might  in  her 
discretion  think  best. 

Harriet  How,  on  the  3rd  of  August,  1854,  procured  herself  to  be 
admitted  as  tenant  to  the  copyholds,  and  she  remained  in  posses- 
sion of  the  lands,  including  No.  9,  until  the  11th  of  December, 
1867. 

By  deed,  dated  the  20th  of  December,  1861,  she,  with  the  con- 
sent of  her  children,  enfranchised  the  estate. 

By  deed,  dated  the  11th  of  December,  1867,  Harriet  How  and 
her  children  conveyed  the  estate,  including  the  piece  of  land,  to 
the  Defendant,  Frederick  Barlow,  Bis  heirs  and  assigns,  who  had 
since  been  in  possession. 

The  Plaintiffs,  William  George  Slade  and  Jeremiah  Slade,  the 
heirs-at-law  in  gavelkind  of  Alice  Slade,  who  died  under  coverture 
on  the  29th  of  June,  1858,  filed  this  bill  on  the  27th  of  March, 
1868,  against  Frederick  Barlow,  alleging  that  upon  the  death  of 
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Jeremiah  How  his  three  sons  became  entitled  at  law,  as  his  heirs 
according  to  the  custom  of  the  manor,  to  the  piece  of  land,  No.  9, 
and  that  Alice  Slade  became  in  equity  the  owner  of  an  undivided 
fourth  of  the  same  piece  of  land ;  and  praying  for  a  partition. 

On  the  22nd  of  May,  1868,  the  Defendant  filed  an  answer,  stat- 
ing the  fact  of  the  surrender  of  the  copyhold  estate  to  the  uses  of 
Jeremiah  How's  will  before  the  date  of  his  will,  and  submitting 
that  the  piece  of  land  passed  under  the  will  to  Samuel  James  How 
and  his  heirs,  according  to  the  custom  of  the  manor,  by  virtue  of 
the  devise  to  him.  The  answer  also  stated  the  facts  as  to  posses- 
sion, and  set  up  the  Statute  of  Limitations. 

The  Plaintiffs  then,  on  the  3rd  of  September,  1868,  amended 
their  bill,  alleging  that  the  piece  of  land  was  never  surrendered  to 
the  use  of  Jeremiah  How's  will,  and  that  under  the  residuary  devise 
contained  in  that  will  the  three  sons  of  Jeremiah  How,  and  his 
daughter,  Alice  Slade,  became  entitled  to  the  piece  of  land  in  equal 
shares  as  tenants  in  common;  and  praying  for  a  partition  as 
before. 

The  cause  now  came  on  upon  motion  for  decree. 

Mr.  Kay,  Q.C.,  and  Mr.  Charles  Hall,  for  the  Plaintiffs. 

Mr.  Joshua  Williams,  Q.C.,  and  Mr.  0.  J.  Shehbeare,  for  the 
Defendant : — 

We  object  in  limine  that  this  is  an  ejectment  bill.  Such  a  bill 
was  by  Vice-Chancellor  Stuart  ordered  to  be  retained  for  a  year, 
with  liberty  to  the  Plaintiff  to  bring  an  action ;  and  this  decision 
was  affirmed  by  the  Lords  Justices :  Bolton  v.  Bolton  (1). 

(1)  1868.  July  21.    L.  JJ. 
Bolton  v.  Bolton. 


GeORQE  BOLTON  the  elder,  by 
will  made  in  1834,  as  alleged  by  the 
bill,  devised  an  estate  to  his  bod,  George 
Bolton,  and  proceeded  to  direct,  that  if 
George  Bolton  the  son  died  before  his 
(the  son's)  wife  Elizabeth,  she  should 
possess  the  land  for  her  life ;  and  after 
her  death  the  testator  devised  it  to  his 
five  grandchildren.  The  testator  died 
in  1834.     George  Bolton  the  son,  who 


was  the  testator's  heir-at-law,  possessed 
the  property  till  his  death  in  1865. 
His  wife  Elizabeth  died  in  his  lifetime. 
He  left  a  will,  by  which  he  devised  the 
property  in  fee  to  the  Defendant,  George 
Bolton,  who  was  one  of  the  five  grand- 
children named  in  the  will  of  the  ori- 
ginal testator.  Upon  the  death  of  George 
Bolton  the  son,  the  Defendant  George 
Bolton,  entered  into  possession  of  the 
property,  and  had  remained  in  possession 
ever  since.  The  Plaintiff,  who  was 
another  of  the  five  grandchildren,  filed 
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Mr.  Kay : — The  question  to  be  decided  is  one  of  construction, 
whether  this  piece  of  land  passed  under  the  devise  of  the  estate 


t  bill  for  a  partition.  The  Defendant, 
George  Bolton,  by  his  answer,  alleged 
that  he  was  entitled  as  devisee  of  the 
heir  of  George  Bolton  the  elder,  and  that 
the  Plaintiff  had  never  been  in  posses- 
sion ;  and  the  Defendant  claimed  to  have 
it  tried  by  proceedings  at  Law  whether 
George  Bolton  the  elder  had  devised 
anything  to  the  Plaintiff. 

Vice-Chancellor  Stuart  held  that  the 
Plaintiff  had  no  right  to  relief  till  he 
hid  established  his  title  at  Law.  His 
Honour,  therefore,  retained  the  bill  for 
a  year,  with  liberty  to  the  Plaintiff  to 
bring  an  action.    The  Plaintiff  appealed. 

Mr.  Joshua  Williams,  Q.C.,  and  Mr. 
Bagshawe,  for  the  Appellant,  referred  to 
21  &  22  Vict  c.  27  (Lord  Cairns9  Act) ; 

25  &  26  Vict.  c.  42  (Sir  John  Bolt's 
Act) ;  Baring  v.  Nash  (1  V.  &  B.  551) ; 
Agar  v.  Fair/ax  (17  Ves.  533) ;  Potter 
t.  Waller  (2  De  G.  &  Sm.  410). 

Mr.  Greene,  Q.C.,  and  Mr.  W.  Pear- 
son, for  the  Defendant,  George  Bolton, 
were  not  called  upon. 

Sib  W.  Page  Wood,  L  J.  :— 

The  question  upon  the  statute,  25  & 

26  Vict,  c  42,  is  involved  in  some 
degree  of  difficulty;  but  I  shall  say 
little  upon  it,  since  we  do  not  give  it 
roch  full  consideration  as  we  should 
have  done  if  our  view  as  to  the  effect 
of  the  will  had  been  different  from 
what  it  is.  The  position  of  the  parties 
U  this.  The  Defendant,  George  Bolton, 
ays  in  effect :  "  You  set  up  one  will, 
I  set  up  another.  I  do  not  abandon 
the  property,  even  if  you  establish  the 
will  you  set  up ;  but  1  say  that  I  know 
nothing  about  that  will  I  know  that 
the  alleged  testator  was  the  owner  of 
this  property,  and  that  my  devisor  was 


his  heir,  and  I  say  that  he  entered 
as  heir.  I  am  in  possession  under 
a  title  derived  from  him,  and  you 
cannot,  by  alleging  a  will  about  which 
I  know  nothing,  bring  the  matter  into 
Equity."  Now,  I  am  desirous  of  giving 
full  effect  to  the  provisions  of  the  Act 
of  Parliament  to  which  I  have  referred, 
and  of  preventing  matters  from  being 
litigated  first  before  one  tribunal,  and 
then  before  another ;  and  I  should  wish 
to  give  much  more  consideration  to  the 
present  case  if  the  Plaintiff  and  the 
Defendant  were  claiming  under  the 
same  instrument,  so  that  there  was 
nothing  to  be  decided  between  them 
but  a  question  upon  its  construction. 
But  here  the  Defendant  says  to  the 
Plaintiff,  f "  You  are  claiming  under 
colour  of  a  will  which  I  do  not  admit ; 
I  am  in  possession,  and  I  wish  not  to 
be  ousted  from  a  trial  by  jury.  I  wish 
to  have  your  legal  right  tried  before  you 
come  here  for  a  partition,  to  which  you 
can  only  be  entitled  as  tenant  in  corn- 
mon  under  the  will  of  George  Bolton 
the  elder,  which  you  are  not  yet  com- 
petent to  set  up  against  me  as  a  valid 
instrument."  1  should  feel  great  diffi- 
culty in  saying  that  the  Vice-Chancellor 
was  wrong  in  acceding  to  this  view ;  and 
the  inclination  of  our  minds  being 
against  the  Plaintiff  on  the  construction 
of  the  will  which  he  sets  up,  I  am 
satisfied  that  we  are  right  in  dismissing 
the  appeal  with  costs* 

Sib  C.  J.  Sklwtn,  LJ. : — 

I  also  am  of  opinion  that  the  order 
of  the  Vice-Chancel  lor  is  at  least  as 
favourable  an  order  as  the  Plaintiff  is 
entitled  to.  I  think  it  unnecessary  to 
decide  the  question  which  arises  upon 
the  construction  of  Sir  John  Bolts  Act* 


V.-0.  J. 
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Y.-C.  J.     "  with  the  hereditaments  and  appurtenances,"  or  under  the  residuary 
1869       clause  ? 


Slabs 

V. 


The  Vice-Chancellor  said  that  this  appeared  to  be  an  attempt, 
VWWm     under  colour  of  a  partition  suit,  to  get  a  construction  of  a  will 
against  a  Defendant  in  possession  of  the  property. 

Mr.  Kay :— By  Sir  John  BoWs  Act  (25  &  26  Vict  c-  42),  it  is 
provided  that  the  Court  of  Chancery  is  to  determine  every  question 
of  law  and  fact  cognisable  in  a  Court  of  Common  Law,  on  the 
determination  of  which  the  title  to  the  relief  in  Equity  depends. 
This  objection  was  not  taken  by  the  answer. 

t    Mr.  Shdbeare : — It  could  not  arise  until  the  bill  was  amended. 

Mr.  C.  Hall: — The  Plaintiff  might  formerly  have  proceeded  by 
writ  of  partition ;  and  she  is  now  entitled  to  sue  in  Equity. 

The  Vice-Chancellob  : — I  shall,  of  course,  follow  the  prece- 
dent which  has  been  lyade  by  Vice-Chancellor  Stuart,  and  the 
Court  of  Appeal,  in  Bolton  v.  Bolton. 

It  has  been  said  that  this  Court  is  perfectly  competent  to  try  the 
questions  which  have  been  raised.  But,  in  truth,  that  is  not  the 
state  of  the  law.    Seeing  that  the  real  object  of  the  suit  is  to  re- 


Apart  from  that  Act  the  course  of  the 
Court  is,  in  my  opinion,  correctly  laid 
down  by  the  Lord  Justice  Knight  Bruce, 
when  Vice-Chancellor,  in  Potter  ▼. 
Waller  (2  De  G.  &  Sm.  410),  where  he 
says,  that  it  has  been  stated  as  a  simple 
proposition  that  a  bill  for  partition  can* 
not  be  made  the  means  of  trying  a  dis- 
puted title.  That  is  according  to  my 
experience,  and  it  is  fortified  by  counsel 
of  great  eminence,  who  being  asked 
whether  they  knew  of  any  instance 
where  a  disputed  title  has  been  tried  by 
means  of  a  bill  of  partition,  were  un- 
able to  bring  forward  any  such  case. 
A  serious  question,  however,  arises, 
whether  that  which  has  been  the  course 
of  the  Court  has  not  been  altered  by 


the  Act?  That  question  we  do  not 
decide,  because  the  inclination  of  our 
opinion  is,  that  if  we  were  called  upon 
to  construe  this  will,  assuming  it  to 
have  been  duly  executed,  we  should 
hold  that  the  Plaintiff  has  not  estab- 
lished that  title  upon  which  alone  his 
right  to  partition  depends.  [His  Lord- 
ship then  adverted  to  some  of  the 
points  arising  on  the  wilL]  I  do  not 
wish  to  prejudice  more  than  is  necessary 
the  case  of  the  Plaintiff;  and  I  think 
it  sufficient  to  say  that  the  order  made 
is  at  least  as  favourable  as  anything  be 
is  entitled  to. 

Solicitors :  Messrs.  Ilifft,  BusbM,  £ 
Iliffe;  Messrs.  Skilbtck  db  Griffith. 
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cover  the  possession  of  land  tinder  a  legal  title,  and  that  all  the  V.-O.  J. 
questions  raised  are  legal  questions,  it  certainly  would  be  straining       1869 

Sir  John  Rolfs  Act  very  far  to  say  that  these  questions  can  be  Sladb 

determined  by  the  Court  of  Chancery.  BawLow 

Following  the  above  decision,  I  shall  direct  the  bill  to  be  retained       

for  a  year,  with  liberty  to  the  Plaintiffs  to  bring  such  action  at  law 
as  they  may  be  advised. 

Mr.  Kay  asked  that  the  Defendant  might  be  put  under  terms 
not  to  set  up  the  defence  of  the  Statute  of  Limitations. 

Mr.  Williams,  contra,  referred  to  Sutton  v.  Smith,  before  the  Court 
of  Common  Pleas,  January  19,  1869. 

Mr.  Kay : — There  a  decision  had  been  come  to  at  Law,  and  the 
attempt  was  to  get  rid  of  that  decision  by  a  new  proceeding.  There 
has  been  no  decision  adverse  to  us. 

The  ViceChancellob  : — Here  there  is  a  litigation.  The  suit 
for  a  partition  is  based  on  the  assumption  that  there  is  no  liti- 
gation. 

The  reason  why  the  bill  is  retained  is  this,  that  it  may  possibly 
turn  out  that  the  Plaintiffs  are  tenants  in  common.  I  retain  the 
bill  only  in  order  that  in  that  event  this  suit  may  be  made  avail- 
able. It  was  never  intended  that  the  right  to  retain  should  be  used 
as  a  means  of  altering  the  position  of  the  parties  in  the  common 
law  proceedings. 

The  application  must  be  refused. 

Solicitors  for  the  Plaintiffs :  Messrs.  S.  F.  Langham  &  Son. 
Solicitors  for  the  Defendant :  Messrs.  Oldershaw  &  Son* 
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v.-o.  J.  In  re  PEAT'S  TBUSTS. 

v-^^  Act  of  Limitations  for  India,  No.  x/f.,  of  1859 — Foreign  Law  —  Lex  Loci  or 

Jan.  SO.  Lex  Fori — Claim  in  respect  of  immoveable  Property — Tenancy  in  Common 

""— "  — Common  Agent — Presumed  Grant— Legal  Ouster, 

Tenants  in  common  of  house  property  in  Calcutta,  under  the  will  of  a 
testator  who  died  in  1803,  became,  in  1825,  reduced  to  two.  The  property 
had  ail  along  been  considered  as  leasehold,  in  which  view  one  of  the  surviving 
co-tenants  would,  in  the  events  that  had  happened,  be  entitled  to  five-ninths 
and  the  other  to  four-ninths  of  the  property ;  and  the  rents  had  been  received 
by  a  common  agent,  and  shared  accordingly.  In  1827  the  supposed  owner  of 
the  four-ninths  settled  her  share,  describing  it  as  a  moiety.  This  descrip- 
tion was,  nevertheless,  treated  as  an  error,  and  the  rents  were  continued  to  be 
received  as  before,  and  to  be  shared  in  the  same  proportions,  until  1864,  when 
it  was  discovered  that  the  property  was  freehold,  upon  which  footing  the 
supposed  owner  of  the  five-ninths  would  really  be  entitled  to  four-fifths,  and 
the  supposed  owner  of  the  four-ninths  to  one-fifth  only. 

In  1859  an  Act  of  Limitations  for  India  was  passed,  which  provides  that 
no  suit  for  the  recovery  of  immoveable  property  shall  be  maintained  in  any 
Court  within  the  British  territories  in  India  unless  the  same,  if  instituted 
after  two  years  from  the  passing  of  the  Act,  be  instituted  within  twelve  years 
from  the  time  when  the  cause  of  action  arose. 

The  property  having  been  sold,  and  the  proceeds  paid  into  Court,  the 
owner  of  the  three-fourths  claimed,  upon  Petition,  to  be  entitled  to  that  pro- 
portion of  the  fund : — 

Held  that,  under  the  English  law,  the  Court  would,  after  so  long  a  posses- 
sion and  user,  have  presumed  a  grant : 

Held,  further,  that  under  the  same  law  the  Court  would  have  held  the 
settlement  in  1827  by  one  of  the  co-tenants  to  have  been  a  legal  ouster  of  the 
other: 

Held,  further,  that  the  case  was  governed  by  Indian  law ;  that  under  the 
provisions  of  the  Act  of  the  Indian  Legislature  the  claim  of  the  Petitioner 
had  become  barred,  and  that  he  was  entitled  to  five-ninths  only  of  the 
fund. 

SAMUEL  PEATf  formerly  of  Calcutta,  but  afterwards,  and  at 
the  time  of  his  death,  of  Mount  Pleasant,  Northallerton,  Yorhhire, 
died  in  or  about  1803,  possessed  of  house  property  in  Calcutta,  to 
which,  under  his  marriage  articles  and  will,  his  children  became 
entitled  in  equal  shares  as  tenants  in  common. 

He  left  five  children,  Richard  Jonah,  Eliza  Henrietta,  Charlotte, 
Caroline  Mary,  and  William  Holbrooke  Peat. 

In  1821  Charlotte  Peat  died  intestate,  leaving  her  brother  Richard 
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Jonah  her  heir-at-law,  and  her  brothers  and  sisters  her  next     V.-O.  J. 
of  kin.  I8e9 

In  1824  Caroline  Mary  Peat  died  intestate,  leaving  her  brother       jn  „ 
Richard  Josiah  her  heir-at-law,  and  her  brothers  and  sister  her      tbuotI 
next  of  kin.  *— 

In  1825  William  Holbrooke  Peat  died,  intestate  as  to  real  estate 
according  to  the  law  in  force  at  Calcutta  ;  but  haying,  by  a  docu- 
ment in  the  nature  of  a  will,  dated  the  14th  of  February,  1825, 
which,  in  December,  1827,  was  admitted  to  probate,  bequeathed 
two-thirds  of  his  estate  to  his  brother  Richard  Josiah,  and  the 
remaining  third  to  his  sister  Eliza.  William  left  his  brother 
Richard  Jonah  his  heir-at-law. 

Down  to  this  period,  and  thenceforward  until  1864,  the  Calcutta 
property  was  always  treated  as  being  leasehold,  and  the  income  was 
shared  by  the  owners  on  that  understanding.  According  to  this  view, 
Richard  Josiah  Peat,  from  and  after  his  brother  William* 8  death,  was 
considered  entitled  to  five-ninths,  and  Eliza  Henrietta  to  four-ninths, 
of  the  property ;  and  they  shared  the  proceeds  accordingly. 

In  August,  1827,  Eliza  Henrietta  Peat  married  John  Sheppard, 
and  by  a  settlement  made  prior  to  the  marriage,  and  dated  the  6th 
of  August,  1827,  after  reciting  that  Eliza  Henrietta  Peat  was  pos- 
sessed of  "  a  moiety  or  equal  undivided  half  part  or  share  of  and 
in  the  said  messuages  at  Calcutta,  with  their  appurtenances,  for  the 
respective  residues  of  several  terms  of  years  then  to  come  and  un- 
expired therein  respectively,"  it  was  witnessed  that  "all  that 
moiety  or  equal  undivided  half  part  of  her,  the  said  Eliza  Hen- 
rietta Peat,  of  and  in  "  the  said  messuages  and  premises  in  Calcutta 
were  assigned  to  trustees  upon  certain  trusts  therein  mentioned 
during  the  lives  of  Eliza  Henrietta  Peat  and  John  Sheppard,  and 
after  the  death  of  the  survivor,  upon  trust  to  sell  the  same  pre- 
mises, and  to  stand  possessed  of  the  purchase-moneys  and  invest- 
ments thereof,  and  the  income  of  the  same,  and  of  the  messuages 
and  premises,  until  sale,  upon  certain  trusts  for  the  benefit  of  the 
children  of  the  marriage. 

On  the  4th  of  November,  1831,  Biehard  Jonah  Peat  died,  having 
by  will  dated  the  8th  of  February,  1831,  bequeathed  his  real  and 
personal  estate,  including  his  parts  or  shares  of  hereditaments  at 
Calcutta,  to  four  trustees  therein  named,  upon  certain  trusts  for 
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V.-C.  j.      the  benefit  of  his  widow,  Charlotte  Eliza,  for  life,  and  after  her 
1869       death,  of  his  son,  Frederick  Holbrooke  Peat,  and  his  children. 
In  n  In  the  year  1856  Mrs.  Sheppard,  having  survived  her  husband, 
r^^      died,  leaving  three  children,  Henrietta  Maria,  John  Edward,  and 
Frances  Anne,  wife  of  the  Rev.  Thomas  Smith. 

In  1864  Mrs.  Peat,  and  her  son  Frederick  Holbrooke  Peat,  re- 
quested their  trustees  to  join  with  the  children  of  Mrs.  Sheppard 
in  a  sale  of  the  Calcutta  property ;  and  an  examination  of  the  title 
was  made.  The  result  was,  that  in  December,  1864,  a  firm  of 
Calcutta  solicitors  wrote  to  say  that  the  tenure  of  the  property 
might  be  considered  freehold,  a  ground  .rent  being  payable  to 
Government ;  and  this,  on  investigation,  was  found,  in  September, 
1865,  to  be  the  case. 

In  June,  1866,  a  Petition,  of  which  the  present  was  an  amend- 
ment, was  presented  by  the  trustees  of  Richard  Josiah  PeaCs  will 
under  the  30th  section  of  the  22  &  23  Yict.  c  35,  asking  for  the 
opinion  and  advice  of  the  Judge  as  to  whether  the  Petitioners  were) 
under  the  circumstances,  barred  from  recovering  against  the  per- 
sons entitled  under  Mrs.  Sheppard9 s  settlement  more  than  ffre- 
ninths  of  the  Calcutta  property,  and  the  purchase-moneys  thereof, 
and  whether  the  Petitioners  could  safely  accept  and  receive  only 
five-ninths  of  the  rents  and  purchase-moneys. 

On  the  11th  of  June,  1866,  Vice-Chancellor  Wood  directed  the 
Petition  to  stand  over,  and  be  amended  by  being  intituled  in  the 
Trustee  Relief  Acts,  with  liberty  to  the  parties  to  proceed  to  a  sale, 
and  to  bring  the  purchase-moneys  into  Court,  without  prejudice. 

On,  the  18th  of  August,  1866,  an  agreement  was  entered  into 
between  the  parties  who  were  sui  juris,  that  the  purchase-moneys 
should,  after  deducting  the  costs,  charges,  and  expenses  of  and 
incident  to  the  6ale  and  the  Petition,  and  the  remitting  the  moneys 
to  England,  be  paid  into  Court  On  the  13th  of  March,  1867, 
part  of  the  property  was  sold. 

The  Petition,  as  now  amended,  was  presented  by  the  trustees  of 
Richard  Josiah  Peat's  will,  and  Frederick  Holbrooke  Peat  and  his 
infant  children ;  the  Respondents  being  Mrs.  Peat,  Mrs.  Shepforit 
children,  Mrs.  Smith's  trustees,  and  certain  agents. 

The  Petition  stated  that  when  Mrs.  Sheppard* e  settlement  was 
prepared,  the  parties  must  have  been  under  the  impression  that 
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William  H.  Peat  had  died  intestate  as  to  personal  as  well  as  to  V.-G.  J. 

real  estate,  and  that  consequently  the  settlement  professed  to  deal  1869 

with  one  moiety  of  the  fund  as  the  true  amount  of  Mrs.  Sheppartfs  jhr« 

share.  P^T'« 

It  also  stated  that  down  to  October,  1866,  the  rents  of  the  Cal-       

wtta  houses,  when  remitted  by  the  India  agents  to  the  agent  of 
all  parties  in  this  country,  were  divided  by  Mrs.  Peat  and  Mrs. 
Sheppar^s  children  in  the]  proportions  of  five-ninths  to  the  former 
and  four-ninths  to  the  latter ;  also  that  there  was  now  standing  in 
Court  a  sum  of  £15,388  16s.  lOd.  bank  annuities  In  the  Matter  of 
Samuel  Peafs  Estate  and  of  Peafs  and  Sheppar&B  Trusts,  represent- 
ing purchase-moneys.  The  Petitioners  submitted  that  the  trustees 
of  Richard  Josiah  Peat's  will  were  entitled  to  four-fifths  of  the 
fond;  the  Bespondents  contended  that  they  were  barred  by  the 
Statute  of  Limitations  from  claiming  more  than  five-ninths. 

Mr.  Willcock,  Q.C.,  and  Mr.  O.  Williamson,  for  the  Petitioners : — 

That  the  tenure  of  land  in  Calcutta  is  of  the  nature  of  freehold 
appears  from  Freeman  v.  Fairlie  (1). 

It  will  not  be  disputed  that  prior  to  1859  the  English  statute 
kw  of  limitations  extended  to  India. 

On  the  4th  of  May,  1859,  the  Act  of  Limitations  for  India,  No. 
xiv.  of  1859,  was  passed  (2).    The  Bespondents  will  no  doubt  con- 

(1)  1  Moo.  Ind.  App.  305.,  shall  be  applicable,  shall  be  the  follow- 

(2)  Act  No.  xrv.  of  1859  for  India,      ing,  that  is  to  say  " : — 
iatituled,  "An  Act  to  provide  for  the  • 

Limitation  of  Suits,"  provides  as  fol-  12.  "To  suits  for  the  recovery  of 

Iowa :—  immoveable  property  to  which  no  other 

After  reciting  that  "it  is  expedient  provision  of  this  Act  applies — the  period 

to  amend  and  consolidate  the  laws  re-  of  twelve  years  from  the  time  the  cause 

lating  to  the  limitation  of  suits ;"  it  of  action  arose." 

enacts,  XIII.  "  In  computing  any  period  of 

M  I.  No  suit  shall  be  maintained  in  limitation  prescribed  by  this  Act,  the 

any  Court  of  judicature  within  any  part  time  during  which  the  Defendant  shall 

tf  the  British  territories  in  India  in  have  been  absent  out  of  the  British 

which  this  Act  shall  be  in  force,  unless  territories  in  India  shall  be  excluded 

the  same  is  instituted  within  the  period  from  such  computation,  unless  service 

of  limitation  hereinafter  made  applicable  of  a  summons  to  appear  and  answer  in 

to  a  suit  of  that  nature,  any  law  or  Be-  the  suit,  can,  during  the  absence  of 

gulation  to  the  contrary  notwithstand-  such  Defendant,  be  made  in  any  mode 

ing ;  and  the  periods  of  limitation,  and  prescribed  by  law." 

the  suits  to  which  the  same  respectively  XVIII.  "  All  suits  that  may  be  now 

Vol.  TIL                                       2  A                                          2 
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V.-O.  J.      tend  that  by  analogy  to  the  rule  laid  down  in  paragraph]  12  of 
1869       sect.  1  of  that  Act,  we  are  barred,  inasmuch  as  we  did  not  institute 
^0       this  claim  within  twelve  years  from  the  time  when  "the  cause  of 
£****      action  arose." 
— -  We  say  that  the  principle  of  English  common  law,  which  will 

be  followed  by  this  Court,  is,  that  there  has  been  no  adverse  posses- 
sion by  the  Defendants,  to  enable  a  cause  of  action  to  arise,  prior  to 
1864,  when  this  mistake  was  first  discovered.  Up  to  that  time  all, 
and  finally  both,  the  tenants  in  common  had  been  in  possession  by 
their  common  agent,  and  the  possession  of  one  tenant  in  common 
is  the  possession  of  the  other :  CuHey  v.  Doe  d.  Taylerson  (1). 

Mr.  Druce,  Q.C.,  for  Mrs.  Peat,  supported  the  same  view. 

Mr.  Mackeson,  Q.G.,  and  Mr.  Streeten,  for  the  children  of  Mrs. 
Sheppard : — 

The  proposition  of  the  other  side  is,  that  after  a  forty-six 
years'  uninterrupted  enjoyment  of  this  property  since  1821,  on  the 
understanding  that  the  Petitioners  and  Respondents  were  entitled 
in  proportions  which,  after  1825,  became  that  of  five  to  four,  the 
whole  of  this  undisturbed  possession  and  user  is  to  be  set  aside,  and 
go  for  nothing ;  and  the  Court  is  now  asked  to  say  that  the  present 
claimants  and  we  are  entitled  in  the  proportion  of  four  to  one. 

We  say,  first,  that  there  was  a  conversion  under  Samuel  Peats 
wilL     [This  point  was  not  pressed.] 

Secondly,  we  say,  that  the  old  principle  of  no  adverse  possession 
between  co-tenants  has  no  application  here. 

Thirdly,  we  say  that,  considering  this  long  period  of  acquies- 
cence, the  Court  will,  if  necessary,  presume  a  grant. 

Fourthly,  we  say4the  question  is  wholly  to  be  governed  by  the 
Act  of  Limitations  for  India. 

As  to  the  first  point,  Doe  v.  Prosser  (2)  decides  that  in  -Ex- 


pending or  that  shall  be  instituted  ration  of  the  said  period,  shall  be 
within  the  period  of  two  years  from  the  governed  by  this  Act,  and  no  other  law 
date  of  the  passing  of  this  Act  shall  be  of  limitation ;  any  statute,  Act,  or  Re- 
tried and  determined  as  if  this  Act  had  gnlation  now  in  force  notwithstanding." 
not  been  passed ;  but  all  suits  to  which  (1)  11  Ad.  &  £.  1008, 1014 ;  3  Per. 
the  provisions  of  this  Act  are  applicable  &  Dav.  539, 548. 
that  shall  be  instituted  after  the  expi-  (2)  1  Gowp.  217. 
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and  thirty-six  years'  sole  and  uninterrupted  possession  by  one     V.-C.  J. 
tenant  in  common,  without  any  claim  set  up  by  his  companion,  is       1869 
a  sufficient  ground  for  a  jury  to  presume  there  has  been  an  actual       jn  r6 
ouster  of  the  co-tenant.    Moreover,  Mrs.  ShepparcCs  settlement  of     wujjfj. 

a  moiety  in  1827,  mistaken  as  it  was  with  respect  to  the  true  pro-       

portion  of  her  share,  operated  as  a  legal  ouster. 

Then,  as  to  this  Act  of  the  Governor-General  in  Council,  its 
effect^  as  appears  from  sect  18,  after  the  4th  of  May,  1861,  became 
wholly  retrospective.  No  doubt  the  English  Statute  of  Limitations 
formerly  prevailed  in  India:  hEast  India  Company  v.  Oditchurn 
foul  (I) ;  but  this  Act  entirely  does  away  with  the  technical  rules 
of  English  law. 

The  only  question  raiseable  under  the  Act  is  whether  its  opera- 
tion is  excluded  by  the  13th  section.  If  the  case  turns  solely  on 
the  ground  of  the  Petitioners'  absence  from  India,  their  case  must 


Upon  the  whole,  we  submit  that  our  undisturbed  possession  of 
five-ninths  of  this  property  since  1821  must  settle  the  question. 

Mr.  W&cock,  in  reply : — 

In  a  case  of  mistaken  rights,  such  as  this,  a  Court  of  Equity  will 
hold  the  period  of  limitation  to  run  from  the  time  of  the  discovery 
of  the  mistake :  Brooksbank  v.  Smith  (2). 

But  here  there  was  no  adverse  possession.  The  very  point  is 
touched  in  a  judgment  of  Mr.  Baron  Alderson  in  Denys  v.  Shuck- 
forgh  (3).     [Fairclaim  v.  Shackleton  (4)  was  also  cited]. 

Sir  W.  M.  Jambs,  V.O. :— 

In  this  case  the  testator  died  in  the  year  1803,  and  from  that 
time  to  the  present  the  property  has  been  enjoyed  by  his  family. 
%hte  are  alleged  to  have  accrued  different  from  the  enjoyment 
w  far  back  as  the  year  1821.  From  the  year  1821  until  the  time 
of  the  sale,  which,  I  understand,  has  taken  place  recently,  the  pro- 
perty has  been  held  by  the  family,  and  made  the  subject  of  a 
family  settlement — at  all  events,  in  one  case— upon  the  footing 
that  erne  branch  of  the  family  were  entitled  to  five-ninths,  and 

(1)  7  Moo.  P.  C.  85.  (3)  4  T.  &  C.  Ex.  42,  62. 

(2)  2  Y.  &  C.  Ex.  68.  (4)  6  Burr.  2604, 2607. 

2  A  2  2 
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Y.-O.  J.      that  the  other  branch  of  the  family  were  entitled  to  four-ninths 

1869        only,  of  the  property. 

jn  re  I  am  asked  now  to  say  that  all  this  is  wrong  in  consequence  of 

Subtb.     a  m^8*a^e>  an<^  ft****  notwithstanding  all  this  long  enjoyment,  not- 

—  withstanding  that  the  families  have  gone  on  in  the  belief  that 
these  were  their  real  rights,  and  that  they  were  so  entitled  to  the 
property,  it  is  not  now  too  late  to  restore  the  property  to  that 
which  was  alleged  to  have  been  the  rightful  state  of  enjoyment 
and  possession  in  the  year  1821. 

If  this  had  depended  solely  on  English  law,  I  do  not  think 
that  I  should  havfe  acquiesced  in  the  argument  of  Mr.  WtUcoek  I 
am  of  opinion  that  it  would  have  been  the  duty  of  any  Court  of 
Law  to  have  presumed  a  grant,  or  family  arrangement,  or  some 
instrument  which  would  have  legally  sustained  that  which  has 
been  the  subject  of  such  very  long  and  uninterrupted  enjoyment 

I  am. further  of  opinion  that,  according  to  the  technical  roles  of 
law  which  apply  in  this  country  with  regard  to  claims  as  between 
tenants  in  common,  the  marriage  settlement  made  in  1827  would 
have  amounted  to  an  actual  ouster  of  the  other  tenant  in  common. 
It  was  the  assertion  of  a  distinct  claim  to  a  moiety  of  the  property, 
which  was  afterwards  reduced,  under  circumstances  which  bare 
been  explained,  to  four-ninths,  but  it  was  an  assertion  by  the  lady 
who  afterwards  became  Mrs.  Sheppard  of  a  right  by  her  to  the 
enjoyment  of  four-ninths  of  the  property.  That  was  an  adverse 
claim,  and  the  rents  have  been  paid  in  accordance  with  that  adverse 
claim  from  the  year  1827  until  the  present  time. 

I  think  that  nothing  more  was  required  to  meet  the  requisitions 
of  the  law  as  to  an  ouster  by  a  tenant  in  common.  It  is  not 
material  that  there  was  a  common  agent  at  that  time.  The  case  is 
exactly  in  the  same  position  as  if  Mrs.  Sheppard  had  appointed  a 
distinct  agent  from  the  Peats,  and  that  agent  had  been  in  receipt 
of  the  four-ninths  for  her  from  that  time  to  this.  The  agent, 
though  the  common  agent,  was  acting  for  the  Sheppard  family  in 
respect  of  the  four-ninths. 

I  say,  therefore,  if  the  question  depended  entirely  upon  English 
law,  I  should  have  come  to  a  conclusion  adverse  to  the  claim  of 
the  Petitioners. 
But  the  matter  is  made  entirely  clear,  according  to  my  view,  by 
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the  Act  of  the  Indian  Legislature.    The  Indian  Legislature  framed      V.-C.  J. 
its  own  Statute  of  Limitations.    They  were  perfectly  well  conver-        1869 
suit  with  the  English  Statutes  of  Limitation.     They  had  those       jn  re 
statutes  before  them,  and  they  were  minded  to  sweep  away  the    '  j^^tL 

whole  technicalities  of  the  English  law.     They  introduced  one        

simple  form  of  Statute  of  Limitations,  which  rendered  it  unneces- 
sary for  them  to  make  provision  for  the  case  of  tenants  in  common, 
or  coparceners,  which  otherwise,  beyond  all  doubt,  in  1859,  haying 
the  statute  of  3  &  4  Will.  4  before  them,  they  would  have  done.    In 
my  opinion,  they  intentionally  avoided  mentioning  any  special  case 
of  the  kind,  because  they  were  minded  in  simple  and  plain  lan- 
guage to  say  there  shall  be  one  Statute  of  Limitations  with  respect 
to  all  claims ;  and  accordingly  they  say  that  as  to  suits  for  the 
recovery  of  immoveable  property,  or  any  interest  in  it  to  which  no 
other  provision  of  this  Act  applies,  the  period  of  twelve  years  from 
the  time  the  cause  of  action  arose  shall  be  the  period  of  limitation. 
The  Indian  Legislature  has  said,  in  so  many  words,  that  wherever 
there  is  no  other  limitation  to  immoveable  property  the  period  of 
twelve  years  shall  be  the  limit  from  the  time  when  the  cause  of 
action  arises ;  and  this  applies  equally  whether  it  is  the  case  of  a 
party  wholly  out  of  possession,  or  of  a  tenant  in  common  who  has 
been  in  possession  of  less  than  his  share.   Then  they  saved  existing 
rights  for  two  years  only. 

Now  in  this  case,  of  course,  the  period  of  two  years  has  long 
since  passed ;  and  I  am  of  opinion  that  at  the  time  when  this  sale 
took  place,  according  to  the  law  of  India,  which  was  the  law 
governing  this  case,  it  would  have  been  utterly  impossible  for  the 
Peat  family  to  have  sustained  any  suit  to  recover  any  part  of  the 
four-ninths  from  the  Sheppard  family. 

The  declaration  will  be  that  the  capital  and  income  are  divisible 
into  ninths ;  and  that  the  Peat  family  are  entitled  to  five-ninths, 
and  the  Sheppard  family  to  four-ninths;  and  the  fund  will  be 
divided  accordingly.  The  costs,  as  between  solicitor  and  client, 
will  come  out  of  the  estate. 

Solicitors  for  the  Petitioners :  Messrs.  Williamson,  Hill,  &  Co. 
Solicitors  for  the  principal  Bespondents :  Messrs.  Boater,  Bote, 
Norton,  &  Co. 
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V.-O.J.  BEICKENDEN  v.  WILLIAMS. 

1869 

y^v^,  Power — Feme  Covert — Appointment  of  whole  Fund  to  Executors,  and  Gift  <f 

eb.  12.  Legacies  which  did  not  exhaust  the  Fund — Destination  of  Surplus. 

By  a  marriage  settlement  a  fond  was  settled  upon  such  trusts  as  the  wife 
should,  notwithstanding  coverture,  by  deed  or  will  appoint ;  and  in  default 
of  appointment,  in  case  (which  happened)  there  should  be  no  issue  of  the 
marriage,  in  trust  for  such  persons  as  should  at  the  death  of  the  survivor  of 
the  husband  and  wife  be  the  next  of  kin  of  the  wife.  By  her  will,  which 
purported  to  be  in  exercise  of  the  power,  the  wife  devised  and  bequeathed 
all  her  real  and  personal  estate  over  which  she  had  any  disposing  power  to 
her  executors  therein  named.  She  then  gave  several  legacies,  which  did  not 
exhaust  the  fund,  and  appointed  executors.  She  died  in  her  husband's  life- 
time:— 

Eela\  that  the  fund  was,  by  the  appointment,  all  converted  into  the  wife's 
general  personal  estate,  and  hence  that  the  unexhausted  portion  belonged  to 
the  husband,  and  not  to  the  persons  entitled  in  default  of  appointment  under 
the  settlement. 

FUETHEK  consideration. 

By  an  indenture  dated  the  19th  of  May,  1823,  and  made  prior 
jfco  the  marriage  of  the  Yen.  Richard  Davies,  Archdeacon  of  Brecon, 
and  Eleonora  his  wife,  Eleonora  Davies  covenanted  with  the  trus- 
tees that  she  would,  within  six  months  after  the  marriage,  transfer 
or  procure  to  be  transferred  to  the  trustees  certain  specific  funds, 
and  a  share  of  funds,  to  which  she  was  entitled  in  possession  and 
reversion,  to  hold  the  same  upon  trust  for  Richard  Davies  for  life, 
and  then  for  Eleonora  Davies  for  life,  and  from  and  after  the 
decease  of  the  survivor  upon  trust  to  assign  and  transfer  the  same 
funds  as  Eleonora  Davies  should,  notwithstanding  coverture,  by  deed 
or  will  appoint ;  "  and  in  default  thereof,  and  in  case  any  such 
shall  be  made,  then  as  the  estates  or  interests  therein  directed  or 
appointed  shall  end  and  determine,  and  as  to  so  much  of  the  trust 
moneys,  stocks,  funds,  and  securities,  of  which  no  such  direction 
or  appointment  shall  be  made,"  in  trust  for  all  and  every  the 
child  and  children  of  the  marriage ;  "  and  for  and  in  default  of 
issue  of  the  said  intended  marriage,  or  in  case  there  shall  be  issue, 
and  all  of  them  shall  die  without  leaving  issue  in  the  lifetime  of 
the  survivor  of  them  the  said  Richard  Davies  and  Eleonora  Dam> 
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then  in  trust  for  such  person  or  persons  as  at  the  time  of  the     V.-O,  J. 
decease  of  such  survivor  of  them  the  said  Richard  Dairies  and        1869 
Eleonora  Dairies  shall  be  the  next  of  kin  of  the  said  Eleonora 
Bavin  under  and  according  to  the  Statute  of  Distributions  of  the    «,  ** 
estates  of  persons  dying  intestate." 

By  an  indenture  dated  the  9th  of  November,  1852,  certain 
tithes  were  demised  by  Archdeacon  Dairies  to  Henry  Maybery,  his 
executors,  administrators,  and  assigns,  for  a  term  of  twenty-one 
yeara  from  the  date  of  the  deed,  at  a  yearly  rent,  of  £20 ;  and  by 
another  indenture,  dated  the  13th  of  November,  1852,  it  was 
declared  that  Henry  Maybery  did  and  should  stand  possessed  of 
the  same  tithes  upon  trust  for  the  separate  use  of  Eleonora  Dairies 
for  her  life ;  and  after  her  decease  upon  trust  to  assign  and  trans- 
fer the  same  as  she,  notwithstanding  coverture,  should  by  deed  or 
will  appoint ;  "  and  for  want  of  such  direction  and  appointment, 
and  until  such  direction  or  appointment  shall  take  effect,  and 
from  time  to  time  subject  to  such  direction  and  appointment  as 
shall  have  been  made,  to  stand  possessed  of  the  said  tithes,  tithe- 
rent-charges,  and  hereditaments,  so  demised  as  aforesaid,  for  the 
then  residue  of  the  said  term  of  twenty-one  years  therein,  subject 
as  aforesaid,  and  the  accumulations,  if  any,  of  the  annual  income 
thereof,  in  trust  for  the  person  or  persons  who  at  the  decease  of  the 
said  Eleonora  Davie*  shall  be  of  her  blood  and  in  kin  to  her,  and 
who,  either  in  right  of  himself  herself,  or  themselves,  or  of  his,  her, 
or  their  representation,  would  be  entitled  to  the  same  under  the 
statutes  for  the  distribution  of  the  effects  of  intestates  in  case  the 
said  Eleonora  Dairies  had  died  intestate,  and  without  having  been 
married ;  and  if  there  shall  be  more  than  one  such  pereon,  then  to 
be  divided  between  them  in  such  proportions  as  they  would  be 
entitled  to  the  same  under  those  statutes." 

By  an  indenture  of  mortgage  dated  the  20th  of  June,  1853, 
Eleonora  Daviesf  in  exercise  of  the  power  given  to  her  by  the  deed 
of  the  13th  of  November,  1852,  appointed  that  from  and  after  her 
death,  Henry  Maybery 9  his  executors  and  administrators,  should 
assign  and  transfer  the  tithes  to  Elizabeth  Brickenden,  her  execu- 
tors, administrators  and  assigns,  for  all  the  then  residue  of  the 
term  of  twenty-one  years,  to  secure  the  repayment  of  £500  and 
interest. 
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V.-C.  J.         Eleonora  Davies  died  on  the  29th  of  April,  1855,  leaving  her 
1869        husband  surviving,  and  having  made  a  will,  dated  the  27th  of 
Brxgkzhdbn  April,  1855,  which,  so  for  as  it  is  material,  was  as  follows: — 

Williams.  "  ^^B  **  *^e  ^^  w^  an<*  tes*amen*  °^  me>  Fleonora,  the  wife  of 
— -  the  Ven.  Archdeacon  Davies,  Archdeacon  of  Brecon,  made  in  pur- 
suance of  all  powers  enabling  me  in  this  behalf.  I  devise  and 
bequeath  all  the  estate,  both  real  and  personal,  over  which  I  have 
any  disposing  power,  to  my  executors  hereinafter  named,  their 
heirs,  executors,  administrators,  and  assigns,  upon  trust  to  pay  to 
Frederick  Waikins  of  Brecon,  out  of  such  part  of  my  property  as 
consists  of  tithes,  the  sum  of  £100  a  year  clear  of  all  deductions ;  and 
also  upon  trust  to  allow  my  said  husband  during  his  life  to  receive 
the  annual  produce  of  my  personal  estate,  and  also  the  remainder 
of  such  part  of  my  property  as  consists  of  tithes,  after  payment  of 
the  said  sum  of  £100  a  year  to  the  said  Frederick  Watkins.  I  direct 
my  executors  to  allow  my  personal  property  to  remain  upon  its 
present  investment  during  the  life  of  my  said  husband,  and  after 
his  decease  I  direct  them  to  call  in  and  convert  the  same,  and 
thereout  to  pay  the  following  legacies."  Testatrix  then  gave  five 
legacies  of  £300,  £1000,  £1000,  £100,  and  £100 ;  and  appointed 
Richard  Thomas  William  Lambert  Brickenden  and  Arthur  Ami" 
tage  executors  of  her  will ;  and  directed  them  to  retain  the  sum  of 
£100  for  their  trouble  in  executing  one  of  the  legacies.  The  will 
contained  no  mention  of  debts. 

There  was  never  any  issue  of  the  marriage. 

Archdeacon  Davies  died  on  the  14th  of  May,  1859. 

This  bill  was  filed  in  March,  1862,  by  Mrs.  Davies'  executors, 
Brickenden  and  ArmUage,  stating  that  the  mortgage  had  been 
satisfied,  that  they  had  received  certain  moneys  under  the  mar- 
riage settlement,  and  had  contracted  to  sell  the  tithes ;  and  that 
out  of  the  moneys  so  received  they  had  paid  or  provided  for  the 
sums  mentioned  in  Mrs.  Davies'  will,  and  that  a  residue  of  £700 
and  upwards  remained  in  their  hands ;  and  this  sum  being  claimed, 
on  the  one  hand,  by  the  Very  Kev.  Thomas  Williams,  Dean  of 
Llandaff,  the  executor  of  Archdeacon  Davies,  and,  on  the  other 
hand,  by  the  next  of  kin  of  Mrs.  Davies,  Plaintiffs  prayed  that  the 
rights  of  the  parties  in  respect  of  the  residue  might  be  ascertained 
and  declared. 
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On  the  19th  of  April,  1862,  a  decree  was  made  directing  ac-     V.-O.  J. 
counts  and  inquiries ;  and  it  was  found  that  there  was  no  debt  of        1869 

Mrs.  Dairies  remaining  unpaid,  and  that  her  funeral  expenses  had  Bbkuhdv* 

been  paid  by  her  late  husband,  Williams 

Mr.  Everitt,  for  the  Plaintiffs. 

Mr.  Bruce,  Q.C.,  and  Mr.  Freding,  for  the  Defendant,  the 
executor  of  the  husband : — 

Under  the  old  law,  executors  under  a  bequest  in  these  terms 
would  have  taken  beneficially ;  now,  under  the  provisions  of  the 
11  Geo.  4  &  1  Will.  4,  c.  40,  residue  not  expressly  disposed  of  is 
held  by  executors  as  trustees  for  the  next  of  kin. 

Even  before  this  statute,  where  the  residue  was  bequeathed  to 
an  executor  upon  trusts  which  did  not  exhaust  the  property,  he 
was  held  to  be  a  trustee  of  the  unexhausted  portion  for  the  next  of 
kin  (*.&,  as  against  himself) :  Dawson  v.  Clark  (1) ;  King  v.  Deni- 
m(2). 

The  question  here  is,  whether  this  doctrine  is  equally  applicable 
where  the  gifts  which  do  not  exhaust  the  fund  are  by  way  of  ap- 
pointment, and  there  is  a  gift  over  in  default  of  appointment. 
We  maintain  that  it  does  equally  apply — the  principle  being,  that 
an  appointor  who  shews  an  intention  to  exercise  the  power  over 
the  whole  subject  matter  of  the  power,  has  converted  the  whole 
subject  matter  into  his  own  personal  estate  :  Jarman  on  Wills  (3), 
citing  Lefevre  v.  Fredand  (4),  and  Chamberlain  v.  Hutchinson  (5). 
In  this  instance,  of  course,  whatever  may  fall  into  Mrs.  Davies* 
general  estate  will  pass  to  her  husband. 

That  a  general  devise  of  real  estate  by  a  married  woman  pos- 
sessed, in  the  event  of  her  surviving  A.,  of  a  testamentary  power 
of  appointment  over  realty,  will,  if  she  survives  A.,  operate  as 
a  valid  exercise  of  the  power,  though  the  will  was  made  in  A.'s 
lifetime,  appears,  if  necessary,  from  Thomas  v.  Jones  (6). 

Mr.  Hardy,  Q.C.,  and  Mr.  Higgins,  for  Defendants  representing 

(1)  15  Vea.  409  ;  18  Ves.  247.  (4)  24  Beav.  403. 

(2)  1  V.  &  B.  260.  (5)  22  Ibid.  444. 

(3)  3rd  Ed.  voL  i.  p.  651.  (6)  1D.J.&  S.  63. 
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YAX  J.      respectively  the  next  of  kin  of  Mrs.  Davtes  at  her  death,  and  her 
1869        next  of  kin  at  the  death  of  her  husband : — 


v. 


H  It  would  be  impossible  for  these  executors  ever  to  say  they  are 
Williams,  to  take  beneficially,  because  in  the  clause  appointing  them  there 
is  an  express  trust.    The  statute,  therefore,  is  out  of  the  question. 

There  is  no  doubt,  on  the  authorities,  that  a  man  who,  having  a 
general  power  of  appointment,  exercises  it  in  favour  of  volunteers, 
makes  the  fund  liable  to  the  payment  of  his  debts.  But  it  is 
equally  clear  that  a  married  woman  who  exercises  a  general  power 
of  appointment  by  deed  or  will  does  not  make  the  appointed  fund 
liable  to  her  debts.  In  other  words,  she  does  not  convert  the  pro- 
perty  into  separate  estate  :  Vaughan  v.  Vanderstegen  (1) ;  Hobday 
v ■  j [Peters  (2)  ;  Shaitock  v.  Shattock  (3) ;  Matthetvmans  Case  (4).  How, 
then,  can  it  be  said  that  this  lady  has  made  the  unexhausted 
portion  of  the  fund  part  of  her  general  personal  estate  ? 

The  true  construction  is,  that  the  unexhausted  portion  of  the 
fund  is  unappointed,  and  goes,  under  the  settlement,  to  the  persons 
who  take  in  default  of  appointment :  Easum  v.  Appkford  (5). 

In  Chamberlain  v.  Hutchinson  (6)  the  question  was  as  to  an  ap- 
pointment which  failed  by  lapse ;  here  we  have  to  deal  with  a  fund 
which  has  been  appointed,  but  not  given;  or,  as  we  say,  which  has 
been  unappointed. 

The  prima  facie  presumption  that  a  gift  to  executors  is  to  ope- 
rate in  favour  of  next  of  kin  may  be  rebutted  by  circumstances. 

Mr.  Bevir,  for  others  of  the  next  of  kin  of  Mrs.  Davtes  at  the 
death  of  her  husband : — 

Lord  St.  Leonards  says :  "  Where  there  is  a  power  to  appoint 
part  of  a  settled  fund,  the  execution  of  the  power  takes  the  part 
appointed  entirely  out  of  the  settlement.  Although,  therefore,  the 
beneficial  interest  in  it  is  not  in  terms  immediately  disposed  of, 
yet  there  can  be  no  resulting  trust  for  the  benefit  of  any  person 
under  the  deed  creating  the  power ;  for  where  the  principal  of  the 

(1)  2  Drew.  165,  363,  408.  (5)  5  My.  &  Cr.  56 ;  [and  see  further, 

(2)  28  Beav.  354.  Boare  v.  Osborne,  33  L.  J.  (CL)  586; 

(3)  Law  Eep.  2  Eq.  182.  10  Jur.  (N.S.)  694 ;  12  W.  B.  661 ; 

(4)  Ibid.  3  Eq.  781.  10  L.  T.  (N.S.)  35a] 

(6)  22  Beav.  444. 
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fond  is  appointed,  it  must  be  considered  as  if  it  had  never  been  V.-O,  J. 

comprised  in  the  trust,  because  it  is  absolutely  taken  out  of  it  by  1869 

the  execution  of  the  power :"  Sugden  on  Powers  (1).    But  this  die-  nMl^7Zli«M 

turn  has  been  questioned  by  another  writer,  Chanee  on  Powers  (2),  * 

citing  ManseH  v.  Price  (3).  — 

Mr.  Gardiner,  for  another  party  in  the  same  interest : — 

The  concluding  words  of  the  power  shew  a  clear  intention  that 
in  default  of  appointment  the  husband  should  be  excluded. 

Mr.  Druce,  in  reply. 

Sib  W.  M.  James,  V.C.  :— 

I  am  of  opinion  in  this  case  that  the  residue  of  the  fund,  after 
providing  for  the  specific  bequests,  becomes  the  personal  estate  of 
the  wife. 

The  only  authority  which  appeared  to  me  to  raise  any  question 
on  the  matter  is  the  case  of  Easum  v.  Appleford  (4),  which  is  not 
quite  consistent  with  the  dictum  of  Lord  St.  Leonards  which  has 
been  referred  to,  nor  with  the  case  of  Chamberlain  v.  Hutchinson  (5) 
at  the  Bolls,  as  I  understand  it.  In  Easum  v.  Appleford  there  was 
a  gift  by  will  out  of  the  fund,  subject  to  the  power  of  appointment, 
to  two  trustees,  and  they  were  directed  to  hold  the  fund  upon  trust, 
as  to  part  thereof,  for  a  lady  who  had  died  in  the  lifetime  of  the 
appointor,  and  whose  interest  therefore  lapsed  by  her  death ;  and 
in  that  case  the  Vice-Chancellor,  who  was  afterwards  confirmed  by 
the  Lord  Chancellor,  held  that  the  property  (about  £2700)  so  given 
out  of  the  fund  to  the  person  who  died,  did  not  go  by  way 'of  re- 
sulting trust,  as  part  of  the  personal  estate  of  the  appointor,  but 
went  back  to  the  persons  who  were  entitled  under  the  original  set- 
tlement. So  that  it  was  held  there  that  in  some  particular  cases 
there  may  be  a  resulting  trust  in  favour  of  the  objects  of  the 
original  settlement.  But  the  Lord  Chancellor,  having  drawn  the 
distinction  between  power  and  property,  ends  it  all  by  saying  (6) : 
"No  doubt  she  might  have  made  these  funds  part  of  her  general 

(1)  8th  Ed.  p.  467.  (4)  5  My.  &  Cr.  56. 

(2)  Vol.  ii.  p.  483.  (5)  22  Beav.  444. 

(3)  Sugd.  on  Powers,  App.  p.  943.  (6)  5  My.  &  Cr.  60. 
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V.-C.  j.      estate,  but  it  is  clear  that  she  never  intended  so  to  do."    That  is 
1869       the  conclusion  at  which  Lord  Chancellor  Cottenham  arrived  upon 
Briokbmdkn  the  construction  of  that  will. 

Williams.  Upon  this  particular  instrument  I  think  the  testatrix  did  intend 
—  to  make  the  fund  part  of  her  general  estate ;  because  she  not 
only  gives  it  to  the  executors,  which  is,  I  think,  almost  con- 
clusive on  that  point,  but,  having  given  it  to  the  executors,  she 
proceeds  afterwards  to  speak  of  it  as  "  my  property."  She  says, 
"  out  of  such  part  of  my  property  as  consists  of  tithes  the  sum  of 
£100  a  year  clear  of  all  deductions ;"  and  then,  "  I  direct  my  exe- 
cutors to  allow  my  personal  property  to  remain  upon  its  present 
investment  during  the  life  of  my  said  husband,  and  after  his  de- 
cease I  direct  them  to  call  in  and  convert  the  same,  and  thereout 
to  pay  the  following  legacies,"  treating  everything  over  which 
she  had  any  power  of  testamentary  appointment,  and  which  would 
have  included  any  savings  of  her  separate  estate,  as  one  mass,  giv- 
ing it  as  one  mass  to  her  executors  as  executors,  and  constituting 
it  one  property,  to  be  dealt  with  as  her  will  directs. 

It  appears  to  me,  therefore,  clear  that  she  did  make  it  part  of  her 
personal  estate.  And  the  executors  must  hold  it  exactly  as  they 
hold  any  other  part  of  her  personal  estate,  upon  trust,  in  this  par- 
ticular case,  for  the  husband. 

The  declaration  will  be  that  the  Defendant  Williams  is  entitled 
as  personal  representative  of  the  husband ;  the  costs  of  all  parties 
to  be  taxed  as  between  solicitor  and  client,  and  paid  out  of  the 
fund. 

Solicitors  for  Plaintiffs  and  some  Defendants :  Messrs.  Clark  & 
Pope. 

Solicitors  for  other  Defendants :  Messrs.  Parker,  BooJce,  &  Parkers. 

Solicitors  for  other  parties :  Messrs.  Peacock  &  Goddard ;  Messrs. 
Swann  &  Co. 
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Feb.  10. 


WABE  v.  GARDNER.  m  v.-o.  J. 

1869 
Fraudulent  Conveyance — 13  Elk.  c.  5 — Subsequent  Creditors. 

A  trader,  by  a  post-nuptial  settlement,  settled  all  his  property  of  every 
description,  lx>th  present  and  future,  upon  trust  for  his  wife  for  her  separate 
use  for  life,  remainder  for  himself  for  life,  remainder  for  his  children,  reserving 
the  control  of  his  stock  in  trade  to  himself.  Five  years  later  he  became 
bankrupt: — 

Held,  at  the  suit  of  his  assignees,  that  the  settlement  was  void  under 
13  Eliz.  c.  5,  although  it  did  not  appear  that  A.  was  indebted  at  the  time  of 
its  execution,  except  on  mortgages  of  part  of  the  settled  property,  which  had 
since  been  satisfied. 

DILL  by  the  creditors'  assignees  of  the  late  Richard  Gardner 9  a 
bankrupt,  to  set  aside  as  fraudulent  and  void  as  against  Plaintiffs 
and  the  other  creditors  of  Gardner  a  voluntary  post-nuptial  settle- 
ment executed  by  him  on  the  13th  of  March,  1861. 

Gardner  carried  on  business  as  a  builder  at  Exeter,  and  until 
within  six  or  seven  years  of  his  death  his  business  was  small,  but 
about  that  time  he  commenced  taking  larger  contracts  and  entered 
upon  more  speculative  undertakings.  By  an  indenture  dated  the 
13th  of  March,  1861,  after  reciting  that  he  (Gardner)  was  desirous 
of  settling  in  manner  thereinafter  mentioned  the  various  particulars 
included  in  the  schedule,  it  was  witnessed  that  in  pursuance  of  the 
said  desire,  and  in  consideration  of  natural  love  and  affection  for  his 
wife  and  children,  Gardner  granted  and  assigned  unto  Walter  Hook* 
way  all  and  singular  the  several  messuages  or  dwelling-houses,  here- 
ditaments, goods,  chattels,  moneys,  policies,  and  effects  enumerated 
in  the  schedule,  and  all  estate,  right,  and  interest  whatsoever  of 
the  said  Richard  Gardner,  upon  trust  to  pay  the  annual  income  to 
Charlotte  Gardner  (his  wife)  during  her  life,  for  her  sole  and  sepa- 
rate use,  free  from  the  debts,  control,  and  interference  of  the  said 
Richard  Gardner,  with  remainder  to  Richard  Gardner  during  his 
life,  and  from  the  death  of  the  survivor  upon  trusts  for  the  benefit 
of  the  children  and  more  remote  issue  of  Richard  and  Charlotte 
Gardner. 

The  schedule  to  this  settlement  comprised  seven  freehold  houses, 
subject  to  a  mortgage  in  favour  of  the  Provident  Permanent  Build- 
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VA).  J.      ing  Society,  "  and  all  other  the  freehold,  leasehold,  or  other  here- 

1869        ditaments  now  or  hereafter  to  belong  to,  or  be  bought,  or  otherwise 

^^       acquired  by  the   above-named  Biehard    Gardner,  all  the  stock 

**         in  trade,  implements,  utensils,  customers,  credits  or  book-debts, 

and  ready  money,  or  other  personal  property  of  or  belonging  to, 

and  hereafter  to  be  acquired  or  belong  to  him  in  his  trade  of 
builder,  but  which  the  trustee  or  trustees  for  the  time  being  under 
the  above-written  indenture  is  or  are  to  suffer  to  remain  under  the 
control  of  the  said  Biehard  Gardner  during  his  life."  The 
schedule  also  included  two  policies,  which  were  thenceforth  to  be 
kept  on  foot  by  and  at  the  expense  of  Gardner.  This  deed  was 
not  registered  as  a  bill  of  sale  under  17  &  18  Vict  c  36. 

In  January,  1866,  the  several  properties  enumerated  in  the 
schedule  of  the  deed  of  1861  were  assigned  to  Charles  Lowe,  who 
had  redeemed  the  mortgage  in  favour  of  the  building  society,  and 
made  a  further  advance  to  Gardner. 

In  1865  Gardner  purchased  a  piece  of  freehold  land  in  JExeler, 
on  which  he  erected  two  houses.  In  August,  1865,  he  mortgaged 
this  property  to  Lowe,  and  in  June,  1866,  contracted  to  sell  it  to 
one  Edwards  (which  sale  had  since  been  carried  out  by  the 
Plaintiffs). 

On  the  18th  of  August,  1866,  Gardner  was  adjudicated  bank- 
rupt on  his  own  petition,  and  the  Plaintiffs  were  appointed  credi- 
tors' assignees  of  his  estate  and  effects. 

On  the  3rd  of  September,  1866,  Gardner  died,  and  on  the  fol- 
lowing day  the  Plaintiffs  were  served  on  behalf  of  the  widow  and 
children  with  notice  of  the  settlement,  and  interdicting  any  inter- 
ference with  or  attempted  sale  of  the  lands,  houses,  household 
goods,  furniture,  building  materials,  and  stock  in  trade,  book-debts 
and  effects  comprised  therein. 

Under  these  circumstances  the  bill  was  filed  by  the  assignees 
against  the  widow  and  children,  alleging  that  Gardner  was 
indebted  to  divers  persons  at  the  date  of  the  settlement,  and  con- 
templated becoming  indebted  to  a  much  larger  amount  thereafter, 
and  that  the  settlement  of  March,  1861,  was  executed  with  a  view 
to  defeat  and  delay  his  creditors ;  that,  in  addition  to  the  amounts 
owing  to  his  secured  creditors,  debts  amounting  to  £992  had  been 
proved  against  his  estate  by  unsecured  creditors;  but  that  the 
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whole  of  his  estate  and  effects,  after  satisfying  the  remaining     V.-0.  J. 
charges  thereon,  would  be  insufficient  to  pay  and  satisfy  the  debts       1869 
of  such  unsecured  creditors.    The  bill  accordingly  prayed  that  the       Wavm 
voluntary  settlement  of  March,  1861,  might  be  set  aside  as  fraudu-    QA1JiBfc 

lent  and  void  against  the  Plaintiffs  and  the  other  creditors  of       

Gardner.    Hookway,  the  trustee  named  in  the  settlement,  had, 
before  bill  filed,  disclaimed  all  interest  under  it. 

By  the  answer,  Mrs.  Gardner  raised  the  case  (which  was  not 
insisted  upon  at  the  hearing)  that  the  settlement  of  March,  1861, 
was  not  voluntary  but  for  valuable  consideration. 

The  Answer  stated  the  belief  of  the  Defendants  that  at  the  date 
of  the  settlement  Gardner  was  not  indebted  to  any  person  other- 
wise than  on  the  security  of  the  mortgages,  and  that  when  he 
executed  the  settlement  he  did  not  contemplate  becoming  indebted, 
and  did  not  execute  it  with  a  view  to  defeat  or  delay  his  creditors. 
On  behalf  of  the  Plaintiffs  the  Plaintiff  AbeU  stated  his  belief 
that  Gardner  was  indebted  in  March,  1861,  to  divers  other  per- 
sons besides  the  mortgagees,  and  that  such  indebtedness  went  on 
increasing  up  to  the  time  of  his  bankruptcy,  and  although  con- 
tracted on  a  three  months'  credit,  and  paid  shortly  after  the  date 
of  the  settlement,  further  debts  were  contracted  before  payment, 
and  so  on  from  time  to  time,  and  that  there  never  was  a  time  after 
the  settlement  when  the  settlor  was  not  indebted  to  a  larger 
amount  than  he  was  able  to  pay.    Before  the  date  of  the  settle- 
ment the  settlor  applied  to  Plaintiff  for  timber  on  credit,  but  he 
declined,  believing  that  settlor  was  not  in  such  circumstances  as 
to  justify  him  in  giving  credit. 

For  the  Defendants,  on  the  other  hand,  a  Mr.  Wills,  for  whom 
the  settlor  had  worked  at  different  times  since  1856,  said  that  the 
business  of  the  settlor  was  one  in  which  only  small  contracts,  paid 
for  within  a  month,  were  undertaken ;  that  he  had  had  frequent 
dealings  with  settlor  and  always  received  his  money  within  a 
month,  and  that  he  had  no  doubt  that  the  settlor  was  quite  solvent 
in  March,  1861.  The  Defendant,  Mrs.  Gardner,  was  «  quite  sure 
that  he  was  solvent  in  March,  1861,  and  that  he  was  not  then,  or 
at  any  time  till  just  before  his  bankruptcy,  in  any  pecuniary 
difficulty  whatever." 
William  Gardner,  one  of  the  sons,  stated  that  he  was  in  the 
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V.-O.  J.      habit  of  keeping  his  father's  business  accounts,  and  never  knew 

1869       him  unable  to  meet  his  engagements,  that  he  frequently  paid 

Wabb      debts  before  the  credit  had  expired,  and  that  at  no  time  before  1865 

Gabdnkb.    was  ^e  ^debted  collectively  beyond  £50,  and  (as  witness  believed) 

was  never  without  £50  in  the  house  for  his  immediate  wants. 

The  claim  of  the  Defendants  was  limited  to  the  freehold  and 
leasehold  houses,  and  to  the  policies  of  assurance  (which  were  for 
small  amounts  only). 

Mr.  Druee,  Q.C.,  and  Mr.  W.  Morris,  for  the  Plaintiffs: — 

The  deed  of  1861,  by  which  the  settlor,  who  was  in  trade,  denuded 
himself  of  every  scrap  of  property  present  and  future,  was  clearly 
devised  and  contrived  "  to  the  end,  purpose,  and  intent  to  delay, 
hinder,  or  defraud  creditors,"  within  the  meaning  of  the  statute 
13  Eliz.  c.  5,  and  is  therefore  void  as  against  the  Plaintiffs :  Holmes 
v.  Penney  (1) ;  Barrack  v.  M'Culloch  (2) ;  Warden  v.  Jones  (3). 

Mr.  Kay,  Q.C.,  and  Mr.  W.  W.  Karslahe,  for  the  widow  and 
children  of  the  settlor :  — 

In  order  to  set  aside  a  post-nuptial  settlement  at  the  suit  of  sub- 
sequent creditors,  whose  debts  were  not  contracted  at  the  date  of 
the  settlement,  it  must  be  shewn  that  the  settlor  made  it  with 
express  intent  to  delay,  hinder,  or  defraud  creditors,  or  that  he  was 
indebted  at  the  time  to  the  extent  of  insolvency :  Lush  v.  WHkin- 
son  (4);  Stephens  v.  Olive  (5);  Lord  Toumshend  v.  Windham  (6); 
Skarf  v.  SovJby  (7)  ;  SjpireU  v.  Wilbtvs  (8),  where  Lord  WesOmry 
points  out  the  distinction  between  the  nature  of  proof  required 
where  the  deed  is  impeached  by  creditors  whose  debts  existed  at 
the  date  of  it,  and  where  it  is  impeached  by  subsequent  creditors. 
The  words  of  the  statute  point  to  a  mens  rea,  or  present  intent,  to 
defeat  existing  creditors,  and  it  is  not  sufficient  to  shew  a  mere  im- 
plied intent  to  defeat  future  creditors,  where  no  unsecured  creditors 
were  in  existence  at  the  date  of  the  settlement.  When  this  settle- 
ment was  executed  Gardner  was  perfectly  solvent,  and,  beyond  the 
common  bills  for  which  every  man  must  be  indebted,  and  which 

(1)  3  K.  &  J.  90.  (5)  2  Bra  0.  C.  91. 

(2)  Ibid.  110.        "  (6)  2  Ves.  Sen.  1,  10. 

(3)  2  De  G.  &  J.  76.  (7)  1  Mac.  &  G.  364. 

(4)  5  Ves.  384.  (8)  8  D.  J.  &  S.  293. 
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lie  had  cash  to  meet :  Lush  v.  Wilkinson  (1).    He  bad  no  creditors     V^O.  J. 

but  his  mortgagees,  whose  debts  were  secured,  and  unaffected  by        1869 

this  deed.     Under  these  circumstances  the  settlement  in  favour  of      ^m 

the  Defendants  is  not  within  the  statute  13  Eliz.  c.  5.  _    •• 

Gabdnq. 

[They  also  cited  JenJcyn  v.  Vaughan  (2) ;  Barling  v.  Bithopp  (3).]  

Sib  W.  M.  James,  V.C.  :— 

In  1861,  Richard  Gardner  was  carrying  on  the  trade  of  a  builder 
in  the  city  of  Exeter.  Being  such  trader,  and  minded  to  continue 
to  carry  on  his  business  and  incur  such  debts  as  are  incurred  in 
the  ordinary  course  of  trade,  he,  on  the  13th  of  March,  1861, 
assigned  the  property  and  effects  comprised  in  the  schedule  of  the 
deed  to  Waller  Hooktcay,  upon  trust  to  pay  the  annual  income  to 
his  wife  for  her  life,  for  her  separate  use,  free  from  the  debts 
control,  and  interference  of  the  settlor,  with  remainder  to  the  settlor 
during  his  life,  and  from  the  death  of  the  survivor  upon  trusts  for 
the  benefit  of  the  children.  The  schedule  to  this  deed  included 
all  property,  as  well  future  as  present,  of  the  settlor.  He  continued 
to  trade,  and  became  bankrupt  in  August,  1866.  The  question  is 
whether  by  this  deed  he  could  have  had  any  other  intent  than  to 
delay  and  hinder  his  creditors  ?  I  am  clearly  of  opinion  that  he  did 
execute  it  with  that  intent,  and  that  this  post-nuptial  settlement  is 
within  the  very  words  of  the  statute  of  13  Eliz.  c.  5.  The  Plaintiffs 
are  therefore  entitled  to  a  declaration  in  the  terms  of  the  prayer, 
and  a  decree  to  that  effect,  with  a  declaration  that  all  persons  claim- 
ing an  interest  thereunder  ought  to  convey  and  assign  the  pre- 
mises therein  comprised  to  the  Plaintiffs  as  assignees  of  Richard 
Gardner.    Defendants  must  pay  the  costs  of  the  suit 

Solicitors :  Messrs.  Makinson  &  Carpenter,  agents  for  Mr.  Merlin 
Fryer,  Exeter ;  Mr.  WiUiam  Moon,  agent  for  Mr.  B.  T.  Campion 

Exeter. 

(1)  5  Yes.  384.  (2)  3  Drew.  419. 

(3)  29  Beav.  417. 
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V.-O.  J.  In  re  CRANE'S  ESTATE. 

1869 

wv^         Practice — Lands  Clauses  Act,  ss.  70,  74 — Tenant  far  Life  and  Remainderman— 

Jan.  80.  Costs  of  Remainderman's  Appearance, 

Where  purchase-money  has  been  paid  in  under  the  Lands  Clauses  Act,  in 
respect  of  lands  let  on  lease  at  rack-rent,  and  settled  to  the  use  of  a  tenant  for 
life,  with  remainder  over,  it  is  proper  to  make  the  remainderman  a  Respon- 
'  dent  to  a  Petition  by  the  tenant  for  life  for  investment  and  payment  of 
dividends,  although  the  interest  of  the  proposed  investment  of  the  money  will 
be  less  than  the  rent  reserved  by  the  lease. 

X  ETITION  by  a  husband  and  wife'and  their  trustee,  for  invest- 
ment and  payment  of  dividends  to  the  separate  use  of  the  wife  for 
life,  of  a  sum  of  cash  paid  into  Court  by  a  railway  company  as  the 
purchase-money  of  houses,  let  on  lease  at  a  rack-rent,  and  which 
were  settled  to  the  separate  use  of  the  wife  for  life,  with  remainder 
over. 

It  appeared  that  the  annual  income  of  the  proposed  investment 
would  not  amount  to  so  much  as  the  yearly  rent  of  the  houses 
purchased. 

The  remainderman  had  been  made  a  Respondent  to  the  Petition; 
and  the  only  question  was  as  to  the  costs  of  his  appearance. 

Mr.  Maidlow,  for  the  Petitioners. 

Mr.  Streeten,  for  the  company,  objected  to  pay  the  costs  of 
appearance  of  the  remainderman,  which  he  said  was  unnecessary. 
Id  this  case  there  could  be  no  question  between  the  tenant  for  life 
and  remainderman,  such  as  arose  in  In  re  Hette's  Estate  (1). 

Mr.  Maidlow  submitted  that  as  the  application  was  under  the 
74th  section  of  the  Lands  Clauses  Act,  it  was  proper  to  make  the 
remainderman  a  Respondent. 

Mr.  Kaye,  for  the  remainderman. 

The  Vice-chancellor  held  that  the  remainderman  was  a 
"  party  interested "  within  the  74th  section,  and  made  the  order 

(1)  Law  Rep.  7  Eq.  72. 
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as  prayed ;  the  costs  of  appearance  of  the  remainderman  to  be     V.-G.  J. 
paid  by  the  company*  1869 

Solicitors:   Mr.  John  ClvMon;  Messrs.  Baxter,  Bose,  Norton,     cbane's 
&Co. 


Estate. 


In  re  LITTLE.  V.-c  J. 

1869 
Practices-Trustee  Act,  1850— Appointment  of  neto  Trustee* — Infant  Ihir  of  ^^ 

former  Trustee — Service.  Jan.  SO. 

Service  of  a  Petition  for  vesting  in  newly-appointed  trustees  lands  which 
had  descended. to  the  infant  heir  of  the  former  sole  trustee  upon  the  guardian 
of  the  infant  heir  is  not  necessary. 

IfllS  was  a  Petition  by  a  married  woman,  by  her  next  friend, 
praying  for  an  order  Testing  in  new  trustees  real  estate  which  had 
been  settled  upon  trust,  upon  written  application  of  the  party 
entitled  to  the  beneficial  interest  for  the  time  being,  to  sell ;  and 
in  the  meantime  to  stand  possessed  of  the  real  estate  in  trust  to 
pay  the  rents  and  profits  to  the  wife  for  her  separate  use,  with 
remainder  over. 

The  sole  original  trustee  of  the  settlement  had  died  intestate  as 
to  trust  estates,  leaving  two  infant  co-heirs,  to  whom  the  estate 
had  descended,  and  the  wife  had  duly  appointed  the  new  trustees 
under  a  power  in  the  deed. 

The  only  question  was,  whether  it  was  necessary  to  serve  the 
Petition  on  the  guardian  of  the  infants. 

Mr.  Nalder,  for  the  Petitioner,  referred  to  In  re  Tweedy  (1),  In 
n  WUlan  (2),  and  In  re  Wise  (3),  and  submitted  that  service  on 
the  guardian  was  unnecessary. 

Mr.  Badnall,  for  the  husband. 

The  Vlc£-CaAKCELlOB  thought  that  service  on  the  guardian  of 
the  infants  Was  unnecessary,  and  made  the  order  as  prayed. 

Solicitors :  Messrs.  Sole,  Turner,  &  Turner,  for  Messrs.  Button  d4 
Sons,  Lincoln. 

(1)  9  W.  R,  398,  (2)  9  W,  R.  G»9.  (3)  5  Do  G.  &  Sm.  415.      • 
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M.R.  SWENY  v.SMITH. 

1869 


Company — Forfeiture  of  Shares — Cancellation  of  Forfeiture— BUI  by  Shareholder 
Jan.  11, 12,15.         m  behalf  of  himseff  and  aU  other  Shareholders— Tender  under  Protest— 
'  Pleading — Separate  Answers. 

A  -shareholder  in  a  company  may  file  a  bill  on  behalf  of  himself  and  all 
other  shareholders  to  annul  the  forfeiture  of  his  shares. 

A  shareholder  in  a  company  formed  for  working  certain  patents  owed  £40 
to  the  company  in  respect  of  calls  on  his  shares.  He  sent  a  cheque  for  that 
amount  to  the  secretary,  along  with  a  letter,  which  began  thus : — M  Herewith 
I  forward  a  cheque  for  £40,  being  the  amount  of  the  call  made  upon  me  for 
twenty  shares  which  I  hold  in  the  company.*  Then  followed  a  protest 
against  the  payment,  on  the  ground,  amongst  others,  that  certain  patents  which 
had  been  sold  to  the  company  were  invalid ;  and  the  letter  concluded  in 
these  terms : — "  I  request  that  you  will  enter  this  my  protest  in  the  records 
of  the  company,  and  further,  that  this  money  be  held  in  trust  by  the  directors 
(each  of  whom  I  shall  hold  responsible  for  repayment  of  the  same)  until  the 
question  of  the  vendors'  patent  rights  has  been  settled  " : — 

Held,  that  this  was  a  good  tender  of  payment;  and  that  the  concluding 
words  of  the  letter  imposed  no  obligation  or  liability  on  the  directors. 

±  HIS  suit  was  instituted  by  the  Plaintiff  on  behalf  of  himself  and 
all  other  shareholders  of  Spence's  Patent  Non-conducting  Composi- 
tion and  Cement  Company,  Limited,  except  the  Defendants,  with 
the  twofold  object  of  procuring  the  cancellation  of  an  alleged  for- 
feiture of  the  Plaintiffs  shares,  and  of  setting  aside  two  purchases 
of  patents  by  the  company,  on  the  ground  of  the  invalidity  thereof. 

The  first  of  the  patents  in  question,  which  was  for  improvements 
in  non-conducting  compositions  for  preventing  the  radiation  on 
transmission  of  heat  or  cold,  and  in  coating  metallic  and  other  sub- 
stances therewith,  bore  date  the  22nd  of  October,  1862,  and  was 
granted  to  James  Spence.  By  an  indenture  dated  the  1st  of  July, 
1863,  Spence  assigned  to  Charles  William  Smith  all  his  interest  in 
this  patent  in  consideration  of  a  royalty  thereby  reserved.;  and  by 
an  indenture  dated  the  following  9th  of  July,  Smith  granted  to 
Henry  Benson  James  an  exclusive  license  for  working  the  patent. 
James  put  the  patent  into  operation  and  carried  on  the  manufac- 
ture of  the  patent  composition  on  certain  premises  leased  by  him. 

In  September,  1863,  Spence  took  out  the  second  of  the  patents 
in  question,  which  was  for  an  improved  plastic  composition  appli- 
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cable  to  the  coating  of  metallic  and  other  surfaces.    By  an  inden-       K.  B. 
tare  dated  the  20th  of  November,  1863,  he  assigned  this  patent  to       1M9 
Smith  and  John  Clowes  Bayley,  in  consideration  of  a  royalty  thereby      sranr 

In  Augnst,  1865,  the  above-named  company  was  formed  for  the  — 
purpose  of  working  the  patents.  The  articles  of  association  autho- 
rized the  purchase  from  Smith,  James,  and  Bayley,  of  their  respec- 
tive interests  in  the  patents,  and  also  the  purchase  from  James  of 
bis  business  premises,  plant,  stock-in-trade,  and  goodwill;  and  the 
carrying  into  effect  of  certain  agreements  which  had  previously  to 
the  incorporation  of  the  company  been  entered  into  with  respect  to 
these  purchases.  Bayley  was  nominated  one  of  the  first  directors ; 
and  James  and  Smith  were  to  be  the  managing  directors. 

The  proposed  purchase  of  the  patents  and  business  was  duly 
confirmed  by  the  company,  and  ordered  to  be  carried  into  effect 
The  consideration  agreed  to  be  given  to  Smith  for  his  interest  in 
the  patents  was  £5000  in  fully  paid-up  shares,  and  £3000  in  cash ; 
and  the  consideration  agreed  to  be  given  to  James  for  the  goodwill 
of  his  business  was  £2500  in  fully  paid-up  shares,  and  £1500  in 
cash;  and  the  stock-in-trade  and  plant  was  to  be  paid  for  at  a  * 
valuation.  Shares  to  the  above-mentioned  amounts  were  allotted 
to  Smith  and  James  respectively,  and  part  of  the  cash  was  paid  to 
them ;  and  bills  accepted  by  the  company  were  given  to  Smith  for 
the  unpaid  portion  of  the  purchase-money  due  to  him.  No  assign- 
ment of  the  patents  had  been  executed ;  but  the  company  had 
taken  possession  of  James'  business  premises,  stock-in-trade,  and 
plant,  and  had  carried  on  business  there. 

In  February,  1867,  the  auditors  of  the  company  made  a  very 
unfavourable  report  as  to  the  state  of  its  affairs ;  and  the  directors 
declined  to  circulate  the  report  amongst  the  company. 

Shortly  afterwards  the  Plaintiff  discovered  that  in  1856  a  patent 
had  been  taken  out  by  one  Mention  for  a  composition  nearly  iden- 
tical with  that  invented  by  Spenee ;  and  upon  laying  a  case  before 
counsel,  was  advised  that  Spence's  patent  was  invalid. 

On  the  14th  of  February,  1867,  the  directors  made  a  call  of  £2 
per  share,  payable  on  the  19th  of  March ;  but  the  time  for  paying 
the  same  was  afterwards  extended  to  the  10th  of  April. 
On  the  30th  of  March,  1867,  the  Plaintiff  and  certain  other 

2  (7  2  2 
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M.  h.       shareholders  of  the  company  signed  a  requisition  to  the  chairman 

1869       to  summon  an  extraordinary  general  meeting  to  consider  the  ques- 

Sweny      ^on  °f  winding  np  the  company,  on  the  ground  that  the  objects 

••  for  which  the  company  was  established  had  failed  by  reason  'of  the 

invalidity  of  the  patents. 

On  the  3rd  of  April,  the  directors  gave  notice  to  the  Plaintiff 
that  unless  the  call  was  paid  on  the  10th  of  that  month  his  shares 
would  be  forfeited. 

On  the  10th  of  April  the  Plaintiff  sent  to  the  secretary  a  cheque 
for  the  amount  of  the  call,  along  with  a  letter,  which  began 
thus: — " Herewith  I  forward  a  cheque  for  £40,  being  the  amount 
of  the  call  made  upon  me  for  twenty  shares  which  I  hold  in  the 
company ;"  then  followed  a  protest  against  payment  of  the  call  on 
the  ground,  amongst  others,  that  Spence's  patents  were  invalid; 
and  the  letter  concluded  as  follows :  "  I  request  that  you  will 
enter  this  my  protest  in  the  records  of  the  company,  and  further, 
that  this  money  be  held  in  trust  by  the  directors  (each  of  whom  I 
shall  hold  responsible  for  repayment  of  the  same)  until  the  ques- 
tion of  the  vendors'  patent  rights  has  been  settled."  On  the  next 
*  day  the  secretary  returned  the  cheque  to  the  Plaintiff  stating  that 
the  directors  declined  to  receive  it  under  the  conditions  contained 
in  the  letter  of  the  10th  of  April ;  and  on  the  same  day  the  Plain- 
tiff's shares  were  forfeited,  as  were  also  the  shares  of  two  other 
shareholders,  who  entertained  similar  views  to  those  of  the  Plaintiff. 

On  the  15th  of  April  the  bill  in  this  suit  was  filed  against  the 
directors  of  the  company  (including  Smith,  James,  and  Bayley), 
and  the  company  itself.  It  alleged  that  the  Defendants  other 
than  the  company  knew  of  the  existence  of  Mention's  patent  at 
the  date  of  the  formation  of  the  company ;  and  prayed  that  the 
contiacts  for  the  purchase  of  Spence's  patents  might  be  set  aside; 
that  the  vendors  might  be  decreed  to  refund  to  the  company  the 
purchase-money  paid,  and  to  deliver  up  the  shares  allotted  to  them 
in  consideration  of  the  patents;  that  the  company  might  be  re- 
strained from  paying  any  further  portion  of  the  purchase-money  or 
allotting  any  further  shares  to  the  vendors ;  that  the  forfeiture 
of  the  shares  of  the  Plaintiff  and  all  persons  in  a  similar  position 
with  him  might  be  declared  void  and  cancelled ;  and  that  the 
directors  might  be  restrained  from  enforcing  such  forfeiture.   ..  > 
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A  general  meeting  of  the  company  had  been  fixed  for  the  17th  u.  B. 
of  April ;  and  on  the  9th  of  April  the  Plaintiff  gave  notice  to  the  1869 
secretary  of  his  intention  to  move  a  resolution  that  the  company  g^^ 
should  be  wound  up ;  and  he  desired  that  this  resolution  should  be  •• 

circulated  amongst  the  shareholders  previously  to  the  meeting,  in        — 
accordance  with  the  articles  of  association.    With  this  request  the 
directors-  did  not  comply. 

The  general  meeting  was  held  on  the  17th.  The  Plaintiff  was 
admitted  under  protest,  and  was  permitted  to  move  his  resolution, 
which  was  negatived. 

In  June,  1867,  separate  answers  were  filed  by  Smith,  James,  and 
Bayley,  and  also  by  the  company  and  the  remaining  directors. 
These  answers  were,  with  the  exception  of  one  or  two  paragraphs, 
identical,  and  were  signed  by  the  same  counsel,  and  filed  by  the 
same  solicitors. 

In  the  course  of  the  same  month,  Smith  offered  to  resign  210 
of  his  fully  paid-up  shares,  and  also  to  deliver  up  four  bills  accepted 
by  the  company  for  sums  amounting  to  £1435  12s.  6d.  The  reason 
alleged  for  his  making  this  offer  was,  that  at  the  time  when  the 
company  was  formed  expectations  were  entertained  that  Spence's 
compositions  would  be  largely  used  at  the  dockyards  under  the 
control  of  the  Admiralty;  but  these  expectations  had  not  been 
realized.  In  July  following  James  offered  to  resign  215  fully 
paid-up  shares,  and  to  release  the  company  from  payment  of  a 
sum  of  £1000  17s.  Id.  due  to  him. 

Both  these  offers  were  accepted ;  and  upon  this  coming  to  the 
knowledge  of  the  Plaintiff  he  proposed,  by  a  letter  of  the  6th  of 
January,  1868,  to  put  an  end  to  this  suit  upon  the  company  paying 
his  costs  and  reinstating  the  shareholders  whose  shares  had  been 
forfeited,  on  payment  of  arrears  of  calls  due  by  them. 

On  the  20th  of  January,  1868,  a  resolution  was  passed  at  a  general 
meeting  of  the  company,  that  the  members  whose  shares  had  been 
forfeited  be  reinstated  on  paying  up  the  calls  thereon  in  a  month, 
and  that  the  suit  be  compromised  by  each  party  paying  his  own 
costs,  the  shareholders  voting  in  person  or  by  proxy  at  the  meeting 
binding  themselves  not  to  institute  any  suits  or  legal  proceedings 
whatsoever  in  reference  to  the  matters  which  are  the  subject  of 
such  suit;    but  this  resolution  was  not  to  be  acted  upon  or  to 
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M.  B.       be  binding  unless  all  the  shareholders  of  the  company  gave  their 

1869       written  assent  thereto. 

Swjny  The  Plaintiff  objected  to  pay  his  own  costs  of  the  suit ;  and  on 

s  v-         the  23rd  of  January  declined  to  accept  the  terms  contained  in  the 

—        resolution. 

The  cause  now  came  on  to  be  heard.  No  evidence  was  given  in 
support  of  the  allegation  that  the  Defendants  other  than  the  com- 
pany were  aware  of  the  existence  of  Mennons  patent  when  the 
company  was  formed. 

Spence,  the  patentee,  had  been  made  a  Defendant  by  amendment. 

Mr.  Southgate,  Q.C.,  and  Mr.  Mackeson,  Q.C.,  for  the  Plaintiff:— 

First :  the  shares  were  improperly  forfeited.  The  tender  made 
on  the  10th  of  April  was  perfectly  good,  and  the  protest  by  which 
it  was  accompanied  did  not  affect  its  validity :  Scott  v.  Uscbridge 
and  Bickmarmwrth  'Railway  Company  (1). 

Secondly :  with  respect  to  the  question  of  the  validity  of  the 
contract  it  may  be  urged  that  this  is  a  question  for  the  share- 
holders to  decide :  Foss  v.  Harbotth  (2).  The  Plaintiff  is  perfectly 
willing  that  the  question  should  be  so  decided,  but  he  is  prevented 
from  submitting  it  to  a  meeting  by  the  forfeiture  of  his  shares ; 
and  consequently  he  is  entitled  to  file  this  bill:  East  Paid  Du 
Mining  Company  v.  Merryweather  (3) ;  Aiwool  v.  Merryweather  (4). 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Bowring,  for  Smith : — 

The  case  of  Smith  differs  from  that  of  the  other  Defendants ;  he 
was  therefore  justified  in  putting  in  a  separate  answer. 

The  bill  makes  the  Plaintiff  sue  in  two  characters,  first,  as 
against  the  company  to  be  relieved  from  the  forfeiture  of  his 
shares ;  secondly,  as  one  of  the  company  to  set  aside  a  contract 
which  the  majority  of  the  shareholders  do  not  wish  to  set  aside. 
It  is  improper  to  combine  two  such  objects  in  the  same  sail: 
Tliomas  v.  Hobler  (5). 

At  the  time  when  the  bill  was  filed  the  Plaintiff  was  not  a  share- 

(1)  Law  Rep.  1  0.  P.  596.  (3)  2  H.  &  M.  254. 

(2)  2  Hare,  461.  (4)  Law  Rep.  5  Eq.  464,  n. 

(5)  8  Jur.  (N.&)  125. 
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holder.    His  shares  had  been  legally  forfeited ;  and  no  equitable       M.  R. 
ground  is  shewn  for  relief  in  this  respect.  18G9 

[Lord  Komilly,  M.E. : — The  question  is,  whether  the  shares      8wBNY 
were  legally  forfeited.    Ought  you  not  to  have  taken  the  cheque  ?]       Smith. 

Mr.  De  Oex: — No.  The  cheque  was  accompanied  by  a  letter 
requiring  the  directors  to  hold  the  money  upon  trust.  This  is, 
therefore,  not  a  case  of  a  simple  tender  under  protest,  which  is 
perfectly  good,  but  of  a  conditional  tender,  which  is  ineffectual : 
Sough  v.  May  (1) ;  Marquis  of  Bastings  v.  Thorley  (2) ;  Bevans  v. 
Bees  (3). 

If  he  was  a  shareholder  he  has  done  nothing  to  avail  himself  of 
the  domestic  tribunal  to  which  he  was  bound  by  contract  to  refer 
all  these  questions.  Atwool  v.  Merryweather  (4)  is  on  this  point  a 
strong  authority  against  the  Plaintiff. 

But  supposing  this  difficulty  got  over,  still  he  cannot  be  in  a 
better  position  than  the  company  would  be  if  it  were  Plaintiff;  for 
the  allegations  of  fraud  have  not  been  proved.  Now  the  company 
could  not  set  aside  the  contract  for  the  purchase  of  the  patents  for 
many  reasons.  All  that  they  have  purchased  from  Smith  is  hi*3 
interest  in  the  patent ;  and  there  was  no  warranty  that  the  patent 
was  a  good  one.  Supposing  Spences  patent  to  be  bad,  which  we 
do  not  admit,  still  that  would  be  no  ground  for  rescinding  the 
contract,  nor  would  it  even  be  a  defence  to  a  suit  for  specific 
performance :  Taylor  v.  Hare  (5) ;   Ball  v.  Conder  (6) ;  Smith  v. 

Neale  (7). 

Further,  it  is  not  proved  that  Spences  patent  is  bad.  All  that 
is  shewn  is  that  a  person  of  the  name  of  Mennon  took  out  a  similar 
patent  in  1856,  and  therefore  before  Spence's  patent.  But  that 
does  not  shew  the  patent  to  be  bad.  Witness  the  case  of  Beth' 
patent,  which  had  been  anticipated  verbally  by  Dobbs:  Belts  v. 
Menzies  (8). 

Finally :  If  the  sale  is  to  be  set  aside  the  vendors  must  be  rein- 
stated in  their  former  situation.    Now  before  the  salo  Smith  was 

(1)  4  Ad.  &  E.  954.  (5)  1  B.  &  P.  (N.R.)  260. 

(2)  8  C.  &  P.  573.  (6)  2  C.  B.  (N.S.)  22  ;  3  Jur.  (N.S.) 

(3)  5  M.  &  W.  306.  366,  963. 

(4)  Law  Rep.  5  Eq.  464,  n.  (7)  3  Jur.  (N.S.)  516. 

(8)  10  H.  L.  C.  117. 
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if.  B.      assignee  of  the  patent,  and  James  was  his  licensee ;  how  is  the 
18C9       Court  to  restore  them  to  these  relative  positions  ? 


SWKXV 

».  Mr.  Roxburgh,  Q.C.,  and  Mr.  Rudail,  for  James : — 

SMITH. 

• —  The  company  have  obtained  possession  of  the  business,  plant, 

stock-in-trade,  and  goodwill  of  James  ;  how  is  he  to  be  restored  to 

the  position  in  which  he  was  before  the  formation  of  the  company  ? 

The  case  of  this  Defendant  differs  from  that  of  the  others ;  and 

therefore  he  is  entitled  to  answer  separately. 

Mr.  Jessel,  Q.C.,  and  Mr.  Springall  Thompson,  for  Bayley  :— 

The  allegations  in  the  bill  are  not  proved ;  and  if  they  were 
they  would  be  insufficient  to  entitle  the  Plaintiff  to  relief.  All 
-  that  is  alleged  is,  that  the  vendors  of  the  patents  knew  of  something 
which  might  invalidate  the  patents.  But  the  vendor  of  a  patent 
is  not  bound  to  disclose  to  a  purchaser  things  which  might  invali- 
date his  patent;  if  he  did  do  so,  the  purchaser  would  break  off  the 
sale  on  the  ground  that  the  patent  was  bad,  and  immediately  pro- 
ceed to  use  it.  There  is  nothing  approaching  to  fraud  in  this 
case ;  the  transaction  is  one  which  the  company  had  it  in  their 
power  to  confirm,  and  they  have  confirmed  it.  The  bill  ought, 
therefore,  to  be  dismissed. 

Mr.  Freeling,  for  Sjwiiee, 

Sir  R.  Baggattay,  Q.C.,  and  Mr.  Horton  Smith,  for  the  company 
and  the  directors : — 

The  question  as  to  the  forfeiture  of  the  Plaintiff's  shares  is 
entirely  subsidiary  to  the  question  as  to  the  sale  of  the  patents. 
The  Plaintiff  b  case  as  to  the  latter  entirely  fails;  for  fraud  is  out 
of  the  question ;  and  be  the  patents  good  or  bad,  the  company 
have  only  bought  the  interest  of  the  vendors  in  them ,  for  that 
interest  they  are  bound  to  pay. 

Mr.  Mackeson,  in  reply : — • 

The  main  question  is  whether  the  forfeiture  is  good  or  bad.  The 
Plaintiff  is  quite  willing  to  submit  the  whole  question  as  to  the 
validity  of  the  patents  to  the  shareholders ;  but  he  has  been  pre- 
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rented  from  doing  so  by  the  forfeiture.    If  the  shares  had  not  been       If.  B. 
forfeited  this  bill  would  never  have  been  filed.  1869 

It  is  true  that  the  Plaintiff  was  allowed  to  speak  at  the  meeting      Bwbny 
of  the  17th  of  April ;  but  his  resolution  was  not  circulated  amongst      8  *• 
the  shareholders,  and  cannot  be  said  to  have  been  fairly  brought       — - 
before  them. 

The  validity  of  the  forfeiture  depends  entirely  on  the  question 
whether  the  tender  was  conditional,  or  simply  under  protest  A 
tender  is  invalid  only  when  the  party  receiving  the  money  is 
required  to  make  some  admission  which  would  prejudice  him. 
Here  no  admission  of  any  sort  was  required. 


Jan.  15.  Lord  Rom  illy,  M.R,  after  stating  the  facts  down  to 
the  time  of  the  filing  of  the  bill,  continued  :— 

Two  things,  I  think,  are  certain ;  that  this  suit  was  caused  by 
the  forfeiture  of  the  shares :  next,  that  the  great  object  of  the  for- 
feiture was  to  get  rid  of  the  objections  and  trouble  caused  by  the 
Plaintiff. 

I  think  the  forfeiture  is  bad.  The  tender  of  payment  was  good. 
The  letter  of  the  10th  of  April  was  a  mere  protest  and  nothing 
d<e.  The  cheque  is  sent  expressly  in  payment  of  the  call.  The 
trudt  mentioned  in  the  letter  amounts  to  nothing ;  the  directors  are 
necessarily  trustees  for  some  one.  The  Plaintiff  does  not  say  to  the 
directors,  you  must  set  apart  this  money  to  abide  the  result  of  this 
particular  question,  and  you  must  not  apply  it  for  any  other  pur- 
pose ;  on  the  contrary,  he  sends  it  in  payment  of  the  call.  The 
cases  cited  are  totally  different ;  for  example,  where  a  sum  was 
tendered  as  the  rent  due  for  a  half-year,  the  person  who  took  it  must 
have  admitted  that  the  sum  was  the  correct  amount  of  rent.  So 
where  a  cheque  is  drawn  for  the  balance  of  an  account.  And  if 
the  Plaintiff  had  required  the  directors  to  set  apart  the  money  to 
indemnify  him  against  the  result  of  this  suit,  the  tender  would 
have  been  bad  ;"  it  would  not  have  been  in  payment  of  the  call. 

The  effect  of  filing  the  bill  was  that  Smith  and  James  gave  up 
£4000  of  the  purchase-money.  Ostensibly  this  was  done  because 
the  Admiralty  did  not  employ  the  patent ;  but  I  suspect  that  the 
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M.  R.      existence  of  the  bill  had  somewhat  to  do  with  the  matter.    After 

18G9        this  became  known  to  the  Plaintiff  he  expressed  himself  satisfied, 

Bwevt      anc*  wished  to  discontinue  this  suit ;  and  correspondence  took  place 

g  ••         with  the  view  of  effecting  a  compromise.    [His  Lordship  then  read 

—        the  letters  of  the  6th  and  23rd  of  January,  and  the  resolution  of 

the  20th.] 

This  compels  me  to  consider  whether  the  Plaintiff  was  or  was  not 
at  that  time  entitled  to  the  costs  of  this  suit  So  far  as  the  suit 
relates  to  the  forfeiture,  I  think  he  was ;  but  as  to  the  rest  I  think 
I  should  have  made  no  decree. 

The  company  was  formed  to  carry  on  Spences  patent  It  is 
alleged  that  this  patent  is  bad;  and  that  is  a  question  to  be  deter- 
mined by  judicial  decision ;  but  unless  it  is  admitted  by  the  De- 
fendants to  be  bad,  I  cannot  in  this  suit  go  into  the  question  of 
talidity.    I  cannot  say  that  the  patent  is  bad  on  the  face  of  it 

The  Plaintiff  might  say :  "  If  it  is  bad  I  will  not  be  a  member  of 
the  company,  and  I  wish  to  give  up  my  shares  and  to  have  repay- 
ment of  what  I  have  paid  on  them."  But  if  the  other  members 
choose  to  go  on  with  the  business,  although  the  patent  is  bad,  they 
can  do  so,  and  the  Plaintiff  cannot  undo  the  original  agreement 
and  dissolve  the  association,  and  require  that  it  may  be  wound  up 
against  the  disposition  and  wish  of  all  the  other  members.  I 
think  the  Plaintiff  is  put  in  this  dilemma — either  he  must  retire 
from  the  company  altogether,  or  he  must  go  on  with  it  according 
to  the  wishes  and  votes  of  the  majority.  But  the  Plaintiff  takes  a 
totally  different  course,  and  seeks  to  remain  a  member  and  to 
regulate  the  proceedings  contrary  to  the  will  of  the  company.  If 
the  case,  therefore,  had  come  before  me  at  the  time  when  this  pro- 
posal was  made,  I  have  no  doubt  I  should  have  given  the  Plaintiff 
a  decree  annulling  the  forfeiture  of  his  shares,  and  dismissing  the 
rest  of  the  bill ;  and  in  that  case  I  should  probably  have  set  off  the 
costs  of  one  part  of  the  suit  against  the  other.  I  think,  therefore, 
that  the  offer  made  by  the  Defendants  was  a  fair  offer,  and  one 
that  ought  to  have  been  accepted  by  the  Plaintiff.  The  result  is, 
that  since  that  time  he  has  been  in  the  wrong. 

It  is  necessary,  however  (as  the  matter  is  wholly  opened  by  the 
refusal  of  the  Plaintiff  and  the  arguments  of  the  Defendants),  to 
consider  the  objections  the  Defendants  make  to  the  cancellation  of 


V. 

Smith. 
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the  forfeiture.    On  the  merits  they  have  said  little ;  indeed  there  is      M.  R. 
not  much  to  be  said.    The  cheque  was  clearly  and  expressly  given        1869 
for  the  calls,  and  though  the  Plaintiff  requested  the  directors  to  hold      swent 
it  in  trust,  yet  this  request  imposed  no  species  of  obligation  on  them 
as  the  condition  of  taking  the  money.    But  many  technical  reasons 
are  alleged  against  it.    In  the  first  place,  it  is  said  that  the  for- 
feiture is  good  until  it  is  set  aside,  and  that[the  Plaintiff  must  have 
that  done  before  he  asks  for  the  return  of  his  shares,  and  that  the 
bill  does  not  pray  for  this,  but  merely  a  declaration  that  it  is  void. 
I  think  it  is  immaterial  which  he  asks,  cancellation  or  a  declara- 
tion ;  in  substance  it  is  the  same.    It  misleads  no  one ;  and  if  the 
Plaintiff  cannot  maintain  this  bill  until  the  forfeiture  is  set  aside, 
he  can  never  set  it  aside ;  because  the  same  objection  must  apply 
to  any  bill  he  could  file.    In  my  opinion,  the  objection  is  self- 
destructive. 

Secondly,  it  is  said  that  he  sues  on  behalf  of  himself  and  the 
other  shareholders ;  and  that  the  forfeiture  is  a  matter  solely  per- 
sonal to  himself.  I  think  not.  I  think  it  is  for  the  interest  of 
all  the  shareholders  that  shares  should  not  be  improperly  forfeited. 

The  third  objection,  that  the  suit  is  not  in  the  name  of  the  com- 
pany, is  a  more  serious  objection,  but  it  does  not  apply  to  the 
question  of  forfeiture ;  it  applies  to  the  other  branch  of  relief  which 
the  bill  seeks.  Still,  even  as  regards  this,  if  the  adoption  of  the 
trade  and  business  of  Smith  and  James  was,  in  the  event  of  the  patent 
being  bad,  an  act  ultra  vires  of  the  company,  on  the  ground  that  it 
was  established  to  conduct  a  real  and  valid  patent,  then  a  minority 
might  institute  proceedings  to  prevent  their  so  acting. 

1  think,  therefore,  that  the  proposal  made  by  the  company  in 
January,  1868,  was  right  and  ought  to  have  been  accepted.  The 
refusal  of  the  Plaintiff  to  accept  the  proposal  opens  the  whole 
matter;  but  it  is  not  desirable  to  go  into  it  farther  than  I  have 
done.  The  suit,  in  my  opinion,  was  occasioned  by  the  forfeiture. 
The  rest  of  the  suit  is  to  set  aside  an  agreement  which  the  Plaintiff 
insists  is  ultra  vires.  Certain  material  advantages  were  obtained 
by  the  suit  for  the  benefit  of  the  shareholders.  Thereafter  both 
sides  wished  to  discontinue  it.  The  Plaintiff  asked  for  his  costs ; 
the  Defendants  offered  to  return  the  shares,  and  that  each  party 
should  pay  his  own  costs.    I  think  this  was  the  reasonable  thing 
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11 R.       to  be  done  at  the  time,  and  I  will  not  disturb  it.    Since  then  the 
1869        Plaintiff  has  been  in  the  wrong  and  must  pay  the  costs  of  all 
Swekt      parties. 

_  *•  I  do  not  enter  into  the  case  of  individual  shareholders  and 

Sunn, 

directors.     I  think  they  must  be  treated,  and  the  proposal  treated 

them,  as,  in  fact,  being  the  company,  and  that  their  defence  ought 
to  have  been  made  at  the  same  time  and  by  the  same  answer  as 
the  company ;  and  if  I  opened  the  matter  before  the  proposal,  and 
minutely  dissected  the  separate  rights  of  each  Defendant,  I  should 
disallow,  if  I  did  not  make  them  pay,  the  costs  occasioned  by  filing 
separate  answers  exactly  the  same,  or  nearly  so. 

Solicitors  for  the  Plaintiff:  Messrs.  Jones  &  Blaxland. 
Solicitors  for  the  Defendants:   Messrs.  Powell,  Thompson,  d? 
Groom. 


M.  B.      LONDON,  HAMBURGH,  AND  CONTINENTAL  EXCHANGE 
1868  BANK  v.  HENRY. 


__*  Company — Unauthorized  Payment  by  Directors— Suit  by  Company  to  recover 

from  Person  who  had  nceived  such  Payment. 

The  directors  of  a  banking  company,  whose  articles  of  association  provided 
that  the  directors  might,  without  any  authority  from  the  shareholders,  "  sell 
or  dispose  of  any  of  the  property  of  the  company,"  paid  out  of  the  funds  of 
the  company  £500  to  H,t  a  stockbroker,  being  the  amount  of  the  premium 
on  1000  shares  of  the  company  purchased  by  him  in  the  market,  at  the 
request  of  the  directors,  for  F.,  whom  they  had  requested  to  join  the  board. 
The  company  was  wound  up,  and  a  suit  was  instituted  on  its  behalf  by  the 
official  liquidator  against  2/.,  to  which  neither  the  directors  nor  F.  were  made 
parties,  to  recover  from  him  the  £500,  on  the  ground  that  it  was  a  breach  of 
trust  by  the  directors  of  which  If.  hal  notice : — 

Held,  that  as  the  whole  transaction  could  not  now  be  annulled,  nor  the 
parties  be  replaced  in  their  former  position,  such  a  suit  could  not  be  enter- 
tained. 

1  HIS  was  a  suit  instituted  by  the  official  liquidator  in  the  name  of 
the  London,  Hamburgh,  and  Continental  Exchange  Bank,  Limited, 
which  was  in  course  of  liquidation,  to  recover  from  the  Defendant, 
Mr.  Henry,  the  sum  of  £500,  alleged  to  have  been  improperly  paid 
to  him  by  the  directors. 
The  bank  was  incorporated  in  1862  un^er  the  Companies  Act, 
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The  articles  of  association  provided  as  follows :  "  The  directors      M.  jeu 
may,  in  the  management  of  the  business  of  the  company,  without       1868 
any  further  power  or  authority  from  the  shareholders,  sell  or  other-     j^^v 
wise  dispose  of  any  of  the  property  of  the  company,  and  accept   Hamburgh, 
payment  in  satisfaction  for  any  of  the  property  so  disposed  of  in  Continental 
shares,  or  partly  in  shares  and  partly  in  cash,  or  in  such  other       ban* 
manner  as  the  directors  may  deem  expedient."  Hekrt. 

In  1864  the  directors  were  desirous  of  placing  Mr.  Fletcher  on       

the  board :  he  was  willing  to  comply  with  their  wish,  but  required 
that  1000  shares  should  first  be  transferred  to  him,  which  he 
agreed  to  take  at  par.  The  directors  accordingly  instructed  Henry, 
who  was  &  stockbroker,  to  procure  the  necessary  number  of  shares, 
which  could  only  be  obtained  in  the  market  at  a  premium  of  10s. 
per  share.  Fletcher  declined  to  pay  any  premium,  whereupon  the 
directors  paid  £500  out  of  the  funds  of  the  company  to  Henry  in 
satisfaction  of  the  premium. 

Fletcher  subsequently  declined  to  join  the  board,  and  Bold  the 
shares  at  a  large  premium,  and  Henry  sued  him  for  a  return  of  the 
shares,  but  the  action  was  compromised  by  the  payment  of  a  con* 
aiderable  sum  to  Henry. 

In  1865  an  order  was  made  for  winding  up  the  company. 

The  bill  alleged  that  the  directors  had  no  authority  to  expend 
the  funds  of  the  bank  in  paying  to  the  Defendant  any  premium 
on  the  shares,  and  that  the  same  was  a  breach  of  trust :  it  charged 
that  the  directors  were  in  insolvent  circumstances,  and  were  tin- 
able  to  make  good  the  £500,  and  prayed  a  declaration  that  the 
Defendant  Henry  might  be  declared  liable  to  repay  the  amount. 

Mr.  BooAurgh,  Q.C.,  and  Mr.  Hastings,  for  the  Plaintiffs,  con- 
tended that  the  transaction  in  question  did  not  come  within  the 
terms  of  the  articles  of  association,  and  was  a  breach  of  trust  of 
which  the  Defendant  was  cognizant,  and  that  he  was  therefore 
liable  to  refund  the  money  he  had  received :  Bryson  v.  Warwick 
and  Birmingham  Canal  Company  (1) ;  Ernest  v.  CroysdUl  (2). 

Mr,  Jessel,  Q.C.,  and  Mr.  Haynes,  for  the  Defendant,  contended 
that  it  was  a  payment  intra  vires ;  but  assuming  that  it  was  not, 

(l)  4  D.  M.  &  G.  711.  (2)  2  D.  P.  &  J.  175. 
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M.  R.      the  Court  could  not  now  follow  the  money  in  the  hands  of  the 
1868       Defendant. 

JSSSm.      Mr.  Itebvrgh,  in  reply. 

AVD 

oortuicntal 

exchahgi  

Baits 
v. 

Hekbt.      Nov.  25.    Lord  Romilly,  M.R. : — 

I  am  of  opinion  that  the  Plaintiff  has  no  case  at  all.  The 
general  transaction  was  this: — [His  Lordship  then  stated  the  facts 
of  the  case.] 

The  company  now  come  forward,  not  for  the  purpose  of  annulling 
the  transaction,  which  they  cannot  do,  but  for  the  purpose  of  pick- 
ing out  one  particular  item — the  payment  of  £500  to  Henry,  which 
they  seek  to  recover  from  him  on  the  ground  that  the  directors 
had  no  authority  to  pay  him  the  money  and  that  he  was  aware  of 
the  fact.  The  transaction,  if  impeached  at  all,  must  be  annulled 
altogether.  The  parties  cannot  now  be  put  back  in  the  same 
position  as  before,  and  it  is  one  of  the  fundamental  principles  of 
Equity  that  unless  that  can  be  done  the  Court  cannot  interfere  at 
all.  The  case  would  have  been  different  if  there  had  been  any 
taint  of  fraud,  but  of  that  there  is  no  trace.  Without  entering 
into  the  question  whether  the  company  had  authority  to  do  what 
they  did  (though  it  is  difficult  to  say  that  the  articles  of  association 
do  not,  in  terms  at  least,  include  the  power),  it  is  impossible  that 
I  can,  after  this  lapse  of  time,  set  aside  the  transaction  against  the 
Defendant,  when  the  directors  and  Mr.  Fletcher  are  not  parties 
to  the  suit.  It  is  impossible  that  the  Court  can  entertain  a  suit 
merely  to  recover  from  the  Defendant  the  sum  of  £500  which  he 
received  for  obtaining  for  the  company  certain  shares  which  were 
handed  over  to  Mr.  Fletcher. 

The  bill  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Deane  &  Chubb. 
Solicitors  for  the  Defendants :  Messrs.  Bothamleys  &  Freeman. 
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In  re  DYKES*  ESTATE.  M.  R. 

Power  to  appoint  by  Deed— Contract  qf  Bale  to  BaQtoay  Company—  Defective  JJJJ2 

Exeeution—Convenion.  March  8, 9. 

Under  a  settlement  certain  lands  stood  limited  to  snch  uses  as  2>,  should 
by  deed  appoint,  and  subject  thereto  to  the  use  of  D.  and  the  heirs  of  his 
body,  with  remainders  over.  D.  was  also  absolutely  entitled  in  fee  to  certain 
other  lands.  A  railway  company  required  part  both  of  the  settled  estate  and 
of  the  lands  to  which  D.  was  absolutely  entitled.  By  an  agreement  not  under 
seal  made  between  D.  and  two  of  the  directors  of  the  company,  after  reciting 
that  I),  was  owner  of  certain  lands  part  of  which,  being  those  specified  fn  the 
schedule  thereto,  were  required  by  the  company,  and  that  the  purchase- 
money  and  compensation  to  be  paid  to  2>.  in  respect  of  the  taking  of  such 
lands  had  not  been  ascertained,  and  that  it  had  been  agreed  to  refer  these 
matters  to  arbitrators  and  an  umpire  therein  named,  the  parties  thereto 
bound  themselves  to  abide  by  the  determination  of  the  arbitrators  and 
umpire.  The  schedule  comprised  the  lands  required  by  the  company,  with- 
out any. distinction  as  to  the  titles  under  which  they  were  respectively  held : 
and  a  single  sum  was  awarded  to  I),  as  the  purchase-money  for  the  whole 
thereof.    Before  any  conveyance  was  executed,  D.  died : — 

EM,  that  the  agreement  operated  in  equity  as  an  execution  of  the  power 
of  appointment  in  the  settlement :  and  that  the  purchase-money  was  payable 
to  the  legal  personal  representative  of  D.  as  part  of  his  personal  estate. 

IN  and  previously  to  November,  1862,  certain  lands  and  heredita- 
ments in  Cumberland  stood  limited  under  or  by  virtue  of  an 
indenture  dated  the  24th  of  March,  1844  (being  the  settlement 
made  on  the  marriage  of  FretehevUle  Laivson  BaUantine  Dykes),  to 
the  use  of  such  person  or  persons,  for  such  estates  or  interests,  and 
in  such  manner  as  FretehevUle  Lawson  BaUantine  Dykes  should  by 
deed,  revocable  or  irrevocable,  appoint,  and  in  default  of  such  ap- 
pointment, to  such  uses  and  upon  such  trusts,  intents,  and  purposes 
as  he  should  by  his  will  or  codicil  appoint  in  favour  of  some  one 
or  more  of  his  children  or  other  issue,  in  case  he  should  have  any  ' 
child  or  issue  living  at  his  death,  and  in  default  of  any  child  or 
issue  then  living,  and  in  default  of  and  until  such  appointment,  to 
the  use  of  the  said  F.  L.  B.  Dykes,  and  the  heirs  of  his  body,  with 
divers  remainders  over. 

By  an  indenture  dated  the  20th  of  November,  1862,  F.  L.  B. 
Dykes,  by  virtue  of  the  power  given  to  him  by  the  said  indenture 
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M.  B.      of  the  24th  of  March,  1844,  appointed  part  of  the  lands  and  here- 

1869       ditaments  therein   comprised  to  Joseph    BaUantine  Dylces  and 

^e       Lamplugh  Brougham  BaUantine  Dykes  in  fee,  subject  to  a  proviso 

Dykes'      for  the  redemption  thereof  on  payment  of  £20,000  and  interest, 

—       which  principal  sum  and  interest  it  was  thereby  declared  were 

not  to  be  considered  as  a  debt  due  from  F.  L.  B.  Dykes,  nor  was 

he  to  be  personally  liable  to  pay  the  same.    Messrs.  /.  B.  Dykes 

and  L.  B.  B.  Dykes  were,  in  fact,  the  trustees  of  a  settlement,  and 

this  charge  of  £20,000  was  given  to  them  to  secure  the  repayment 

of  a  like  sum  borrowed  from  them  by  L.  B.  B.  Dykes, 

In  or  about  the  beginning  of  1866,  the  Maryport  and  Carlisle 
Railway  Company  required,  for  the  construction  of  their  line,  part 
of  the  lands  comprised  in  the  indentures  of  the  24th  of  March, 
1814,  and  the  20th  of  November,  1862,  and  also  part  of  the  lands 
comprised  in  the  former  but  not  in  the  latter  indenture,  and  also 
certain  lands  to  which  F.  L.  B.  Dykes  was  absolutely  entitled  in 
fee. 

By  an  agreement,  not  under  seal,  dated  the  2Gth  of  March,  186(1, 
and  made  between  FretcheviUe  Lawson  BaUantine  Dykes  of  the  one 
part,  and  two  of  the  directors  of  the  said  company,  for  and  on 
behalf  of  that  company,  of  the  other  part,  after  reciting  that  the 
said  F.  L.  B.  Dykes  was  the  owner  of  certain  lands  and  heredita- 
ments, parts  of  which,  being  those  referred  to  in  the  schedule  there- 
under written,  were  required  by  the  said  company,  and  that  the 
amount  of  purchase-money  and  compensation  to  be  paid  to  the 
said  F.  L.  B.  Dykes  in  respect  of  the  taking  the  said  lands  and 
hereditaments  so  required  as  aforesaid,  and  of  the  severance  thereof 
from  his  other  lands  and  hereditaments,  and  the  accommodation 
works  to  be  provided  for  such  last-mentioned  lands  by  reason  of 
the  making  of  the  said  railway,  had  not  been  respectively  adjusted 
and  ascertained,  and  it  had  been  agreed  to  refer  all  these  matters 
to  William  Dickinson,  nominated  on  the  part  of  the  said  company, 
and  William  Hodgson,  nominated  on  the  part  of  the  said  F.  L.  B. 
Dykes,  and  to  Joseph  Mmkhouse  BicJiardson,  who  had  been  nomi- 
nated the  umpire  of  the  said  referees,  to  settle,  fix,  and  determine, 
it  was  agreed  by  the  said  two  directors,  on  behalf  of  the  said 
company  and  the  said  F.  L.  B.  Dykes,  that  the  said  company  and 
the  said  jF.  L.  B.  Dykes  would  well  and  truly  abide  by  the  order 


r 


VOL.YIL]  EQUITY  CASE&  389 

and  final  determination  of  the  said  referees  and  umpire,  or  of  any  M.B. 
two  of  them,  touching  and  concerning  the  matters  aforesaid,  so  18C9 
that  their  award  and  determination  be  made  on  or  before  the  1st  j»  re 
day  of  May  then  next,  or  within  such  further  time  as  the  said     e^!^ 

referees  and  umpire,  or  any  two  of  them,  might  appoint  by  indorse-       

ment  in  writing  thereon. 

The  schedule  contained  a  description  of  the  lands  required  by 
the  company,  but  did  not  distinguish  the  titles  under  which  they 
were  respectively  held. 

By  the  award  of  the  arbitrators  and  umpire,  dated  the  26th  of 
Hay,  1866,  a  lump  sum  of  £2711  2s.  Id.  was  awarded  to  F.  L.  B. 
Dykes  as  the  purchase-money  for  the  lands  taken  by  the  company, 
and  as  compensation  for  severance,  &c. 

By  his  will,  dated  the  26th  of  November,  1866,  F  L.  B.  Dykes 
appointed  his  wife  executrix,  and  declared  that  he  did  not  intend 
to  exercise  any  of  the  general  powers  of  appointment  contained  in 
his  marriage  settlement,  or  any  settlement  subsequent  thereto; 
and,  after  a  bequest  of  certain  chattels,  the  testator  gave  all  the 
lands  sold  to  the  Maryport  and  Carlisle  Railway  Company  to  his 
wife,  her  heirs  and  assigns,  subject  to  the  equities  affecting  the 
same ;  and  he  gave  all  his  unsettled  real  estate,  and  all  his  per- 
sonal estate,  to  his  wife  during  her  life,  and  after  her  death  to  such 
of  his  children  and  in  such  manner  as  she  should  by  deed  or 
will  appoint.  The  testator  died  on  the  same  day,  leaving  his 
eldest  son,  an  infant,  his  heir  at  law  and  heir  in  tail  under  the 
settlement  of  1844. 

The  railway  company  took  possession  of  the  lands  comprised 
in  the  agreement,  and,  after  the  death  of  the  testator,  paid  the 
purchase-money  into  Court,  and  a  Petition  was  now  presented  by 
the  widow  of  the  testator,  and  the  mortgagees  under  the  deed  of 
1862,  praying  for  a  reference  to  Chambers  to  apportion  the  fund 
between  them,  and  for  payment  out  to  them  accordingly. 

Mr.  H.  M.  Jackson,  for  the  Petitioners : — 

The  question  on  this  Petition  is,  whether  the  lands  subject  to 

the  settlement  of  1844  are  bound  by  the  agreement  of  the  26th 

of  March,  1866.    If  they  are,  the  fund  in  Court  will  belong  to 

the  Petitioners,  as  the  mortgagees  under  the  deed  of  1862,  and 
Vol.  VII.  2  2)  2 
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M.  b.      the  legal  personal  representative  of  F.  L.  B.  Dykes ;  if  they  are 

1869       not,  the  infant  son  of  F.  L.  B.  Dykes  will  be  entitled  to  part  of 

In  re       the  fund,  as  heir  in  tail  under  the  settlement. 
E„!]^         It  is  admitted  that  the  agreement  in  question,  not  being  under 

—  seal,  is  not  a  legal  execution  of  the  general  power  of  appointment 
contained  in  the  settlement  of  1844,  but  it  is  submitted  that  it  is 
a  defective  execution  which  equity  will  carry  into  effect  A 
contract  for  valuable  consideration  is,  in  equity,  considered  a 
defective  execution,  and  will  be  carried  into  effect,  provided  there 
is  a  sufficient  indication  of  the  intention  to  execute  the  power: 
Sugden  on  Powers  (1).  The  question,  therefore,  is,  has  F.  L.  B. 
Dykes,  in  the  agreement  of  the  26th  of  March,  1866,  shewn  suf- 
ficiently an  intention  to  execute  the  power  ?  Now,  he  describes 
himself  as  " owner"  of  all  the  lands  comprised  therein ;  he  was 
absolute  owner  in  fee  of  part ;  over  the  rest  he  had  a  general  power 
of  appointment,  and,  subject  thereto,  was  entitled  to  them  in  taiL 
A  simple  conveyance  of  all  the  lands  subject  to  the  agreement 
would  have  been  an  effectual  execution  of  the  power,  and  the 
Court,  seeing  this,  and  seeing  that  F.  L.  B.  Dykes  speaks  of  him- 
self as  owner  of  all  the  lands,  will  not  presume  that  he  intended 
to  contract  as  to  part  in  his  limited  capacity  of  tenant  in  tail,  bat 
will  presume  that  he  intended  to  contract  as  having  a  general 
power  of  appointment. 

Morgan  v.  MUman  (2)  will  probably  be  cited  on  the  other  side. 
In  that  case,  however,  the  power  of  appointment  was  vested  in 
father  and  son  jointly,  and  as  between  them  no  binding  contract 
had  been  entered  into.  On  this  ground,  therefore,  the  case  may 
be  distinguished. 

Mr.  Fischer,  for  the  infant  son  of  F.  L.  B.  Dykes : — 

I  submit  that  there  is  no  contract  to  exercise  the  power  of  ap- 
pointment, and  that  the  agreement  of  the  26th  of  March,  1866, 
was  entered  into  by  F.  L.  B.  Dykes  as  tenant  in  tail  of  the  settled 
estates ;  and,  consequently,  thai  such  agreement  is  not  binding  on 
the  infant  tenant  in  tail,  who  can  only  be  barred  by  a  deed  executed 
in  accordance  with  the  provisions  of  the  Fines  and  Becoveries 
Act. 

(1)  8th  Ed.  p.  552.  (2)  3  D.  M.  &  G.  24. 
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It  is  to  be  borne  in  mind  that  this  was  not  a  voluntary,  but  a  **.  B. 
compulsory  sale.  The  company  had  power  to  take  the  land ;  the  1869 
only  point  to  be  decided  was  the  price  to  be  paid  for  it.  Now  that  jn  n 
might  have  been  determined  in  several  ways — by  the  verdict  of  a     J?*™' 

jury,  by  arbitration,  by  the  valuation  of  a  surveyor  appointed  in        

manner  provided  by  the  Lands  Clauses  Act,  or  by  F.  L.  B.  Dykes 
himself,  provided  that  the  amount  was  not  less  than  the  sum  de- 
termined by  two  able  practical  surveyors,  nominated  in  manner 
mentioned  in  sect  9  of  the  Lands  Clauses  Act.  All  that  was  done 
by  the  agreement  of  the  26th  of  March,  1866,  was  to  decide  that, 
there  being  power  to  have  the  price  determined  in  these  ways,  it 
should  be  determined  by  arbitration.  This  was  the  view  taken  of 
a  similar  agreement  in  Ex  parte  Walker  (1). .  The  contract,  there- 
fore, is  not  a  contract  for  sale  of  the  land,  but  merely  that  the 
price  should  be  determined  by  arbitration.  Consequently  there  is 
no  conversion  and  so  much  of  the  fund  as  represents  land  com- 
prised in  the  settlement  of  1844,  is  subject  to  the  trusts  of  that 
settlement,  and  is  not  subject  to  the  testator's  will:  Haynes  v. 
Baynes  (2) ;  Be  Arnold  (3). 

Mr.  Droop,  for  the  company. 

Mr.  Jackson,  in  reply : — 

The  only  question  is,  whether  there  is  a  contract  to  execute  the 
power.  The  testator  mixes  up  the  settled  and  unsettled  estates 
together;  he  deals  with  both  as  "owner"  thereof;  it  is  impossible 
to  suppose  that  he  regarded  himself  as  merely  a  limited  owner  of 
the  unsettled  estates. 


Mar.  9.    Lobd  Eomillt,  M.K. : — 

The  question  which  arises  on  this  petition  is,  whether  in  the 
events  I  am  about  to  mention  a  Court  of  Equity  will  treat  a 
contract  entered  into  by  the  testator  as  an  execution  of  a  general 
power  of  appointment  by  deed. 

The  case  may  be  stated  shortly  thus : — [His  Lordship  stated  the 
facte.] 

(1)  1  Drew.  508.  (2)  1  Dr.  &  Sm.  426.  (3)  32  fieav.  501. 

22)2  2 
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« 

M.B.  It  was  very  properly  admitted  that  the  power  has  not  been 

1869        executed  at  law ;  and  the  question  is,  whether  a  Court  of  Equity 

In  re       will  aid  the  execution. 
E^^.         The  case  was  very  well  argued  on  both  sides.    On  the  one  hand, 

it  was  said  that  a  purchase  by  a  railway  company  can  hardly  be 

called  a  voluntary  contract,  for  the  vendor  has  no  option ;  he  must 

sell,  and  the  only  thing  left  to  him  to  decide  is,  the  way  in  which 

the  price  is  to  be  found.    That  may  be  by  a  jury,  or  by  arbitration, 

in  which  cases  the  vendor  has  no  voice  in  the  matter;  or  the  vendor 

may  determine  it  himself,  and  enter  into  a  contract,  subject  to  the 

regulations  contained  in  the  Lands  Clauses  Ad. 

Now  the  principle  upon  which  a  Court  of  Equity  proceeds  is,. 

that  when  a  person  enters  into  a  contract  for  the  execution  of  a 

power  of  appointment  for  valuable  consideration,  but  does  not 

carry  it  into  effect  and  exercise  the  power,  the  Court  will  supply 

the  defect.    It  is  said  that  here  the  vendor  has  not  entered  into 

*    

such  a  contract,  but  I  think  that  is  saying  too  much.     The  testator 

entered  into  a  contract  to  do  that  which,  if  done,  would  be  a  good 
execution  of  the  power.  He  contracted  to  sell  at  a  price  to  be 
found  by  arbitration ;  the  price  has  been  found ;  and  that  consti- 
tutes a  good  contract,  which  could  be  enforced  against  him  and  his 
heirs  and  devisees.  If  he  had  carried  this  contract  into  effect, 
and  executed  a  deed,  there  would  have  been  a  good  execution  of 
the  power,  and  I  am  therefore  of  opinion  that  this  is  a  case  bound 
by  the  general  rules  of  Equity  with  respect  to  the  defective  execu- 
tion of  powers. 

The  cases  cited  do  not  militate  against  this  at  all.  In  Be 
Arnold  (1)  there  was  no  contract.  Under  the  statute  certain 
persons  came  and  took  the  land,  but  there  was  no  contract  between 
them  and  the  owner.  Here  the  owner  interposes  and  chooses 
to  agree  to  do  what,  if  done,  would  be  a  good  execution  of  the 
power ;  and,  therefore,  I  am  of  opinion  that  the  fund  is  personal 
estate. 

The  order  will  be  in  accordance  with  the  prayer  of  the  Peti- 
tion, but  it  may  be  prefaced  with  these  words :  €t  The  Court 
being  of  opinion  that  the  contract  of  the  26th  of  March,  1866r 

(1)  32  Beav.  691. 
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operates  in  Equity  as  an  execution  of  the  power  of  appointment  KB. 

in  the  indenture  of  settlement  of  the  22nd  of  March,   1844,  i860 

crier,"  &c  £7e 

Dykes' 

Solicitors :  Messrs.  Bisehqf,  Bompas,  &  Bisehoff;  Messrs.  Gregory,  E8TATg< 
Bowcliffes,  &  Batde,  agents  for  Messrs.  Tyson  &  Hdbson,  Maryport. 


Separation  Deed. 


By  a  deed,  which  recited  that  B.  and  his  wife  had  agreed  to  lire  apart  from 
each  other  daring  the  remainder  of  their  lives  "  upon  the  terms  and  condi- 
tions thereinafter  contained,"  B.  covenanted  with  trustees  to  allow  his  wife 
to  live  separate,  and  settled  a  sum  of  money  upon  trust  for  his  wife  for  her 
life,  and  for  their  children  after  her  death,  with  a  proviso  that  if  B.  and  his 
wife  should  afterwards  agree  by  writing  under  their  hands,  attested  by  two 
witnesses,  to  cohabit  together,  the  income  of  the  trust  fund  should  be  paid  to 
B.  during  such  cohabitation,  and  the  trustees  covenanted  to  indemnify  B. 
against  his  wife's  acts  and  engagements. 

No  separation  took  place  between  B.  and  his  wife : — 

Held,  that  the  deed  was  a  separation  deed,  and  not  a  voluntary  settlement, 
and  that  as  no  separation  took  place,  it  was  wholly  void. 

IBIS  was  a  suit  for  the  administration  of  the  estate  of  George 
Bindley,  in  which  the  only  question  was  as  to  the  validity  of  a 
settlement  made  by  him  in  contemplation  of  a  separation  between 
him  and  his  wife. 

On  the  27th  of  January,  1858,  G.  Bindley  gave  to  Thomas  Jenkins 
and  Edward  Bindley  his  promissory  note  for  £3000,  and  an  equit- 
able mortgage  of  freehold  property  to  secure  the  same  sum,  and 
also  executed  the  deed  of  settlement  in  question. 

By  this  deed,  which  was  made  between  G.  Bindley  of  the  first 
part,  Elizabeth,  his  wife,  of  the  second  part,  and  Jenkins  and  E. 
Bindley,  "  trustees  named  and  appointed  on  the  part  of  the  said 
Elizabeth  Bindley  for  the  purposes  hereinafter  mentioned,"  of  the 
third  part,  after  reciting  that  G.  Bindley  and  his  wife  had  agreed 
to  live  apart  from  each  other  during  the  remainder  of  their  lives 
"  upon  the  terms  and  conditions  hereinafter  contained,"  and  that 
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M.B.  he  had  seemed  the  payment  of  £3000  to  the  trustees,  and  that  it 
1869  had  been  agreed  that  he  should  make  such  settlement  upon  his 
B^^kt  wife  and  her  issue  as  thereinafter  mentioned,  G.  Bindley  covenanted 
with  the  trustees  to  allow  his  wife  to  live  apart  from  him  during 
their  joint  lives,  and  that  she  might  keep  and  dispose  of  her  pro- 
perty as  a  feme  sole,  and  it  was  declared  that  the  trustees  should 
hold  the  £3000  upon  trust  to  pay  £300  to  Elizabeth  Bindley  for 
her  separate  use,  and  to  invest  the  remaining  £2700,  and  pay  the 
income  to  her  for  her  life  for  her  separate  use,  she  thereout  or 
otherwise  maintaining  all  their  children  until  certain  ages,  and 
after  her  death  in  trust  for  the  children  in  equal  shares.  The  deed 
contained  a  proviso  that  if  at  any  time  after  its  execution  George 
and  Elizabeth  Bindley  should  mutually  agree  by  writing  under 
their  hands,  attested  by  two  credible  witnesses,  to  live  and  cohabit 
together,  then  and  so  long  as  they  should  cohabit  together  the 
payment  of  the  income  of  the  trust  fund  to  Elizabeth  Bindley 
should  be  suspended,  and  such  income  should  be  paid  to  George 
Bindley  for  his  own  use.  And  the  deed  contained  covenants  by 
the  trustees  with  G.  Bindley  for  indemnity  against  the  acts  and 
engagements  of  his  wife. 

The  separation  never  took  place,  and  Mr.  and  Mrs.  Bindley  con- 
tinued to  cohabit  together  until  his  death  in  May,  1868. 

The  suit  was  instituted  by  the  two  infant  sons  of  Mr.  and  Mrs. 
Bindley,  whose  interest  it  was,  as  devisees  and  legatees  under  Mr. 
Bindley' 8  will,  to  invalidate  the  settlement,  against  Mrs.  Bindley, 
the  only  other  child,  a  married  daughter,  of  Mr.  and  Mrs.  Bindley, 
and  her  husband,  the  trustees  of  the  settlement,  and  the  executors 
of  Mr.  Bindley' s  will. 

Mrs.  Bindley,  in  her  answer,  stated,  that  before  and  at  the  date 
of  the  settlement  she  had  reason  to  fear  that  her  husband  might 
be  induced  to  desert  her  and  to  alienate  his  property,  and  that  to 
allay  such  fear  her  husband  agreed  to  secure  to  her  and  her 
children  a  proper  provision  against  any  such  desertion  or  aliena- 
tion, and  the  settlement  was  made  in  pursuance  of  such  agreement, 
and  that  she  never  had  any  desire  to  leave  her  husband,  and  upon 
being  so  provided  for  she  continued  to  live  with  him,  but  with  no 
intention  of  thereby  forfeiting  such  provision  to  any  greater  extent 
than  was  expressly  mentioned  in  the  settlement 
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Mr.  Jessd,  Q.C.,  and  Mr.  A.  R  Miller,  for  the  Plaintiffs :—  At  R. 

The  settlement  was  made  solely  in  contemplation  of,  and  as        1809 
part  of  the  agreement  for,  the  separation,  and  as  the  separation     bibduy 
never  took  place,  the  whole  of  the  settlement  was  nnll  and  void,   mullokbt 
The  case  is  completely  covered  by  the  decision  in  Westmeath  v.        — 
Sati&wy  (1),  where  a  settlement  on  a  wife  and  children  npon  an 
agreement  for  immediate  separation  was  held  to  be  void,  on  the 
ground  that  the  husband  and  wife  had  continued  to  live  together 
after  the  execution  of  the  settlement.    In  this  case  they  not  only 
lived  in  the  same  house,  but  cohabited  together,  and  the  covenants 
by  the  trustees,  which  were  omitted  in  the  deed  in  Westmeath  v. 
Salisbury,  clearly  prove  that  this  was  a  separation  deed,  and  not 
a  voluntary  settlement. 

In  Webster  v.  Webster  (2)  it  was  admitted  that  a  return  to  co- 
habitation put  an  end  to  the  separation  deed ;  but  there  was  a  new 
contract  by  the  husband  at  the  renewal  of  cohabitation  to  con- 
tinue the  wife's  annuity.  In  Wilson  v.  Mushett  (3)  there  was  an 
express  proviso  that  subsequent  cohabitation  should  not  alter  the 
trusts ;  and  in  Bundle  v.  Gould  (4)  an  express  proviso  that  the 
deed  should  be  void  upon  a  return  to  cohabitation,  according  to 
stipulated  formalities,  shewing  an  intention  that  it  should  otherwise 
remain  in  force.  Here  the  proviso  is  only  to  suspend  the  wife's 
interest  during  a  subsequent  cohabitation  by  agreement  in  writing ; 
and,  if  it  were  necessary,  we  should  contend  that  this  proviso 
would  avoid  the  deed,  as  contemplating  a  future  separation.  But 
in  all  the  cases  cited  there  was  an  actual  immediate  separation, 
and  the  only  question  was  whether  the  trusts  of  the  deed  were 
subsequently  determined.  Here  there  was  no  separation,  and  the 
trusts  never  arose.  The  trusts  for  the  children  also  fail,  for  the 
whole  settlement  was  a  single  transaction,  based  upon  the  contem- 
plated separation.     [They  also  referred  to  Wilson  v.  Wilson  (5).] 

Mr.  Detvmap,  for  the  executors  and  trustees. 

Sir  ft  BaggdOay,  Q.C.  (Mr.  G.  N.  Colt  with  him),  for  Mrs. 
Bindley: — 

The  settlement,  though  expressed  to  be  made  upon  an  agree- 

(1)  5  Bli.  (N.S.)  339.  (3)  3  B.  &  Ad.  743. 

(2)  4  D.  M.  &  G.  437.  (4)  8  B.  &  B.  467. 

(5)  1  H.  L.  C.  533. 
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M.  R.       ment  for  separation,  was  in  effect  a  voluntary  settlement,  and  as 

1869        such  is  valid,  notwithstanding  that  no  separation  took  place.    The 

BnruixT     terms  of  the  proviso  suspending  payment  of  interest  to  the  wife 

M__^i         during  a  subsequent  cohabitation,  shew  the  intention  of  the  parties 

that  the  validity  of  the  settlement  should  not  depend  upon  the 

separation.  Under  such  a  proviso  mere  cohabitation,  unless  ac- 
companied by  an  agreement  in  writing  attested  as  there  mentioned, 
would  not  have  affected  the  rights  of  the  wife :  Handle  v.  Gould  (1) ; 
Wilson  v.  Muahett  (2) ;  Oawden  v.  Draper  (3).  The  statement  of 
Mrs.  Bindley,  though  it  cannot  affect  the  construction  of  the  deed, 
explains  the  true  nature  of  the  transaction. 

Mr.  Bardswett,  for  the  daughter  and  her  husband : — 

The  trusts — viz.,  for  the  wife  for  her  life  and  not  only  during  cover- 
ture, and  for  the  children — and  the  proviso  shew  that  it  was  in- 
tended to  be  more  than  a  mere  separation  deed ;  if  the  proviso 
could  be  objected  to  as  contemplating  a  future  separation,  that 
would  not  affect  the  validity  of  the  settlement :  Crouch  v. 
Waller  (4).  But  even  if  the  deed,  so  far  as  concerns  the  wife, 
must  be  treated  as  a  separation  deed,  it  is  a  good  voluntary  settle- 
ment so  far  as  concerns  the  interests  of  the  children,  who  are  not 
within  the  consideration  of  separation.  In  Wedmeaih  v.  Salis- 
bury (5)  the  decree  was  made  without  prejudice  to  the  rights  of 
the  child. 

Lord  Eomilly,  ILK. : — 

I  am  sorry  that  I  am  obliged  to  hold  that  this  deed  is  wholly 
void,  but  I  have  no  doubt  that  it  is  a  separation  deed  made  in 
anticipation  of  a  separation  which  never  took  place,  and  conse- 
quently that  the  deed  never  took  effect.  I  am  asked  to  construe 
it  as  a  voluntary  settlement,  but  I  cannot  disregard  the  language 
of  the  deed.  It  begins  by  reciting  the  agreement  of  the  husband 
and  wife  to  live  separate  "  upon  the  terms  and  conditions  hereinafter 
contained ;"  that  recital  governs  the  whole  deed,  and  the  proviso 
which  has  been  referred  to,  the  covenants  of  the  trustees,  and, 

(1)  8  E.  &  B.  457.  (3)  2  Ventr.  217. 

(2)  3  B.  &  Ad.  743.  (4)  4  De  G.  &  J.  302. 

(5)  5  Bli.  (N.S.)  339. 
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indeed,  every  part  of  the  deed,  points  to  the  separation  as  the  con-  M.R. 

sideration  upon  which  it  was  based.    The  consideration  has  failed,  1869 

and  I  must  declare  that  the  deed  never  took  effect,  and  direct  it  to  bihdlbt 

be  cancelled.  __    * 

juuLLomr* 

Solicitors  for  all  parties :  Messrs.  Duncan  &  Murion. 


EEESE  MVEE  SILVER  MINING  COMPANY  M.B. 

v.  ATWELL.  1*» 

Fraudulent  Conveyance — 13  Eliz.  c.  5 — Setting  aside  Conveyance  at  Suit  of  '   " 

Creditor — Form  of  Decree — Frame  qf  Suit 

In  order  to  entitle  a  creditor  of  a  living  debtor  to  set  aside  a  fraudulent 
conveyance  under  the  13  Eliz.  c.  5,  it  is  not  necessary  that  the  creditor 
should  have  any  lien  or  charging  order  on  the  property  comprised  in  the 
conveyance ;  but  in  the  absence  of  such  lien  the  Court  will  not  apply  the 
property  in  satisfaction  of  the  creditor's  claim. 

SemMe,  a  bill  to  set  aside  such  a  conveyance  ought  to  be  on  behalf  of  all 
the  creditors  of  the  debtor. 

1HE  Reese  River  Silver  Mining  Company,  Limited,  was  incor- 
porated in  June,  1865,  under  the  provisions  of  the  Companies 
Ad,  1862.  Peter  Aaris  was  the  promoter  of  the  company,  and 
Joseph  AtweH  was  the  chairman  and  one  of  the  directors.  In 
1865  a  sum  of  £6000  was,  by  the  authority  of  Joseph  AtrnU,  and 
Sidney  Edward  Clarke  and  Capd  Coape9  two  of  his  co-directors, 
paid  to  Peter  Aaris  out  of  the  company's  funds.  On  the  28th  of 
Hay,  1866,  the  company  was  ordered  to  be  wound  up.  On  the 
23rd  of  January,  1867,  the  official  liquidator  took  out  a  summons 
that  an  examination  might  be  directed  into  the  conduct  of  Joseph 
MtceU  and  his  co-directors  with  reference  to  the  payment  by  them 
of  the  sum  of  £6000  to  Peter  Aaris,  and  that  they  might  be 
ordered  to  refund  and  repay  to  the  assets  of  the  company  the  said 
sum  of  £6000,  together  with  interest  thereon  at  £5  per  cent  The 
summons  was  returned  for  hearing  before  the  Chief  Clerk  of  the 
Master  of  the  Bolls  on  the  5th  of  February,  1867;  and  after 
repeated  adjournments  for  the  purpose  of  completing  the  evidence, 
was  ultimately  adjourned  into  Court,  and  came  on  to  be  heard  on 
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M.  B.       the  1st  and  6th  of  May,  1867.    On  the  latter  of  these  days  the 

1869        Master  of  the  Bolls  made  an  order  that  Joseph  AtweU,  Sidney 

Bom  Rivbb  Edward  Clarke,  and  Capd  Coape,  should,  on  or  before  the  last  seal 

j^JSJ^    in  the  sittings  after  Trinity  Term,  1867,  pay  the  sum  of  £6000 

*•         into  Court.    No  part  of  the  £6000  was  paid  into  Court;  and  on 

the  2nd  of  November,  1867,  it  was  ordered  that  Joseph  AtweU 

should,  on  or  before  the  20th  of  December,  1867,  pay  the  sum  of 
£6000  to  the  official  liquidator.  No  payment  was  made  by  AtweU 
in  pursuance  of  this  order ;  and  Clarice  and  Coape  were  in  insolvent 
circumstances. 

On  the  13th  of  February,  1867,  Joseph  AtweU  granted  a  voluntary 
settlement  of  the  following  property : — (1),  a  sum  of  £2000,  part 
of  a  sum  of  £3000,  secured  by  mortgage  on  certain  hereditaments 
in  the  county  of  Wexford,  in  Ireland;  (2),  1000  shares  in  the 
Queen's  Hotel  Company,  Hastings,  Limited ;  (3),  a  sum  of  £800 
secured  by  certain  bonds  of  the  Victoria  Government ;  (4),  a  policy 
of  insurance  on  his  own  life  for  the  sum  of  £479  5s. ;  (5),  a  lease- 
hold messuage,  No.  72,  Bedford  Gardens,  Kensington,  contracted  to 
be  purchased  by  him  kfrom  Wellington  Purdon,  and  then  in  the 
occupation  of  him,  Joseph  AtweU;  and  (6),  a  debt  of  £156  17s. 
owing  to  him  from  the  Sweadcde  Mining  Company.  The  trustees 
were  Gregory  Haines  AtweU,  a  son  of  Joseph  AtweU,  and  Wellington 
Pwrdon;  and  the  trusts  were  declared  to  be,  during  the  life  of 
Joseph  AtweU  to  pay  to  him  such  part  of  the  income  of  the  trust 
property  as  the  trustees  might  think  fit,  and  also  to  permit  him, 
if  they  should  think  fit,  to  reside  in  the  said  house,  and  after  his 
death  to  convert  the  trust  property  into  money,  and  to  stand  pos- 
sessed of  the  .sum  of  £500,  part  thereof,  upon  certain  trusts  for 
the  benefit  of  Catharine  AtweU ;  and  as  to  the  residue,  to  stand 
possessed  of  one  moiety  thereof  for  Gregory  Haines  AtweU  abso- 
lutely, and  to  invest  the  other  moiety  and  apply  the  income  thereof 
for  the  support,  maintenance,  and  benefit  of  William  Quin  AtweU 
during  his  life,  and  after  his  decease  to  stand  possessed  thereof 
upon  trust  for  Gregory  Raines  AtweU  absolutely. 

The  bill  was  filed  by  the  company  and  the  official  liquidator  for 
the  purpose  of  setting  aside  this  settlement,  as  having  been  con- 
trived by  Joseph  AtweU  for  the  purpose  of  delaying,  hindering,  and 
defrauding  the  Plaintiffs  of  their  just  and  lawful  claims ;  and  it 
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prayed  for  a  declaration  that  the  settlement  was  fraudulent  and       H.  B. 
void  as  against  the  Plaintiffs,  and  for  the  delivery  up  and  cancel-        1869 
lation  thereof;  for  an  account  of  the  income  of  the  trust  property  r^—  ritzr 
received  by  the  trustees ;  for  a  declaration  that  such  income  and   mJ^wL 
the  whole  of  the  trust  property  were  liable  to  make  good  what         •• 
was  due  to  the  Plaintiffs ;  and  for  a  sale  of  the  trust  property,  and        — 
other  consequential  relief. 

Joseph  Atwett,  by  his  answer,  admitted  that  the  settlement  com- 
prised the  whole  of  the  property  to  which  he  was  entitled  at  the 
date  thereof,  with  an  insignificant  exception. 

The  cause  now  came  on  to  be  heard.  No  attempt  had  been 
made  to  enforce  the  order  of  the  2nd  of  November,  1867,  nor  was 
there  any  evidence  to  shew  that  Joseph  Atwett  was  insolvent 

AtweU  deposed  that  his  object  in  executing  the  settlement  was 
to  make  a  provision  for  his  son,  William  Quin  Atwett,  who  was  of 
unsound  mind,  and  unable  to  provide  for  himself,  and  for  his 
granddaughter,  Catharine  Atwett,  an  orphan,  and  only  six  years  of 
age. 

Mr.  Southgate,  Q.C.,  and  Mr.  Hastings,  for  the  Plaintiffs,  relied  on 
Barling  v.  Bishopp  (1). 

Mr.  Jessd,   Q.C.    (Mr.   Bagshawe  with    him),  for    Wellington 

Pwrdon : — 

The  Plaintiffs  are  not  in  a  position  to  obtain  a  decree.  The 
settlement  is  void  only  as  against  creditors  who  can  make  the  pro- 
perty comprised  therein  available  in  satisfaction  of  their  debts. 
The  present  Plaintiffs  cannot  do  so.  They  ought  to  have  obtained 
a  charging  order  on  the  shares,  and  a  garnishee  order  as  to  the 
debts.  As  to  the  leaseholds,  they  must  be  delivered  in  execution 
before  they  can  be  reached:  27  &  28  Vict,  c  112. 

Mr.  Caldecott  (Sir  22.  BaggaUay,  Q.C.,  with  him),  for  the  persons 
beneficially  entitled  under  the  settlement : — 

There  is  no  evidence  to  shew  that  Joseph  Atwett  is  at  present 
insolvent.  The  Plaintiffs  rely  on  the  case  of  Barling  v.  Bishopp ; 
but  in  that  case  there  was  no  explanation  of  the  settlor's  reasons 

(1)  29  Beav.  417. 
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M.  B.       for  executing  the  deed ;  whereas  here  the  settlor  has  explained 
1869        his  motives  in  an  affidavit,  upon  which  he  has  not  been  cross- 
Hb^Rivm  examined. 

ito^^Oo  There  is  no  case  in  the  books  in  which  a  creditor  has  filed  a  bill 
«.  against  a  living  debtor  to  impeach  a  deed  without  first  obtaining  a 
"  judgment,  and  without  proving  the  necessity  of  getting  at  the  pro- 
perty comprised  in  the  deed.  That  course  was  pursued  in  Barling 
v.  Bishopp  (1).  It  may  be  different  where  the  debtor  is  dead,  and 
the  Court  administering  his  assets  arrives  at  the  conclusion  that  he 
was  insolvent  at  the  date  of  the  settlement  Skarf  v.  Sovlby  (2); 
Adames  v.  Hatted  (3).  The  latter  case  shews  that  the  property 
cannot  be  applied  in  satisfaction  of  the  Plaintiff's  claims,  inasmuch 
as  there  may  be  other  unsatisfied  creditors  of  Atwett.  The  flame 
thing  appears  from  the  form  of  decree  in  Bott  v.  Smith  (4),  which 
was  carefully  considered.  Again,  the  Plaintiffs  have  no  right  to 
have  the  deed  delivered  up  to  be  cancelled ;  there  may  be  a  sur- 
plus after  payment  of  all  the  debts ;  and  the  deed  would  be  good  as 
to  that.  Hence  the  only  decree  that  the  Plaintiffs  can  obtain  is 
a  declaration  that  the  deed  is  void.  A  Plaintiff  is  not  entitled 
to  a  decree  when  he  is  in  a  position  only  to  obtain  a  declaration 
which  may  be  barren ;  he  must  be  in  a  position  to  obtain  the  fruit 
of  it.  In  Colman  v.  Groher  (5)  Lord  Chancellor  Thurlow  says, 
that  a  creditor  must  put  himself  into  a  situation  to  complain  by 
getting  judgment  for  his  debt.  That  supports  Mr.  JesseTs  conten- 
tion, that  the  Plaintiffs  ought  to  have  some  lien  on  the  property 
before  they  can  have  a  decree.  So  in  Collins  v.  Burton  (6),  a  some- 
what peculiar  case,  Lord  Justice  Knight  Bruce,  says :  u  It  was  very 
properly  conceded  that  if  there  had  not  been  any  bankruptcy  or 
any  proceedings  in  the  Insolvent  Court  against  Philip  Barnes  the 
present  bill  could  not  have  been  sustained,  because  it  is  that  of  a 
simple  contract  creditor  of  Barnes  on  behalf  of  himself  and  other 
simple  contract  creditors,  and  does  not  allege  that  the  Plaintiff 
has  obtained  any  judgment,  decree,  or  order,  or  that  he  is  in  the 
course  of  obtaining  any." 

The  Master  op  the  Bolls  : — The  Lord  Justice  does  not  say 

(1)  29  Beav.  417.  (4)  21  Beav.  511. 

(2)  1  Mac.  &  G.  364.  (5)  1  Ves.  160. 

(3)  Law  Rep.  6  Eq.  468.  (6)  4  De  G.  &  J.  612, 616. 
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that  a  judgment  is  necessary ;  all  that  he  says  is,  that  the  Plain-       M.  B. 
tiff  should  be  in  the  course  of  obtaining  one.     In  truth,  the        1869 

Plaintiff  must  shew  that  he  is  a  creditor ;  that  is  the  essential  bmmRivbb 

tiling,  and  the  judgment  would  be  proof  of  that.  m^^Co 

V. 

Mr.  Southgate,  in  reply : —  Atwk*. 

All  that  is  necessary  to  shew  is,  that  the  deed  was  contrived  for 
the  purpose  of  delaying,  hindering,  or  defrauding  creditors.  It  is 
not  necessary  to  shew  that  the  debtor  is  insolvent :  Townsend  v. 
Westacott  (1) ;  Skarf  v.  Sotdby  (2).  Thus,  if  a  debtor  settled  all 
the  property  which  was  readily  accessible,  and  left  only  for  his 
creditors  property  which,  though  of  ample  amount,  could  not  readily 
be  got  at,  the  settlement  would  be  void  as  delaying  the  creditors. 
Here  the  dates  clearly  shew  what  the  settlor's  object  was. 

In  Goldsmith  v.  Russell  (3)  it  was  decided  that  it  was  unnecessary 
to  obtain  a  charging  order  in  order  to  set  aside  a  settlement  of 
shares. 

[He  asked  leave  to  amend  by  making  the  Plaintiffs  sue  on  be- 
half of  themselves  and  all  the  other  creditors  of  Joseph  AtweU,  and 
said  that  having  regard  to  the  circumstances  of  the  beneficiaries 
under  the  settlement,  he  would  not  press  for  costs.] 

Lobd  Bomilly,  MJt. : — 

I  am  clearly  of  opinion  that  this  deed  comes  within  the  13  Eliz. 
c.  5,  and  that  it  was  executed  in  order  "  to  delay,  hinder,  and  de- 
fraud creditors  of  their  just  and  lawful  actions,  suits,  debts,  accounts, 
and  damages."  I  am  of  opinion,  as  I  was  in  Barling-  v.  Bishopp  (4), 
that  where  a  man  knows  that  a  decision  is  about  to  be  pronounced 
against  him,  and  thereupon  settles  all  his  property,  this  comes 
within  the  exact  words  of  the  statute  of  Elizabeth,  and  that  the 
Court  will  set  it  aside  for  the  benefit  of  his  creditors. 

Now,  in  this  case  the  settlor,  Joseph  AtweU,  was  the  chairman  of 
the  Reese  River  Company.  On  the  23rd  of  January,  1867,  the  official 
liquidator  took  out  a  summons  for  an  examination  into  his  conduct 
with  respect  to  certain  matters.  Upon  this,  no  doubt,  AtweU  consulted 
some  legal  adviser,  and  probably  was  advised  that  an  investigation 

(1)  2  Beav.  340 ;  4  Beav.  58.  (3)  5  D.  M.  &  G.  547. 

(2)  1  Mac.  &  Q.  364.  (4)  29  Beav.  417. 
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M.  R.       would  certainly  take  place.   Thereupon,  not  unnaturally,  he  desired 

1869        to  make  a  settlement  of  his  property,  and  on  the  13th  of  February 

Bebse  Biyxb  he  executed  this  deed.    The  order  against  him  was  made  on  the  6th 

'  MramoHOo    °^  ^J*     I  am  cteady  °f  opinion  that  as  soon  as  he  saw  that  the 

A   *•         matter  would  be  investigated  and  that  he  could  not  resist  the  order, 

Atwxll.  . 

— -  he  conveyed  away  all  his  property  for  the  benefit  of  his  children, 
reserving  power  for  the  trustees  to  pay  him  such  part  of  the  income 
as  they  might  think  fit  I  think  that  this  is  clearly  void,  haying 
been  done  in  anticipation  of  the  order  that  was  about  to  be  made 
against  him. 

I  am  also  of  opinion,  that  no  lien  or  charging  order  on  the 
property  is  necessary  to  entitle  the  Plaintiffs  to  sue.  The  point 
was  put  with  much  confidence  by  Mr.  Jessel,  but  neither  he  nor 
Mr.  Caldecott,  who  has  shewn  much  diligence  in  examining  the 
cases,  has  cited  any  authority ;  and  it  appears  that  the  same  point 
was  taken  and  overruled  in  Goldsmith  v.  Russell  (1).  I  have  little 
doubt  that  what  was  passing  in  Mr.  Jessel  8  mind  was  the  rule  that 
the  Court  will  not  give  equitable  execution  until  the  creditor  has 
put  himself  in  a  position  to  obtain  execution  at  law,  in  which  case 
there  is  no  question  of  the  statute  at  all.  But  as  soon  as  the  Court 
finds  that  a  deed  has  been  executed  for  the  purpose  of  delaying 
hindering,  or  defrauding  creditors,  and  that  it  comes  within  the 
statute,  it  sets  the  deed  aside,  but  it  goes  no  further;  and  the 
Plaintiffs  must  take  some  independent  proceedings  if  they  wish  to 
have  execution  against  the  property  in  this  deed.  I  shall  give 
leave  to  amend,  by  making  the  bill  on  behalf  of  all  creditors  of 
Joseph  Aiwelk  I  shall  declare  that  the  deed  of  the  13th  of 
February,  1867,  is  fraudulent  and  void  as  against  the  creditors; 
and  I  direct  the  trustees  to  do  and  concur  in  all  acts  necessary  for 
making  the  trust  property  available  to  the  creditors ;  and  there 
will  be  no  order  as  to  costs,  except  that  the  liquidator  is  to  bare 
his  out  of  the  assets  of  the  company. 

Solicitor  for  the  Plaintiffs :  Mr.  T.  E.  Harper. 
Solicitor  for  the  Defendants :  Mr.  Brook.   . 

(1)  5  D.  M.  &  G.  547. 
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In  re  LATYMER'S  CHAEITY.  m.  b. 

Charity— Scheme — Education — Clothing — Selection  for  Proficiency — Capitation         Jj^ 

J^o.  Jon.  16, 19, 29. 

A  charity  was  founded  in  1626  for  the  purpose  of  clothing  eight  poor  boys 
of  the  town  of  E^  and  causing  them  "  to  be  put  to  some  petty  school  to  the 
end  they  might  learn  to  read  English,  and  there  to  be  so  kept  until  they 
should  attain  the  age  of  thirteen  years,  thereby  to  keep  them  from  idle  and 
vagrant  courses,  and  also  instruct  them  in  some  part  of  God's  true  religion  "  :— 

Held,  that  the  primary  object  of  the  charity  was  the  education  of  very  poor 
persons. 

The  income  of  the  charity  haying  greatly  increased,  a  scheme  was  sanc- 
tioned containing  the  following  provisions : — 

The  establishment  of  an  elementary  school  confined  to  the  sons  of  inhabit- 
ants of  E.,  and  of  a  superior  school  not  confined  to  the  sons  of  inhabitants 
o!E. 

The  payment  of  capitation  fees  by  boys  attending  both  schools. 

The  gratuitous  education  of  a  certain  number  of  boys  in  both  schools, 
those  in  the  superior  school  to  be  selected  by  competitive  examination,  those 
in  the  lower  school  for  proficiency,  or  good  conduct,  or  for  poverty,  at  the 
option  of  the  trustees. 

An  allowance  of  clothing  for  twenty  boys  attending  the  lower  school,  to  be 
selected  for  merit,  regular  attendance,  or  good  conduct,  or  for  poverty,  at  the 
option  of  the  trustees. 

1  HIS  was  a  Petition  by  two  of  the  inhabitants  of  the  parish  of 
Edmonton  to  discharge  or  vary  an  order  of  the  Charity  Commis- 
sioners for  England  and  Wales  establishing  a  scheme  for  a  charity 
called  "  Latymers  Charity." 

Edward  Latymer,  of  London,  who  died  in  1626,  by  his  will,  after 
reciting  that  he  had  conveyed  certain  lands  to  trustees  upon  such 
trust  as  should  be  declared  by  his  will,  declared  his  will  to  be  that 
the  trustees  should,  within  six  months  after  his  death,  elect,  nominate, 
and  choose  eight  poor  boys  inhabiting  within  the  town  of  Edmonton, 
being  within  the  age  of  twelve  years  and  above  the  age  of  seven  yeans 
apiece,  and  should,  with  the  rents,  issues,  and  profits  of  the  lands, 
provide  for  every  of  the  said  eight  boys  certain  specified  clothing, 
leather  breeches  and  the  like,  and  that  such  poor  boys  should  be 
called  "  Latymer's  Poor  Almsboys"  and  also  that  the  trustees  should 
41  cause  the  said  poor  boys  to  be  put  to  some  petty  school  to  the  end 
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M.  B.      they  may  learn  to  read  English,  and  there  to  be  so  kept  until  they 

1869       shall  attain  the  age  of  thirteen  years,  thereby  to  keep  them  from  idle 

jn  ,0       and  vagrant  courses,  and  also  instruct  them  in  some  part  of  God's 

C^^JJJ  8    true  religion ;"  and  that  upon  any  of  the  boys  attaining  thirteen, 

or  dying,  or  departing  out  of  the  town  of  Edmonton,  his  allowance 

of  apparel  and  schooling  should  cease  as  to  them,  and  the  trustees 
were  to  choose  so  many  other  poor  boys  of  the  said  town  from  time 
to  time  in  their  stead  to  enjoy  the  said  yearly  allowance  until  they 
also  should  attain  thirteen,  or  die,  or  depart  the  said  town,  and 
the  trustees,  their  heirs  or  successors,  should  continue  this  course 
unto  the  end  of  the  world. 

In  1811  a  schoolroom  was  built  for  the  purposes  of  the  charity 
with  money  bequeathed  for  that  purpose  by  Ann  WyatL 

The  number  of  boys  clothed  and  educated  had  varied  from  time 
to  time,  and  in  1868,  the  income  having  increased  from  £60  to 
£700  a  year,  the  Charity  Commissioners,  on  the  application  of  the 
trustees,  made  the  order  in  question,  of  which  the  followiug  were  the 
principal  provisions : — 

The  trustees  were  to  apply  the  yearly  sum  of  £70  apiece  towards 
elementary  education  in  each  of  three  ecclesiastical  districts  which 
had  been  carved  out  of  the  parish  of  Edmonton,  by  paying  such 
sum  to  the  managers  and  for  the  aid  of  such  parochial  schools  for 
the  time  being  maintained  in  the  respective  districts  for  the 
instruction  of  their  poor  as  should  be  approved  by  the  trustees, 
subject  to  certain  conditions  as  to  religious  teaching. 

The  rest  of  the  income  was  to  be  applied  in  maintaining  a  school 
in  Edmonton,  to  be  called  "  Latymer's  School.9*  The  school  was  to 
be  divided  into  two  branches ;  the  instruction  in  the  first  branch 
to  comprise,  besides  the  usual  elementary  subjects,  history,  geo- 
graphy, algebra,  mathematics,  Latin  and  French,  drawing,  design- 
ing, &c. ;  that  in  the  second  branch  to  be  elementary. 

The  first  branch  was  to  be  open  preferentially  to  the  sons  of  all 
inhabitants  of  the  original  parish  of  Edmonton ;  and  if  the  accom- 
modation would  extend  further,  then  to  other  boys,  between  the 
ages  of  eight  and  sixteen ;  and  the  second  branch  to  be  open  to 
the  sons  of  all  inhabitants  of  the  parish  (exclusive  of  the  three 
districts),  between  the  ages  of  seven  and  fourteen ;  and  in  both 
branches  the  boys  to  be  admitted  in  the  order  of  the  applications 
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for  admission,  except  in  special  cases,  for  reasons  to  be  recorded  by       M,  R. 
the  trustees.  1869 

The  trustees  might  charge  a  quarterly  sum  not  exceeding  30s.       j^c 
in  the  case  of  inhabitants  of  Edmonton,  and  not  exceeding  50s.  in    ^jjJJ^8 
other  cases,  for  every  boy  attending  the  first  branch,  and  a  weekly       — 
sum  not  exceeding  6d.  for  every  boy  attending  the  second  branch. 
These  capitation  fees  were  to  be  applied  partly  in  increasing  the 
stipends  of  the  schoolmasters,  and  partly  for  the  general  purposes 
of  the  school. 

Not  less  than  three  free  scholarships  in  the  first  branch  were  to 
be  offered  every  year  to  scholars,  to  be  elected  by  competitive 
examination  from  the  boys  who  should  have  been  for  two  years  in 
the  second  branch,  or  in  one  of  the  assisted  district  schools,  and 
not  less  than  twenty-five  scholars  in  the  second  branch  to  be 
educated  gratuitously,  and  eight  boys  in  the  same  branch  to  be 
clothed ;  the  selection  in  both  cases  to  be  made  on  the  ground  of 
superior  proficiency,  or  good  conduct,  or  in  consideration  of  the 
comparative  poverty  of  their  parents,  at  the  option  of  the  trustees. 

There  was  to  be  a  master  to  superintend  the  whole  school,  but 
to  teach  in  the  first  branch,  with  a  yearly  salary  of  £106  and  a 
house,  and  a  master  of  the  second  branch,  with  a  salary  of  £80  a 
year  and  a  house. 

The  scheme  also  provided  for  the  payment  of  a  life  annuity  to  a 
discharged  master. 

Eefore  the  scheme  was  established  a  memorial  was  presented  to 
the  Commissioners  by  about  1500  of  the  poor  inhabitants  of  Ed- 
monton, objecting  to  the  scheme  on  the  ground  that  it  would  benefit 
the  richer  at  the  expense  of  the  poorer  inhabitants. 

The  principal  objections  to  the  scheme  raised  by  the  petition 
were — the  extension  of  the  benefit  of  the  charity  to  all  classes,  and 
to  persons  not  living  in  Edmonton  ;  the  provision  of  clothing  for 
only  eight  boys,  and  the  power  to  select  those  boys  and  the  twenty- 
five  free  scholars  on  the  ground  of  proficiency ;  the  payment  of 
the  annuity  to  the  discharged  master ;  the  payment  of  £70  a-year 
to  each  of  the  three  districts ;  the  division  of  the  school  into. two 
branches ;  and  the  power  to  charge  capitation  fees. 

The  population  of  Edmonton  is  about  12,000,  and  a  large  pro- 
portion of  the  inhabitants  are  agricultural  labourers.    The  three 
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M.  B.       districts  are  at  a  considerable  distance  from  the  existing  schools. 

1869        Since  the  establishment  of  the  scheme  a  national  school  at  Ed- 

ln  re       monton,  'which  had  been  supported  partly  by  voluntary  subecrip- 
"CaZuTY8    t*ons>  hftd  ^)een  abolished,  and  most  of  the  scholars  had  been  trans- 

—  ferred  to  the  second  branch  of  Latymer's  School.  At  Christmas, 
1868,  there  were  139  scholars  in  the  second,  and  20  in  the  first 
branch ;  and  the  first  branch  had  cost  the  charity  between  £30  and 
£40  since  it  was  opened. 

In  the  course  of  the  argument,  the  Master  of  the  Bolls  expressed 
his  opinion  that,  under  the  circumstances,  the  payment  of  the 
annuity  to  the  late  master  could  not  be  sanctioned. 

Mr.  Southgate,  Q.C.,  and  Mr.  E.  Ward,  for  the  Petitioners  :— 

In  settling  a  scheme  for  the  administration  of  a  charity,  the 
Court  is  bound  to  give  effect  to  the  wishes  of  the  founder :  PhiUpctt 
v.  St  Oeorges  Hospital  (1);  In  re  Lambeth  Charities  (2);  and 
where  the  funds  of  the  charity  have  become  more  than  sufficient 
for  its  original  objects,  the  surplus  will  be  applied  in  extending  the 
same  benefits  to  an  increased  number  of  persons,  if  such  persons 
exist,  answering  the  description  contained  in  the  will :  Attorney- 
General  v.  Corporation  of  Rochester  (3).  Here  the  primary  in- 
tention of  the  testator  was  to  clothe  and  provide  with  an  ele- 
mentary education  very  poor  children  in  Edmonton,  and  there  are 
now  a  great  number  of  very  poor  inhabitants  to  whose  children 
the  benefits  of  the  charity  ought  to  be  extended.  But  this  scheme 
makes  no  increase  in  the  provision  of  clothing,  establishes  a  school 
for  the  benefit  of  the  middle  class,  admits  to  that  school  persons 
not  inhabitants  of  Edmonton,  excludes  even  from  the  lower  school 
the  children  of  the  very  poor  by  imposing  capitation  fees,  and  makes 
proficiency  instead  of  poverty  the  test  by  which  the  recipients  of 
clothing  and  gratuitous  education  are  to  be  chosen ;  in  all  these 
respects  departing  from  the  purposes  of  the  charity.  The  contri- 
butions to  the  schools  in  the  district  parishes  will  merely  relieve 
the  subscribers  to  those  schools.  In  Be  Addon's  Charity  (4)  it 
was  impossible  to  apply  the  increased  income  to  an  increased  num- 
ber of  almswomen,  because  the  number  of  almshouses  was  limited. 

(1)  27  B«av.  107.  (8)  5D.M.&  O.  797, 

(2)  22  L.  J.  (Ch.)  969.  (4)  27  Beav.  115.    . 
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In  the  Manchester  School  Case  (I)  the  admission  of  boys  at  an  annual  11  b. 

payment  was  justified  on  the  ground  that  the  founder  intended  to  1869 

benefit  the  rich  as  well  as  the  poor,  and  in  that  case  competitive  In  „ 

examination  was  not  sanctioned.  Latymkb'b 

•      Charity. 

Mr.  Jessd,  Q.C.,  for  the  trustees  of  the  charity : — 

The  Court  is  not — nor  are  the  Commissioners,  who  have  the 
same  power  as  the  Court — bound  to  apply  the  increased  income  of 
a  charity  in  increasing  the  number  of  the  original  objects,  but 
such  increased  income  may  be  applied  for  any  other  charitable 
purposes :  Be  Ashton's  Charity  (2).  In  Attorney-General  v.  Roches- 
ter (3),  and  In  re  Lambeth  Charities  (4),  the  original  trust  was 
unlimited.  But,  in  fact,  this  scheme  carries  out  the  main  pur- 
pose of  the  founder :  viz.,  education.  Clothing  was  only  a  second- 
ary object,  and  need  not  be  extended.  The  proposed  middle  class 
school  is  within  the  scope  of  the  founder's  will,  which  need  not 
be  construed  as  referring  to  the  very  poorest  class ;  and  besides 
being  of  great  benefit  to  a  class  of  persons  for  whose  education 
very  inadequate  provision  is  now  made,  will  benefit  the  poor  by 
increasing  the  funds  of  the  charity,  as  in  Manchester  School  Case, 
and  by  providing  a  certain  number  of  them  with  a  superior  edu- 
cation gratuitously.  The  payment  to  the  district  parishes,  which 
are  too  distant  to  avail  themselves  of  the  charity  school,  is  strictly 
within  the  scope  of  the  founder  s  will. 

Mr.  Archibald  Smith,  for  the  managers  of  one  of  the  district 
schools,  supported  the  scheme. 

Mr.  7.  Hawkins,  for  the  Attorney-General : — 

In  applying  the  increased  income  the  Court  may  alter  not  only 
the  proportions  in  which  the  objects  of  the  charity  would  take 
under  the  instrument  of  foundation,  but  also  the  objects  them- 
selves :  Attorney-General  v.  Mayor  of  Bristol  (5).  In  this  case  the 
Attorney-General  considers  that  education  of  the  poor  was  the 
primary  object  of  the  foundation,  and  agrees  in  the  main  with  the 
scheme,  but  suggests  that  the  funds  of  the  charity  should  only  be 

(1)  Law  Bep.  1  Eq.  55 ;  2  Ch.  497.  (8)  5  D.  M.  &  G.  797. 

(2)  27  Beav.  115.  (4)  22  L.  J.  (Ch.)  969. 

(6)  2Jaa&W.319. 

2  #2  2 
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M.  B.  applied  to  the  superior  school  after  providing  sufficient  education 

1869  in  the  lower  school  for  all  the  children  of  poor  inhabitants  who 

in  n  require  it,  and  that  the  number  of  boys  to  whom  an  allowance  of 

Chabitt!8  clothing  is  made  should  be  slightly  increased. 

Mr.  Ward,  in  reply. 


Jan.  29.    Lord  Romilly,  M.R. : — 

This  is  a  Petition  presented  by  some  of  the  inhabitants  of  Ed- 
monton (whether  it  is  to  be  said  the  town  or  parish  of  Edmonton  is 
somewhat  questionable),  for  the  purpose  of  reviewing  a  scheme 
which  has  beep  approved  of  by  the  Charity  Commissioners  for  the 
settlement  of  a  charity.  It  was  very  fully  argued  before  me,  and 
I  have  considered  the  case  very  fully  since,  and  have  looked  at  all 
the  evidence  upon  the  subject.  The  evidence  is  not  very  volu- 
minous, and  there  is  no  difficulty  or  doubt  about  it. 

The  first  question  is,  whether  or  not  it  is  the  primary  object  that 
the  charity  should  be  devoted  to  education.  I  am  of  opinion  that 
the  primary  object  of  the  charity  is  education,  and  that  is  very 
important  for  the  purpose  of  considering  the  objections  to  the 
scheme  which  are  raised  in  the  Petition. 

[His  Lordship  then  stated  the  terms  of  the  will,  and  observed  that 
in  the  absence  of  any  evidence  as  to  whether  there  was  any  con- 
siderable town  of  Edmonton  at  that  time,  the  word  "  town  "  must 
be  construed  as  equivalent  to  "parish,"  and  continued : — ] 

Now  it  is  quite  clear  this  was  intended  for  very  poor  boys ;  it  is 
obvious,  in  my  opinion,  that  .they  were  intended  to  be  boys  of  that 
age  who  could  not  earn  money  for  themselves,  who  were  likely  to 
get  into  bad  company,  and  who  were  to  be  put  in  a  school  to  learn 
what  was  the  elementary  education  at  that  time,  and  to  be  clothed 
for  that  purpose.  I  think  the  clothing  was  to  be  given  as  an  ad- 
junct ancillary  to  the  education.  I  think,  therefore,  that  the  Commis- 
sioners have  come  to  a  right  conclusion  when  they  thought  that 
education  was  the  primary  object  of  this  charity.  That  being  so, 
it  is  necessary  to  take  into  consideration  the  great  alteration  that 
has  taken  place  in  education  since  that  period.  This  charity  was 
founded  a  little  under  two  centuries  and  a  half  from  the  present 
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time,  and  the  education  that  was  fitting  for  boys  of  that  period        M.  R. 
would  be  a  little  extended  now,  and  if  other  means  can  be  found  of        iscrr 
improving  and  adding  to  that,  it  would  be  very  useful,  and  fully       £^e 
within  the  scope  of  the  charity.    By  the  liberality  of  subsequent    ^™ER  * 
donors  a  school-house  has  been  built,  and  a  school  has  in  point  of       — 
fact  been  formed,  though  the  original  testator  only  supposed  that 
the  boys  would  be  put  to  school.    Taking  the  view  indicated  by 
these  preliminary  observations,  I  see  very  little  to  alter  in  the 
scheme  of  the  Charity  Commissioners,  because  it  appears  to  me 
that  they  have  done  (I  have  gone  through  the  scheme  very  care- 
fully) very  much  what  was  fit  and  proper. 

I  will  go  through  the  objections  which  the  Petitioners  make, 
and  state  what  little  alterations  it  appears  to  me  the  scheme 
requires.  They  say  first,  that  it  extends  the  benefit  of  the  charity 
to  all  classes,  instead  of  confining  it  to  providing  clothing  and  an 
elementary  education  for  poor  boys  only  of  the  town  of  Edmonton, 
according  to  the  express  wishes  of  the  testator.  Now,  I  think  that 
according  to  this  scheme  it  is  quite  possible  to  combine  with  the 
elementary  education  for  the  poor  boys  only  of  the  town  of  Edmonton 
an  improved  education,  and  that  this  may  be  beneficial  to  the  boys 
who  receive  an  elementary  education,  as  an  incitement  to  them  to 
rise  into  the  superior  school ;  and  therefore  I  do  not  think  that  if 
that  is  well  conducted  it  is  of  itself  injurious.  The  evidence  on  the 
subject  is  not  such  that  it  can  be  ascertained  at  this  moment  what 
would  be  the  ultimate  result  of  the  proposed  arrangement.  At 
present  it  appears  that  the  superior  school  costs  about  £30  or  £40 
to  the  other,  but  if  it  should  succeed  (and  I  think  they  may  always 
come  to  the  Court,  if  there  is  a  failure,  to  have  a  variation  of  the 
scheme),  and  there  should  be  an  increase  in  the  number  of  boys  in 
the  superior  school,  not  only  would  it  cost  the  boys  in  the  lower 
school  for  elementary  education  nothing,  but  it  might  increase  the 
fund  applicable  for  the  general  purposes  of  education. 

The  second  objection  is,  that  clothing  is  to  be  provided  for  eight 
boys  only,  and  that  the  boys  to  receive  the  benefit  of  this  pro- 
vision are  to  be  elected  not  on  account  of  their  poverty  only,  but 
on  account  of  their  merit  or  their  poverty,  at  the  option  of  the 
trustees.  1  think,  as  I  expressed  at  the  time,  and  Mr.  Vaughan 
Hawkins,  on  behalf  of  the  Attorney-General,  seemed  to  express  the 
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11 B.       same  opinion,  that  considering  the  extent  to  which  this  charity 

1869        has  increased  in  value,  producing  now  £700  a-year,  a  larger  number 

jn  re       of  boys  ought  to  receive  an  allowance  of  clothing,  and  I  think  one 

1jf™™§    of  the  gentlemen  who  was  present  during  the  argument  suggested 

that  the  number  should  not  exceed  twenty-five,  and  probably  if 

twenty  were  put  as  the  number,  that  would  be  a  beneficial  arrange- 
ment, and  I  think  that  is  in  accordance  with  the  view  of  the 
scheme  and  with  the  scope  of  the  charity. 

I  approve  entirely  of  what  the  scheme  suggests,  that  it  shall 
be  at  the  option  of  the  trustees,  and  that  poverty  shall  be  one 
element  in  directing  their  choice,  but  that  also  good  behaviour 
and  progress  in  the  school  should  be  another  element  in  their 
selection,  and  accordingly  I  think  that  it  would  be  desirable  to 
increase  the  number  of  boys  to  twenty,  leaving  it  still  at  the 
option  of  the  trustees  to  make  the  choice,  but  expressing  my 
opinion  that  in  making  that  selection  they  ought  to  be  guided 
principally  by  the  merit  of  the  boys,  and  to  some  extent  by  the 
fact  of  their  poverty.  That  is  to  say,  supposing  there  are  two 
boys  who  are  equal  or  nearly  equal,  they  should  select  the  poorer 
of  the  two,  the  one  to  whom  the  gift  would  be  the  greater  charity. 
I  do  not  propose  to  make  the  slightest  alteration  in  the  scheme  in 
respect  of  the  clothing.  The  clothing  prescribed  by  the  will  is,  of 
course,  not  suited  to  this  time,  and  the  trustees  should  do  it  in 
such  a  manner  as  they  think  fit.  With  respect  to  little  boys,  they 
can  provide  them  with  appropriate  clothing.  I  suppose  it  is  only 
necessary  that  they  should  have  one  garment  which  would  last  the 
year,  and  if  there  are  twenty  boys  it  may  be  done  very  cheaply. 
I  think  that  would  be  in  accordance  with  the  object  of  the  charity, 
and  in  fact  this  appears  to  me  to  be  the  principal  motive  which  has 
induced  the  inhabitants  of  Edmonton  to  bring  this  matter  before  the 
Court,  and  I  cannot  of  course  disregard  the  fact  that  1500  of  the 
inhabitants  of  this  parish  have  joined  in  a  memorial  expressing 
their  opinion  that  some  alteration  to  this  effect  should  be  made. 

The  next  objection  is,  that  twenty-five  free  scholars  may  be 
selected  by  the  trustees  for  proficiency,  as  well  as  in  consideration 
of  poverty.  That  is  a  principle  of  selection  which  I  think  is  quite 
right,  and  I  do  not  see  any  reason  whatever  to  remove  or  alter  it 
That  will  increase  the  efficiency  of  the  school,  and  give  the  boys  a 
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motive  to  teach  themselves.    Of  course  it  ought  never  to  be  for-       M.  R. 
gotten  in  all  cases  of  schools,  and  the  sooner  it  is  impressed  on  the       1869 
boys  the  better,  that  nobody,  without  his  own  exertion,  was  ever       jn  re 
taught  anything  in  his  life.    The  only  thing  you  can  do  is  to  give    l******'* 
the  pupil  great  facilities  for  teaching  himself,  and  the  sooner  boys        — 
are  taught  that  it  depends  on  themselves  what  they  learn,  and 
that  the  more  they  set  earnestly  and  stedfastly  to  work  the  greater 
facility  and  encouragement  they  will  get,  the  better  for  them.    The 
fourth  objection  is  as  to  the  life  annuity.    I  have  disposed  of  that 
already,  and  I  do  not  say  anything  more  upon  that ;  it  must  be 
omitted. 

The  fifth  objection  is  to  the  payment  of  £70  to  each  of  the  three 
ecclesiastical  districts  of  Edmonton.  I  think  that  this  is  within 
the  scope  of  the  original  foundation,  because  the  testator  mentions 
the  town  of  Edmonton,  which,  as  I  have  said,  I  think  means  the 
parish,  and  the  parish  seems  to  be  very  extensive,  some  parts  of  it 
four  miles  off,  and  therefore  it  would  be  very  inconvenient  that  the 
hoys  should  have  to  walk  eight  miles  a  day,  particularly  very  little 
boys,  and  in  all  weathers,  and  therefore  it  is  convenient  that  this 
money  should  be  so  applied,  it  being  understood  that  the  £70  is 
to  be  for  the  purposes  of  education.  I  do  not  think  that  these 
payments  should  be  compulsory,  I  am  not  sure  whether  the  scheme 
is  clear  upon  that,  but  that  it  should  be  in  the  discretion  of  the 
trustees  to  withhold  the  £70  if  it  is  not  applied  properly.  I  feel 
satisfied  that  they  will  exercise  their  discretion  in  the  most  benefi- 
cial manner  for  the  school. 

Then  I  do  not  object  to  the  benefit  of  the  charity  being 
extended  to  persons  living  beyond  the  precincts  of  the  original 
parish  of  Edmonton,  understanding  that  those  are  persons  who  are 
admitted  into  the  upper  school,  not  into  the  lower  (the  lower 
school  must  be  confined  to  the  inhabitants  of  the  parish  of  Edmon- 
ton), and  that  I  think  will  be  beneficial,  and  the  result  of  it  may 
be  that  they  will  get  a  better  master.  I  am  also  of  opinion  that 
the  capitation  fee  is  right ;  the  experience  I  have  had  in  settling 
cases  of  this  description  in  Chambers  is,  that  a  small  capitation 
fee  is  a  benefit,  and  that  people  do  not  very  much  care  for  educa- 
tion which  is  purely  gratuitous.  I  find  that  a  small  capitation  fee 
—but  it  should  be  a  very  small  one  unquestionably — reconciles 
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M.  B.  them  to  education,  and  becomes  beneficial.    In  all  other  respects 

1869  the  scheme  is  not  complained  of,  and  it  most  be  confirmed.    There- 

j^e  fore  those  little  alterations  must  be  made,  and  Mr.  Vaughan  Haw- 

oulwty  &  ^m  w^  ^°  8°°^  enough  to  see  that  those  are  expressed  in  the 

—  scheme. 

Solicitor  for  the  Petitioners  :  Mr.  AngeU. 
Solicitors  for  the  Respondents:    Messrs.    Farrer,    Ouvry,  & 
Farter  ;  Messrs.  Churchy  Sons,  &  Clarke ;  Messrs.  Feanm  &  Co. 


h 
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STUART  v.  COCKERELL.  V..O.M. 

1869 
Bemoteness — Substitution  or  Original  Gift.  -^ 

Feb.  I ; 

After  a  gift  to  an  unborn  person  for  life,  there  may  be  a  good  gift  over  if      M*™  5* 
it  vest  within  lives  in  being  and  twenty-one  yean. 

Gift  after  the  death  of  an  unborn  tenant  for  life  to  all  the  children  of  A.  2?., 
a  living  person,  share  and  share  alike,  and  the  child  or  children  of  such  of  the 
said  children  as  shall  be  then  dead,  according  to  the  Statute  of  Distributions ; 
but  in  case  there  shall  be  no  child  or  grandchildren  of  the  said  A.  B.  then 
living,  then  over. 

This  is  not  an  original  gift  to  the  children  of  A.  B.  vesting  at  birth,  with  a 
mere  invalid  substitutionary  gift  to  their  children ;  but  is  an  original  gift  to 
children  and  grandchildren  living  at  the  decease  of  the  unborn  tenant  for  life, 
and  therefore  too  remote,  and  void. 

The  cases  of  Ashley  v.  Ashley  (I)  and  Avern  v.  Lloyd (2)  commented  upon. 

J.HIS  case  was  argued  upon  Petition. 

Elizabeth  Edgley  Hewer,  by  her  will,  dated  the  21st  of  March, 
1782,  devised  and  bequeathed  all  her  real  and  personal  estate  to 
trustees  to  sell  and  convert,  and  to  invest  the  proceeds  on  govern- 
ment securities,  and  to  pay  the  interest,  dividends,  and  proceeds 
to  her  nephew,  Sir  Simeon  Stuart,  Baronet,  for  his  life  for  his  own 
use,  and  after  his  decease  upon  trust  to  pay  the  said  interest,  divi- 
dends, and  proceeds  to  the  eldest  son  of  Sir  Simeon  Stuart  [he 
being  then,  unmarried]  for  life  for  his  own  use  and  benefit,  and 
after  the  decease  of  the  eldest  son  of  Sir  Simeon  Stuart,  then  upon 
trust  to  pay  the  said  interest,  dividends,  and  proceeds  to  her  niece 
Elizabeth  Stuart  for  life  for  her  own  use  and  benefit,  and  after 
the  decease  of  the  survivor  of  them,  the  said  Sir  Simeon  Stuart, 
his  eldest  son  and  Elizabeth  Stuart,  then  upon  trust  "  to  pay  and 
transfer  the  said  government  securities  unto  all  and  every  the 
children  of  my  said  nephew,  Sir  Simeon  Stuart,  share  and  share 
alike,  if  more  than  one,  and  if  but  one  then  to  such  one  child,  and 
the  child  or  children  of  such  of  the  children  of  the  said  Sir  Simeon 
Stuart  as  shall  be  then  dead,  according  to  the  statute  of  distribu- 
tion of  intestate  s  estates ;  but  in  case  there  shall  be  no  child  or 
grandchild  of  the  said  Sir  Simeon  then  living,  then  upon  trust  to 

(1)  6  Sim.  358.  (2)  Law  Rep.  5  Eq.  393. 
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V.-O.  M.     pay  and  transfer  the  said  government  securities  unto  all  and  every 

1869        the  children  of  my  said  niece  Elizabeth,  equally  to  be  divided  be- 

Stuabt      tween  them  if  more  than  one,  and  if  but  one,  then  to  such  one 

Cookekell     c^^9  but  *n  CQse  ther©  shall  be  no  child  of  my  said  niece  then 

— —        living,  then  upon  trusts  to  pay  and  transfer  the  said  government 

securities  unto  Charles  CockereU,  to  whom  I  give  the  same  accord- 

ingly." 

The  testatrix  died  in  1785.  The  eldest  son  of  Sir  Simeon  Stuart, 
Sir  Simeon  Henry  Stuart,  was  born  on  the  23rd  of  October,  1790, 
and  his  second  son,  the  Petitioner,  William  Henry  Frederick  Hewer 
Stuart,  was  born  in  May,  1794.  He  had  also  two  other  children, 
who  died  in  his  lifetime.  Sir  Simeon  Stuart  died  in  January, 
1816,  intestate.  Elizabeth  Stuart  died  in  November,  1846,  and 
Sir  Simeon  Henry  Stuart  died  in  October,  1868. 

The  produce  of  the  real  and  personal  estate  had  been  paid  into 
Court  in  the  suit  which  was  to  administer  the  estate.  The  income 
had  been  paid  to  the  three  successive  tenants  for  life,  and  a  ques- 
tion now  arose  as  to  how  the  capital  was  to  be  disposed  of,  a  Peti- 
tion being  presented  by  William  Henry  Frederick  Hewer  Stuart 
praying  that  he  might  be  declared  entitled  to  the  whole  of  the 
fund,  or  if  not,  then  to  a  proportion  of  the  property  as  next  of  kin 
of  the  testatrix. 

Mr.  Cotton,  Q.C.,  and  Mr.  Biddell,  for  the  Petitioner : — 

The  gift  to  the  children  of  Sir  Simeon  Stuart  vested  at  birth. 
There  were  four  children.  The  shares  of  the  two  deceased  infants 
became  the  property  of  their  father,  who  died  intestate. 

The  Petitioner  taking  one-fourth  in  his  own  right,  and  one- 
fourth  as  one  of  the  next  of  kin  of  his  father,  is  entitled  to  one-half 
of  the  fund. 

The  gift  to  the  children  of  deceased  children  was  a  mere  substi- 
tutionary gift,  which  was  intended  to  take  effect  at  the  death  of 
the  unborn  tenant  for  life,  and  was  plainly  too  remote ;  but  this 
has  no  effect  on  the  original  gift  to  the  children  of  Sir  Simstm 
Stuart,  which  remained  valid :  In  re  Bennefs  Trusts  (1). 

The  Vice-Chancellor : — Is  not  the  gift  void  for  remoteness? 
You  wish,  I  suppose,  to  bring  yourself  within  Boe  v.  Jeffery  (2)  ? 
(1)  3  K.  &  J.  280.  (2)  7  T.  R.  689. 
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Mr.  Cotton : — I  entirely  subscribe  to  the  authority  of  that  case,     v.-o.  M. 
which  decides,  that  though  a  shifting  use  is  too  remote  if  it  is        1869 
limited  to  take  effect  on  an  indefinite  failure  of  issue,  yet  that  it      stuabt 
is  not  too  remote  if  limited  to  take  effect  on  a  failure  of  issue   ^JJ^t. 

which,  in  terms  or  by  context,  is  limited  to  take  effect  within  lives       

in  being  and  twenty-one  years ;  and  that  a  use  divesting  the  fee  on 
failure  of  issue,  and  carrying  the  estate  to  a  living  person  for  life 
only  is  good,  but  that  if  it  purported  to  carry  over  the  fee  it  would 
be  had,  for  in  the  latter  case  the  gift  over  does  not  necessarily  vest 
within  lives  in  being  and  twenty-one  years.  The  gift  must  actu- 
ally rest  within  that  period :  Cadett  v.  Palmer  (1). 

Bat  there  is  no  shifting  or  divesting  here.  It  is  not  a  case  of 
contingent  gift  at  all. 

There  is  a  good  gift  to  the  children  of  Sir  Simeon  Stuart  vesting 
at  birth ;  not  the  less  good  because  preceded  by  valid  gifts  for  life 
to  persons  born  and  a  person  unborn :  Routledge  v.  DorrU  (2) ; 
Bwrd  v.  Westcott  (3)  ;  Lewis  on  Perpetuities  (4). 

Mr.  Shapter,  Q.C.,  and  Mr.  Woodroffe,  for  parties  claiming  under 
Sir  Simeon  Henry  Stuart,  followed  the  same  course  of  argument  as 
the  Petitioner : — 

The  gift  to  the  children  of  the  children  was  merely  substi- 
tutionary ;  the  true  meaning  of  substitutionary  appears  from 
hiring  v.  Thomas  (5),  and  Be  Turner  (6). 

The  substitutionary  gifts  and  gifts  over  are  to  be  construed  strictly, 
and  do  not  affect  the  validity  of  the  original  gift :  Jopp  v.  Wood  (7). 

[On  the  question  of  remoteness  they  referred  to  Lewis  on  Perpe- 
tuities (8) ;  Hayes  on  Conveyancing  (9) ;  Jar  man  on  Wills  (10) 
formaris  Bythewood  (11)  ;    Gilbert  on  Uses,  by  Sugden  (12)  ; 
Ashley  v.  Ashley  (13);    In  re  Merrick's  Trusts  (14);   Avern  v. 
Uoyd  (15).] 

(1)  1  a.  &  F.  372.  (9)  Vol.  i.  p.  495. 

(2)  2  Yes.  357.  (10)  1st  Ed.  vol.  i.  p.  241 ;  2nd 

(3)  5  Taunt  393 ;  5  B.  &  A.  801.  Ed.  vol.  i.  p.  229. 

(4)  Page  164.  (11)  Vol.  xi.  p.  188. 

(5)  1  Dr.  &  8m.  497.  (12)  Pages  270—274. 

(6)  2  Ibid.  60L  (13)  6  Sim.  358. 

(7)  2  D.  J.  &  S.  823.  (14)  Law  Bep.  1  Eq.  551. 

(8)  Page  423.  (15)  Ibid.  5  Eq.  383. 
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V.-O.M.         All  property  is  alienable;  Egerion  v.  Massey  (1);  Rekewickw 

1869  Manning  (2).    If,  after  giving  a  life  interest  to  a  person  unborn, 

Stlabt  a  reversion  remains  in  the  settlor  which  he  can  alien,  why  cannot 

Cockebell.  he  settle  it  by  the  same  assurance  ? 

Mr.  Fleming,  Q.C.,  and  Mr.  Wickens,  for  Carr,  the  personal 
representative  of  Elizabeth  Stuart : — 

There  was  intestacy  after  the  life  estates.  Elizabeth  Stuart  was 
entitled  to  half  the  capital  of  the  personalty.  The  gift  of  the 
corpus  was  too  remote.  There  was  not  a  substitutionary  gift,  but 
an  original  gift  to  children  of  Sir  Simeon  Stuart  living  at  the 
death  of  the  survivor  of  the  tenants  for  life,  and  to  the  children  of 
such  of  the  children  as  should  be  then  dead.  The  words  "  then 
dead, "  and  "  then  living,"  shew  that  children,  as  well  as  children 
of  deceased  children,  were  to  be  living  at  the  death  of  the  last 
survivor  of  the  tenants  for  life,  including  the  unborn  son. 

4  • 

Mr.  OottreU  appeared  voluntarily  for  beneficiaries  represented 
by  Carr,  the  personal  representative  of  Elizabeth  Stuart,  but  the 
Vice-chancellor  declined  to  hear  him. 


Mar.  5.    Sib  R.  Malins,  V.C. : — 

It  is  contended  on  the  part  of  the  Respondents  that  all  the  gifts 
after  the  life  estate  to  the  eldest  son  of  Sir  Simeon  Stuart  are  void 
for  remoteness.  Property  may  be  given  by  will,  or  secured  by 
settlement,  to  an  unborn  person  for  life,  or  to  several  unborn  per- 
sons successively  for  life,  with  remainders  over,  provided  the  Test- 
ing of  the  remainders,  or  the  ascertainment  of  those  who  are  to 
take  in  remainder,  be  not  postponed  till  after  the  death  of  such 
unborn  person  or  persons :  Ashley  v.JLshXey  (3) ;  Lewis  on  Per- 
petuities (4) ;  Jarman  on  Wills  (5) ;  Gilbert  on  Uses,  by  Supien  (6). 
I  refer  to  those  as  illustrative  passages,  because  they  were  cited  m 
argument,  but,  of  course,  there  are  many  more. 

In  the  present  case,  therefore,  the  life  interest  of  the  unborn  son 
of  Sir  Simeon  Stuart  would  have  caused  no  difficulty  if  those  who 

(1)  3  C.  B.  (N.S.)  838.  (4)  Pfcge  423. 

(2)  1  D.  M.  &  G.  176.  (5)  3rd  Ed.  toL  i.  p.  264. 

(3)  6  Sim.  358.  (6)  Ffcge  269,  n. 
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were  to  take  in  remainder,  subject  to  that  life  interest,  could  have     V.-O.  M. 
been  ascertained  with  certainty  within  the  allowed  period  of  a  life        1869 
or  lives  in  being  at  the  death  of  the  testatrix,  and  twenty-one  years      Stdabt 
after.    But  the  gift  is  to  a  class  of  persons  consisting  of  the  chil-   cocbehill. 
(lien  and  grandchildren  of  Sir  Simeon  Stuart  who  should  be  living       — 
at  the  death  of  the  survivor  of  Sir  Simeon  Stuart,  his  unborn  son, 
and  the  testatrix's  niece,  Elizabeth  Stuart.    That  necessarily  post- 
poned the  ascertainment  of  the  class  to  take,  and,  consequently,  the 
vesting  of  the  property  till  after  the  expiration  of  a  life  not  in 
being  at  the  death  of  the  testatrix,  and  the  gift  is  therefore  neces- 
sarily void  for  remoteness. 

The  case  is,  in  principle,  like  Jee  v.  Audley  (1),  where  the  gift 
was,  if  a  person  should  die  without  issue,  then  to  the  children  of 
two  living  persons.  Of  course  a  gift  over  on  failure  of  issue  would 
be  void  for  remoteness  as  to  mere  personal  property,  but  a  gift  over 
to  children  living  would  have  been  good  if  it  had  been  to  children 
living  at  the  death  of  the  testatrix ;  but  as  those  persons  might 
have  had  other  children,  it  was  impossible  to  say  that  it  meant 
children  then  living.  That  was  held  void  for  remoteness,  and  Lord 
Kenyon  would  not  assume  that  the  two  aged  persons  might  not 
have  had  other  issue.  That  case  of  Jee  v.  Audley  I  followed  in 
h  re  Bayer's  Trusts  (2).  In  re  Bennefs  Trusts  (3)  was  much  relied 
on  by  Mr.  Shapter  and  Mr.  Cotton,  who  argued  in  support  of  the 
validity  of  the  bequest,  but  there  all  the  gifts  in  remainder  were  to 
take  effect  at  the  expiration  of  lives  in  being,  and  the  question  of 
remoteness  could  not  therefore  arise.  It  was  a  mere  question  who 
was  to  take  at  the  death  of  the  two  children  of  the  testator  who 
were  living  at  the  time  of  making  his  will.  That  case,  therefore, 
has  no  application  to  the  doctrine  of  remoteness,  upon  which  this 
question  must  be  determined.  If  the  gift  over  after  the  death  of 
the  unborn  son  of  Sir  Simeon  Stuart  had  been  confined  to  the  life 
interest  of  the  niece,  it  would  have  been  good  upon  the  principle 
of  Roe  v.  Jeffery  (4).  That  was  a  devise  to  Thomas  FrisweU  and  his 
heirs  for  ever ;  and  if  he  died  "without  issue  over  to  four  other 
persons  without  words  of  limitation.  Therefore  if  the  limitation 
was  on  death  without  issue  generally,  that  was  an  estate  tail ;  if  it 

(1)  1  Cox,  324.  (3)  3  K.  &  J.  280. 

(2)  Law  Rep.  6  Eq.  319.  (4)  7  T.  R.  689. 
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V.-C.  M.     meant  dying  without  issue  within  a  limited  period,  it  was  a  fee, 

1869       with  an  executory  devise  oyer.    The  Court  of  Queen's  Bench  held 

Stuart      that  it  was  a  fee,  with  an  executory  devise  over.    The  devisees  over 

Oockxbbll.   could  on^y  ta^e  f°r  life-    ^be  fottu*e  °f  issae  must  necessarily  be 

within  lives  in  being.    In  the  present  case,  if  the  bequest  over  had 

been  confined  to  the  niece  for  life,  it  would  have  been  good,  as  it 
must  have  taken  effect  in  her  lifetime  or  not  at  all.  But  as  her 
life  interest  wa£  followed  by  remainders  to  the  children  and  grand- 
children, the  case  is  like  Barlow  v.  Salter  (1),  which  draws  a  very 
remarkable  difference,  and  is  an  authority  of  the  very  highest  im- 
portance. That  was  a  bequest  of  purely  personal  estate.  It  was 
in  these  few  words:  "All  my  estate,  real  and  personal,  of  every  sort 
and  kind,  to  my  daughter  and  her  heirs,  and  half  the  navigation 
money  for  her  natural  life ;  and  in  case  she  dies  without  issue,  all 
to  be  divided  between  my  four  .nephews  and  nieces,  Nathaniel, 
William,  Catherine,  and  Elizabeth ;  Catherine's  part  only  for  life, 
and  her  part  to  be  divided  between  the  survivors."  Now,  if  this 
bequest  had  stopped  with  the  gift  over  to  Catherine  for  life,  it  would 
have  been  good ;  it  would  then  have  been  like  Roe  v.  Jeffery  (2). 
But  as  the  gift  for  life  was  followed  by  an  absolute  gift  to  children 
and  grandchildren,  the  case  falls  within  the  rule  laid  down  by 
Sir  W.  Grant  (3),  that  " Where  nothing  but  a  life  interest  is 
given  over,  the  failure  of  issue  must  necessarily  be  intended  a 
failure  within  the  compass  of  that  life ;  but  where  the  entire  interest 
is  given  over,  the  mere  circumstance  that  one  taker  is  confined  to 
a  life  interest,  furnishes  no  indication  of  an  intention  to  make  the 
whole  bequest  depend  upon  the  existence  of  that  person  at  the 
time  when  the  event  happens  on  which  the  limitation  over  is  to 
take  effect."  I  was  referred  to  two  cases  by  Mr.  Shapter  after  the 
argument,  which  I  noted  down,  and  have  looked  at.  The  first  is 
In  re  Merrick's  Trusts  (4).  I  am  not  able  to  see  that  that  has 
any  particular  application  to  the  presenj  case,  because  the  events 
there  did  not  call  for  any  application  of  the  doctrine  of  remote- 
ness. But  the  second  case,  of  Avern  v.  Lloyd  (5),  is  apparently 
applicable.     That  was  a  decision  of  Vice-Chancellor  Stuart  in 

(1)  17  Ves.  479.  (3)  17  Vea.  482. 

(2)  7  T.  R.  589.  (4)  Law  Rep.  1  Eq.  55L 

(5)  Law  Rep.  5  Eq;  388. 


V. 
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the  year  1868.  It  was  a  "bequest  of  personal  estate  to  unborn,  V.-O.M. 
issue  as  tenants  for  life " — that  is,  it  was  to  all  the  children  of  18C9 
4.,  who,  as  yet,  had  no  children,  "  as  tenants  for  life ;"  to  that  stcabt 
there  could  be  no  objection, — "and  to  the  executors,  adminis- 
trators, and  assigns  of  the  survivor  of  the  unborn  issue."  Vice- 
chancellor  Stuart  held  that  that  gave  an  absolute  interest  to  the 
survivor.  Now,  that  may  be  reconciled  thus : — The  words  "  exe- 
cutors, administrators,  and  assigns  "  following  a  gift  of  a  life  estate 
are  words  of  limitation.  If  the  Vice-Chancellor  construed  it  thus, 
that  it  was  a  gift  to  all  the  children  for  life,  with  a  limitation  to 
one  of  them  absolutely,  it  may  possibly  be  reconciled.  But  if  he 
intended  to  decide  that  the  vesting  of  any  gift  whatever  can  be 
postponed  till  after  the  expiration  of  lives  not  yet  in  being,  then, 
with  every  respect  for  the  Vice-Chancellor,  I  must  differ  from  his 
opinion,  because  nothing  can  be  more  clearly  settled,  and  it  was 
finally  'settled  by  Cadell  v.  Palmer  (1),  that  you  may  postpone 
the  vesting  of  property  during  a  life  or  lives  in  being,  and  the 
period  of  twenty-one  years  in  gross  afterwards;  but  that  every 
gift  which  must  not  necessarily  vest  within  that  period  is  void. 

A  gift,  therefore,  to  take  effect  at  the  expiration  of  lives  not  yet 
in  being  must  necessarily  be  void.  The  Vice-Chancellor,  I  see, 
uses  this  expression:  u Considering  that  this  limitation  to  the 
executors,  administrators,  and  assigns  must  take  effect  in  the  life- 
time of  one  of  the  unborn  issue  to  whom  a  good  estate  for  life  is 
given,  so  as  to  give  him  an  absolute  estate  in  possession  when  he 
becomes  survivor,  it  is  not  easy  to  see  on  what  ground  it  can  be 
considered  as  too  remote.99  It  is  clearly  too  remote  if  the  persons 
who  were  to  take  were  not  to  be  ascertained  until  all  the  unborn 
persons  were  dead.  "  The  gift  to  the  executors,  administrators, 
and  assigns  of  the  surviving  tenant  for  life  attaches  to  the  life 
estate,  so  as  to  give  a  contingent  absolute  interest  to  each  tenant  for 
life."  That,  I  think,  was  the  ground  upon  which  the  Vice-Chan- 
cellor decided  it,  and  upon  that  ground  it  may  be  right ;  but  if  it 
was  intended  to  say  that  you  may  postpone  the  gift  until  after  the 
expiration  of  the  lives  of  all  those  unborn  persons,  it  is  perfectly 
plain  that  that  is  in  opposition  to  all  the  settled  rules  on  the  sub- 
ject.   Bat  I  do  not  think  that  Vice-Chancellor  Stuart  intended  to 

(1)  1  Ci.  &  F.  372. 
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V.-C.  M.     decide  anything  of  the  kind.    I  may  make  an  observation,  also,  on 

1869        the  case  of  Ashley  y.  Ashley  (1),  which  was  cited  by  M r.  Shapter, 

Stuart      where  Vice-Chancellor  ShadweU  held  that  you  might  give  an  estate 

Cta^u.  to  unbom  Pe**™  for  Kfe  *»  teMnte  in  «■»»«.  with  cross  re- 
—        mainders  between  them  for  life.    Now,  if  you  were  to  give  an 

estate  to  A.  for  life,  with  remainder  to  his  children  as  tenants  in 
common  in  fee,  and  provide  that  if  any  one  of  the  unborn  children 
should  die  without  issue  living  at  the  time  of  his  death  his  share 
should  go  over,  nobody  would  for  a  moment  contend  that  such 
a  gift  over  would  be  good  because  it  is  a  cross  limitation  to  take 
effect  at  the  death  of  an  unborn  person.  Therefore  it  is  that  on 
such  limitations,  with  cross  limitations  in  fee,  every  person  ac- 
quainted with  the  subject  takes  care  to  make  the  gifts  over  upon 
the  death  of  the  children  under  twenty-one,  it  being  perfectly  clear 
that  if  you  give  to  A.  for  life,  with  remainder  to  his  children  as 
tenants  in  common  in  fee,  and  provide  that  if  any  of  the  children 
shall  die  under  the  age  of  twenty-two  years  the  shares  given  to 
them  shall  go  over,  the  original  gift  to  them  as  tenants  in  fee  is 
good ;  and  the  cross  limitations  are  void,  as  being  too  remote.  If 
therefore  twenty-two  years  is  too  remote,  how  can  it  be  good  when 
it  is  at  the  expiration  of  a  life  not  yet  in  existence  ?  Therefore, 
with  great  respect  to  the  memory  of  Sir  Lancelot  ShadweU,  I  can- 
not help  thinking  that  he  went  too  far  in  Ashley  v.  Ashley,  in  hold- 
ing that  life  estates  may  be  given  to  unborn  issue  as  tenants  for 
life,  with  cross  remainders  between  them,  because  every  cross  limi- 
tation must  be  either  a  remainder  upon  an  estate  tail,  or  it  must  be 
a  cross  executory  bequest  or  limitation,  limited  so  as  necessarily  to 
take  effect  within  a  life  in  being  and  twenty-one  years  afterwards. 

The  only  point  therefore  here  is : — Is  it  a  gift,  as  I  have  stated 
it,  to  a  class  of  persons  to  be  ascertained  at  the  expiration  of  the 
life  of  an  unborn  person  ?  It  is  perfectly  clear  to  my  mind  that 
the  whole  class  is  a  class  consisting  of  children  and  grandchildren, 
and  [that  the  class  could  not;  under  the  terms  of  this  will,  be 
ascertained  until  all  the  three  tenants  for  life  were  dead.  That 
was  too  remote  a  period. 

The  object  of  the  testatrix  was  to  give  to  the  children  and  grand- 
children of  Sir  Simeon  Stuart,  if  there  were  any  at  that  period ;  if 

(1)  6  Sim.  358. 
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not,  then  to  the  children  of  the  niece ;  if  no  children  of  the  niece,     V.-C.M. 
then  to  Sir  Charles  Cockered  1869 

Therefore,  upon  every  ground,  this  appears  to  me  to  be  a  limita-      Btvakt 
tion  void  for  remoteness,  not  simply,  as  I  have  already  sfrid,  because   rinng^fT 

there  is  interposed  a  life  interest  to  an  unborn  person,  but  because       

the  vesting  is  postponed  until  after  the  expiration  of  that  life. 
There  must  therefore  be  a  declaration  that  the  limitations  are  void 
for  remoteness,  the  consequence  of  which,  I  apprehend,  will  be  that 
the  next  of  kin  of  the  testatrix  will  take. 

Solicitors  for  the  Petitioner :  Messrs.  Ward,  Mills,  <&  Witham. 
Solicitor  for  the  Respondents :  Mr.  W.  A.  Ford. 


GIBBINS  v.  EYDEN.  v.-c.M. 

Specific  Devise  of  Pari  of  Mortgaged  Estate— Exoneration  of  Mortgaged  Estate—         ]^ 

Estate  by  Curtesy— Bankruptcy  of  Husband.  Feb.  16,  22. 

The  owner  of  two  estates  subject  to  the  same  mortgage,  specifically  devised 
one  of  them,  and  left  the  other  to  pass  by  a  residuary  devise : — 

Held,  that  the  residuary  devise  was  specific,  and  that  the  twt  estates  must 
therefore  bear  the  mortgage  debt  rateably. 

Where  a  wife's  real  estate  did  not  fall  into  possession  till  after  the  husband's 
bankruptcy  and  discharge : — 

Hdd\  that  the  husband,  though  there  had  been  issue  of  the  marriage,  had 
not  at  the  time  of  his  bankruptcy  any  such  contingent  interest  in  the  estate, 
as  tenant  by  the  curtesy,  as  would  pass  to  his  assignees. 

i)Y  an  indenture  of  mortgage  dated  the  26th  of  July,  1845, 
Richard  Claridge  conveyed  his  Bet/ford  and  Bugbrooke  estates  to 
Charles  Markham  and  Christopher  Marhham  in  fee,  by  way  of 
mortgage  for  securing  the  sum  of  £6600  and  interest.  The  Bug- 
brooke estate  was  subject  to  a  prior  mortgage  for  securing  £500 
and  interest. 

By  his  wiU,  dated  the  30th  of  May,  1854,  Richard  Claridge 
devised  the  Bugbrodke  estate  to  James  Bazdey  in  fee,  and  devised 
all  his  residuary  real  estate  (which  consisted  only  of  the  Set/ford 
estate)  to  his  wife  for  life,  and  after  her  death  to  his  niece  Annie, 
the  daughter  of  John  Bazeley,  and  his  nephew  John  Eyden,  their 
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V.-C.  M.     heirs  and  assigns,  as  tenants  in  common.    The  testator  died  on  the 

1869       30th  of  May,  1854,  and  his  widow  on  the  1st  of  December,  1867. 

Gibbens         I*1  the  month  of  April,  1866,  Thomas  Gitibins,  who  had  married 

Eraw       *^e  testator's  niece  Annie,  and  by  whom  he  had  had  issue,  was 

— —       adjudicated  bankrupt,  and  creditors'  assignees  were  duly  appointed 

under  the  bankruptcy.    He  obtained  his  discharge  on  the  1st  of 

July,  1866.    His  wife  died  on  the  1st  of  July,  1868,  after  the 

commencement  of  the  present  suit 

.  The  suit  was  instituted  for  the  administration  of  the  real  and 
personal  estate  of  the  testator  Richard  Claridge,  and  two  questions 
arose,  first,  whether  the  Hertford  and  BugbrooJce  estates  ought  to 
bear  the  mortgage  debt  of  £6600  rateably,  or  whether  the  Eeyfori 
estate,  having  passed  by  the  resi  luary  devise,  should  bear  the  whole 
debt:  and,  secondly,  whether  Thomas  Oibbins  estate,  as  tenant  by 
the  curtesy,  passed  to  his  assignees  in  bankruptcy. 

Mr.  Cotton,  Q.C.,  and  Mr.  Crossley,  for  the  Plaintiff,  Annie 
CHbbins : — . 

As  to  the  first  point :  a  residuary  devise  of  real  estate  remains  spe- 
cific, notwithstanding  the  Wills  Ad,  s.  24 ;  Hensman  v.  Fryer  (1). 
[They  also  mentioned  Broumson  v.  Latcrance  (2).] 

As  to  the  second  point :  the  Plaintiff  was  not  entitled  in  posses- 
sion at  the  time  of  her  husband's  bankruptcy,  and  therefore  he 
had  not  then  such  an  inchoate  right'  to  curtesy  as  would  pass  to 
his  assignees. 

Mr.  Be  Oex,  Q.C.,  for  the  Defendant  John  Eyden,  an  infant,  in 
the  same  interest : — 

The  term  "  residuary  real  estate"  must  be  construed  as  if  the 
testator  had  first  mentioned  both  his  estates,  had  then  devised  his 
BugbrooJce  estate,  and  then  his  Heyford  estate.  Mirehom  v. 
Scaife  (3) ;  Jarman  on  Wills  (4).  And  in  this  respect  the  law 
is  not  altered  by  the  Wills  Ad :  Hensman  v.  Fryer ;  Emuss  v, 
Smith  (5) ;  Pearmain  v!  Twiss  (6) ;  Edwards  v.  Pugh  (7). 

(1)  Taw  Rep.  3  Ch.  420 ;  2  Eq.  627.  (4)  3rd  Ed.  vol.  ii.  p.  689. 

(2)  Ibid.  6  Eq.  1.  (5)  2  De  G.  &  8m.  722. 

(3)  2  My.  &  Cr.  695,  706.  (6)  2  Giff.  130. 

(7)  2  Giff.  135  (5). 
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Mr.  J.  H.  Palmer,  Q.C.,  for  Thomas  (xibbins,  the  bankrupt : —  V.-O.  M. 

Thomas  Qibbins'  assignees  are  not  entitled  to  his  life  estate  by        ™® 
the  curtesy.    All  that  passes  to  the  assignees  is  an  existing  inte-      Gibbixs 

mm 

rest;  here,  at  the  time  of  his  bankruptcy  and  discharge,  he  was      Eyden. 
only  entitled  to  an  interest  in  expectancy :  In  re  Inksons  Trusts  (1).       """" 

Mr.  Glasse,  Q.C.,  and  Mr.  A.  E.  Miller,  for  James  Bazdey,  the 
devisee  of  the  BugbrooJce  estate : — 

The  devise  of  the  Heyford  estate  being  in  the  form  of  a  residuary 
devise,  is  an  implied  direction  that  the  residuary  estate  should 
satisfy  the  mortgage  debt  to  the  exoneration  of  the  estate  speci- 
fically devised :  Harris  v.  Watlcins  (2) ;  Hariby  v.  Roberts  (3) ; 
referred  to  in  that  case;  Francis  v.  Clemow  (4);  Mirehouse  v. 
Scaife  (5).  Brownson  v.  Lawranee  (6)  has  expressly  decided  that 
where  the  owner  of  the  equity  of  redemption  of  two  estates  com- 
prised in  the  same  mortgage  specifically  devised  one  estate,  and 
left  the  other  to  pass  by  a  residuary  devise,  he  thereby  sig- 
nified a  "  contrary  or  other  intention  "  within  the  meaning  of  Locke 
King's  Act  (17  &  18  Yict.  c.  113),  so  as  to  make  the  estate  which 
pussed  by  the  residuary  devise  primarily  liable  to  the  whole  of  the 
mortgage  debt. 

Mr.  Dryden,  for  the  Defendant  George  Tarry. 

If  r.  Osborne  Morgan,  for  an  annuitant. 

Mr.  Shebbeare,  for  other  parties. 

Mr.  Osborne,  Q.C.,  for  Thomas  Qibbins'  assignees : — 

The  bankrupt  had  a  contingent  interest  in  the  estate  at  the  time 
of  his  bankruptcy,  being  tenant  by  the  curtesy  initiate:  Jones  v. 
Dairies  (7) ;  Bacon  $  Abridgment,  "  Curtesy  "  (D) ;  and  it  is  settled 
that  a  contingent  interest  or  possibility  in  a  bankrupt  will  pass  to 
his  assignees :  Higden  v.  Williamson  (8). 

Mr.  Cotton,  in  reply. 

(1)  21  Beav.  310.  (5)  2  My.  &  Cr.  695. 

(2)  Kay,  438.  (6)  Law  Rep.  6  Eq.  1. 

(3)  Amb.  127.  (7)  8  Jur.  (N.  8.)  692. 
<4)  Kay,  435.  (8)  3  P.  Wms.  132. 
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v.-c.  M.     Feb,  24.    Sir  R  Malins,  V.C.  :— 
1869  rpjjg  gra^  qUe8tion  which  was  argued,  which  I  have  now  to  deter- 


Gibbixs  mine,  is  the  proportion  of  the  entire  mortgage  debt  to  be  borne  by 
Eyden.  the  devisees  of  the  Heyford  and  Bugbrooke  estates.  On  the  part 
of  the  Plaintiff,  and  the  Defendant  the  infant  John  Eyden,  who  are 
the  devisees  of  the  Heyford  estate,  and  also  on  the  part  of  the  De- 
fendant Thomas  Gibbins,  it  was  contended  that  the  two  estates  must 
bear  the  debt  rateably  according  to  their  respective  values ;  while, 
on  the  part  of  the  Defendant  Bazdey,  who  is  the  devisee  of  the 
BugbrooTce  estate,  it  was  contended  that  the  Heyford  estate  must 
bear  the  whole  debt,  because  it  was  devised  as  the  residuary  real 
estate  of  the  testator,  and  is  therefore  liable  to  exonerate  the 
specifically  devised  estate. 

It  was  admitted  that  if  the  estates  had  been  specifically  devised, 
that  is,  if  the  Heyford  estate  had  been  devised  by  name  as  the 
Bugbrooke  estate  was,  the  two  estates  must  have  borne  the  mort- 
gage debt  rateably.  It  was  not,  and  could  not  be  questioned  that 
before  the  Witts  Act  (1  Vict  c.  26),  every  devise  of  land,  whether 
given  by  name,  or  passing  by  a  residuary  devise,  was  specific.  Bat 
it  was  decided  by  the  Vice-Chancellor  Kinderdey  in  Body  v.  Hart- 
ridge  (1),  and  Hensman  v.  Fryer  (2),  that  since  the  WUh  Ad  a 
residuary  devise  of  real  estate  is  not  specific,  because  the  24th 
section  makes  the  will  speak  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator.  I  confess  I  am  unable  to 
follow  the  reasoning  of  my  learned  predecessor,  as  I  cannot  see 
any  reason  for  a  devise  being  less  specific  because  the  will  speaks 
at  one  time  instead  of  another.  The  decision  of  the  Vice-Chan- 
cellor Kinderdey  was,  however,  followed  by  the  Master  of  the  Rolls 
in  Rotherham  v.  Rotherham  (3),  and  Bethel!  v.  Oreen  (4).  But  Vice- 
Chancellor  Stuart  held  the  contrary  in  Pearmain  v.  Ttviss  (5).  In 
this  conflict  of  opinion,  the  decision  of  the  Vice-Chancellor  Kin- 
derdey in  Hensman  v.  Fryer  was  heard  on  appeal  before  the  Lord 
Chancellor  Chelmsford  in  November,  1867,  and  on  the  3rd  of 
December  in  that  year  (6)  His  Lordship  gave  judgment,  reversing 
the  decree  of  the  Vice-Chancellor,  and  holding  that  a  residuary 

(1)  1  Dr.  &  Sm.  236.  (4)  34  Bear.  302. 

(2)  Law  Rep.  2  Eq.  627.  (5)  2  Giff.  130. 

(3)  26  Beav.  465.  (6)  Law  Rep.  3  Ch.  420. 
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devise  of  land  is  just  as  specific  under  the  Will*  Ad  as  it  was    V.-C.  M. 
before.  i860 

It  being  thus  settled  that  a  residuary  devise  of  real  estate  is  Gnroura 
still  specific,  the  rights  of  the  parties  claiming  under  this  will  are 
just  the  same  as  if  the  Heyford  estate,  instead  of  passing  under  the 
«*iduary  devise,  had  been  specifically  devised  by  name  to  the 
Plaintiff  and  the  infant  Defendant,  from  which  it  follows  that  the 
Bugbrooke  and  the  Heyford  estates  must  bear  the  mortgage  debt 
rateably.  There  must,  therefore,  be  a  reference  to  make  the 
apportionment,  the  parties  being  incapable  of  binding  themselves 
as  to  the  amount. 

The  decision,  of  the  Master  of  the  Bolls  in  Brownson  v.  Law- 
ranee  (1),  was  much  pressed  upon  me  to  shew  that  the  devisees  of 
the  Heyford  estate  are  bound  to  exonerate  the  devisee  of  Bug- 
brooke from  the  mortgage  debt.  That  decision  evidently  proceeded 
on  the  ground  that  a  residuary  devise  of  land  was  not  specific,  as 
His  Lordship  himself  had  decided  in  the  two  cases  of  Botherham 
y.  Botherham  (2)  and  BetheU  v.  Oreen  (3),  to  which  I  have  be- 
fore referred;  and  though Brownson  v.  Lawrance  was  decided  three 
months  after  Lord  Chelmsford  had  reversed  the  decision  of  Vice- 
chancellor  Kinderdey  in  Hensman  v.  Fryer  (4),  and  had  thereby 
overruled  Botherham  v.  Botherham  and  BdheU  v.  Oreen;  and 
though  the  decision  of  Lord  Chelmsford  was  cited,  he  did  not 
advert  to  it  in  his  judgment ;  I  am  satisfied  that  hia  decision 
would  have  been  different  if  he  had  considered  that  case,  for  it 
settles  that  an  estate  passing  by  a  residuary  clause  is  specifically 
devised,  and  consequently  takes  away  the  ground  of  the  decision. 
I  cannot,  therefore,  treat  that  case  as  an  authority  in  favour  of  the 
contention  of  the  Defendant  James  Bazdey. 

It  was  also  contended  that  the  mortgage  deed  of  the  26th  of 
July,  1845,  made  the  Heyford  estate  the  primary  fund  for  the 
payment  of  the  mortgage  debt,  but  I  cannot  accede  to  that  argu- 
ment. It  was  beyond  the  scope  and  object  of  that  deed  to  settle 
such  a  question,  and  it  could  not  do  so  without  an  express  con- 
tract, which  it  certainly  does  not  contain.  There  being  no  charge 
of  debt  or  legacies  on  the  real  estate  in  this  will,  the  numerous 

(1)  Law  Rep.  6  Eq.  1.  (3)  34  Beav.  302. 

(2)  2G  Bear.  465.  (4)  Law  Hep.  2  Eq.  627. 
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V.-O.M.     authorities  which  were  cited  on  the  subject  of  marshalling  hay* 
1869        no  application,  and  it  is  unnecessary  to  refer  to  them  more 

G^s      particularly. 

*•  The  only  remaining  point  for  decision  is  as  to  the  right  of  the 

—  assignees  in  bankruptcy  of  Thomas  Gibbins  to  the  estate,  as  tenant 
by  the  curtesy,  in  the  moiety  of  the  Heyford  estate,  to  which  he 
became  entitled  upon  the  death  of  the  tenant  for  life  of  that 
estate  on  the  1st  of  December,  1867.  He  became  bankrupt  in 
April,  1866,  and  obtained  his  discharge  on  the  1st  of  July  in  that 
year.  His  wife  was,  therefore,  tenant  in  fee  in  remainder  only  when 
he  obtained  his  discharge.  There  is  no  doubt  that  all  rights  and 
interests  in  property,  Tested  and  contingent,  to  which  a  bankrupt 
is  entitled  at  the  time  of  his  bankruptcy,  pass  to  his  assignees. 
The  cases  cited  by  Mr.  Osborne  shew  that  clearly.  But  there  can 
be  no  inchoate  right  to  curtesy  till  the  wife  becomes  entitled  to  an 
estate  of  inheritance  in  possession,  and  as  the  wife  of  Thomas 
Gibbins  did  not  become  entitled  to  such  an  estate  till  the  1st  of 
December,  1867,  more  than  a  year  after  his  bankruptcy  and  dis- 
charge, I  am  of  opinion  that  his  inchoate  right  first  accrued  to 
him  then,  and  that  his  assignees  are  consequently  not  entitled  to 
the  estate  for  his  life  to  which  he  became  entitled  in  possession 
upon  the  death  of  his  wife  on  the  1st  of  July,  1868. 

I  think  this  case  is  in  principle  the  same  as  In  re  Inherit 
Trusts  (1). 

Solicitor  for  the  Plaintiflf :  Mr.  C.  V.  Field. 

Solicitors  for  the  Defendants :  Messrs.  Duncan  &  Murton. 

(1)  21  Beav.  310. 
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ATTORNEr-GENERAL  v.  EARL  OP  LONSDALE.     V.-O.M. 

1868 
Riparian  Proprietors— Tidal  Navigable  Elver — Private  and  Public  Injury. 


May  27 ; 
An  information  and  bill  was  filed  by  the  Plaintiff,  a  riparian  proprietor  on    June  6-12 ; 

a  tidal  navigable  river,  to  restrain  the  Defendant,  an  opposite  riparian  pro*       ^ec-  22« 

prietor,  from  constructing  a  jetty  in  the  alveus  of  the  river  so  as  to  injure         ~—' 

the  Plaintiff's  property  and  interfere  with  the  navigation : — 

Held,  that  a  riparian  proprietor  had  no  greater  right  to  use  the  alveus  of  a 
tidal  than  a  non-tidal  river,  and  that  although  the  Plaintiff  had  proved  no 
serious  injury  to  his  property,  he  was  entitled  to  an  injunction  : 

Beld,  also,  that  the  suit  being  by  information  and  bill  was  properly  framed 
in  respect  of  the  private  and  public  wrong  complained  of. 

1  HIS  was  an  information  and  bill  filed  by  the  Attorney-General 
at  the  relation  of  Mr.  Mounsey  against  the  Earl  of  Lonsdale.  The 
Plaintiff,  Mr.  Mounsey,  was  the  owner  of  an  estate  of  considerable 
value  called  the  RocTdiffe  demesne,  on  the  north  or  right  bank  of 
the  river  Eden,  and  the  Defendant  was  the  owner  of  an  estate,  also 
of  considerable  value,  on  the  south  or  left  bank  of  the  river,  both 
properties  lying  a  few  miles  below  Carlisle.  The  river  Eden  is  a 
tidal  river,  rising  in  the  Westmoreland  Sills,  passing  through  the 
town  of  Carlisle,  and  between  the  properties  of  the  Plaintiff  and 
Defendant,  and  emptying  itself  into  the  Solway  Firth.  The 
coarse  of  the  river  as  it  ran  between  these  two  properties  was  from 
east  to  west.  At  this  point  it  was  stated  to  flow  with  consider- 
able force,  so  much  so,  that  it  had  at  all  times  caused  a  washing 
away  or  encroachment  upon  the  lands  of  both  the  Plaintiff  and 
Defendant.  For  the  purpose  of  preventing  this  mischief,  the 
Plaintiff  and  his  predecessors  in  title  had  been  in  the  habit  of 
erecting  or  constructing  protective  works,  or,  as  they  were  called, 
bulwarks,  on  his  land,  and  the  Defendant  and  his  predecessors  in 
title  had  erected  protective  works  for  the  purpose  of  preventing 
bis  land  from  being  washed  away  by  the  tide.  The  Plaintiff 
asserted  that  his  protective  works  had  been  wholly  erected  on  his 
own  land  without  interfering  with  the  alveus  or  bed  of  the  river ; 
but  it  was  admitted  that  the  Defendant  and  his  predecessors  had 
at  various  times  erected  jetties  or  piers  on  their  side  of  the  river, 
which  had  projected  a  considerable  distance  into  its  bed.  The 
breadth  of  the  river  between  the  estates  of  the  Plaintiff  and 
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Y.-C.  M.     Defendant  was  from  190  to  200  yards  at  high  water.    Complaints 

1868       had  at  various  times,  for  many  years  past,  been  made  by  the  Plain- 

Attobnbt-   tiff  of  the  encroachments  of  the  Defendant  on  the  bed  of  the  river, 

General     which  he  considered  had  had  the  effect  of  throwing  the  water  with 

Earl  or     greater  violence  upon  his  land,  and  thereby  destroying  it  to  a 

\ '    greater  extent  than  it  would  have  been  destroyed  or  washed  away 

simply  by  the  natural  flow  of  the  tide ;  but  no  proceedings  bad 
been  taken  to  prevent  that  encroachment  until  the  institution  of 
this  suit,  which  was  commenced  in  consequence  of  the  Defendant 
proceeding  to  construct  a  new  jetty  for  the  protection  of  his  land, 
which  it  was  proposed  to  project  100  yards,  or  thereabouts,  into  the 
bed  of  the  river.  The  original  bill  was  filed  by  the  Plaintiff  alone 
on  the  6th  of  October,  1864,  which,  after  setting  out  at  length  the 
injurious  effects  which  the  Plaintiff  apprehended  from  the  Defen- 
dant's works,  prayed  an  injunction  to  restrain  the  Defendant  from 
continuing  or  completing  the  construction  of  his  new  bulwark  or 
jetty  in  the  tidal  bed  of  the  river  Eden. 

This  was  followed  by  a  motion  for  an  injunction  in  the  terms  of 
the  prayer  of  the  bill,  which  was  heard  before  the  Vice-Chancellor 
Sir  R.  T.  Kinderdey  in  October,  1864.  The  result  of  that  motion 
was,  that  it  was  ordered  to  stand  over  till  the  hearing  of  the 
cause.  The  information  and  amended  bill,  which  was  filed  in 
January,  1865,  stated  that  after  the  motion  for  the  injunction,  the 
Plaintiff  being  desirous  of  avoiding  further  litigation,  made  appli- 
cations to  the  Defendant  and  proposed  to  submit  the  whole  ques- 
tion to  the  opinion  of  an  independent  engineer,  by  whose  decision 
he  would  be  bound.  The  Defendant,  however,  refused  to  abide  by 
the  decision  of  any  one  except  his  own  engineer,  and  required  that 
the  effect  of  the  Plaintiff's  own  works  upon  the  flow  of  the  riyer 
should  be  included  in  the  reference  to  arbitration. 

The  Plaintiff's  attempts  to  settle  the  litigation  having  failed, 
the  information  and  amended  bill  was  filed  on  the  25th  of  January, 
1865.  It  prayed  that  the  Defendant  might  be  restrained  by 
injunction  from  constructing  or  continuing  to  construct  the  new 
bulwark  or  jetty,  or  any  other  work  which  should  have  the  effect 
of  diverting  the  tidal  or  fresh  waters  of  the  river  Eden  from  their 
accustomed  channels  or  courses,  as  the  same  existed  before  the 
new  jetty  was  commenced,  so  as  to  injure  the  Plaintiff's  lands,  or 
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so  as  to  injure  or  interfere  with  the  free  use  and  navigation  of  the     V.-O.  ML 
river  as  a  public  navigable  stream  or  highway ;  and  from  allowing        1868 

the  said  new  jetty  to  remain  in  the  bed  or  channel  of  the  river  so  Attobhiy- 

as  to  obstruct  such  water,  or  such  free  use  and  navigation  of  the  G*N^BAL 
stream,  or  otherwise  to  the  injury  of  the  Plaintiff.  Earl  of 

•  IiOMSDALB. 

The  answer  of  the  Defendant  was  filed  the  11th  of  July,  1865.       

It  complained  of  the  injurious  effects  of  the  Plaintiff's  works  on  the 
Defendant's  lands,  set  out  the  changes  which  had  from  time  to  time 
been  produced  on  the  Defendant's  estates  by  the  force  of  the  tide,  and 
justified  the  erection  of  the  jetty  in  question  as  a  proper  protection 
to  the  Defendant's  estate.  It  was  submitted  that  the  Defendant 
was  justified  in  law  in  arresting  the  flow  of  the  tide,  and  it  was 
denied  that  the  new  jetty  was  injurious  either  to  the  Plaintiff's 
land  or  to  the  navigation  of  the  river. 

There  was  a  considerable  amount  of  evidence,  both  on  the  part 
of  the  Plaintiff  and  the  Defendant,  consisting  of  affidavits  made  by 
some  of  the  most  eminent  engineers,  seafaring  men,  and  others 
well  acquainted  with  the  particular  locality,  and  with  the  general 
effect  of  river  works  erected  for  the  protection  of  the  banks  of  rivers 
and  for  diverting  the  flow  of  tidal  streams.  The  evidence  for  the 
Plaintiff  represented  that  the  new  jetty  was  calculated  to  produce, 
and  had  produced,  a  serious  amount  of  injury  to  the  Plaintiff's  land, 
and  had  impeded  and  interfered  with  the  navigation  of  the  river 
to  a  very  dangerous  extent.  On  the  other  hand,  it  was  represented  . 
by  the  Defendant's  witnesses  that  the  new  jetty  had  no  effect  what* 
ever  in  producing  any  injury  to  the  Plaintiff;  but,  on  the  contrary, 
that  the  Plaintiff's  bulwarks  were  more  calculated  to  injure  the 
Defendant's  property ;  that  the  Defendant's  new  jetty  was  erected 
solely  for  the  protection  of  the  land  on  his  side  of  the  river,  and 
that  instead  of  its  being  carried  out  too  far  it  was,  on  the  contrary, 
not  extensive  enough,  and  that  the  navigation  of  the  river  was  in 
no  degree  injured  by  the  jetty.  It  was  also  alleged  that  the 
traffic  upon  the  river  had  almost  ceased,  in  consequence  of  the 
railways  in  the  neighbourhood,  and  other  local  causes. 

Sir  RoundeU  Palmer,  Q.C.,  Mr.  Qlasse,  Q.C.,  and  Mr.  Mounsey,  in 
support  of  the  information : — 

This  case  is  rested  on  two  grounds,  private  and  public  rights. 
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On  the  question  of  private  rights,  the  case  is  governed  by  Biekett 
v.  Morris  (1),  where  it  was  held  that  the  soil  of  the  alveus  was  not 
the  common  property  of  the  respective  owners  on  the  opposite  sides 
of  a  river.  The  share  of  each  owner  belongs  to  him  in  severalty, 
and  extends  usque  ad  medium  JUum  aquse,  bnt  neither  is  entitled 
to  use  it  in  such  a  manner  as  to  interfere  with  the  natural  flow  of 
the  stream.  A  fence,  or  bulwark,  on  the  bank  is  allowable,  but 
the  alveus  is  sacred,  and  it  is  not  necessary  to  prove  that  damage 
has  been  sustained  or  is  likely  to  be  sustained.  Farquharson's 
Case  (2),  cited  in  Biekett  v.  Morris,  also  lays  it  down  that  although 
a  riparian  proprietor  may  build  a  fence  to  fortify  his  land  against 
the  encroachments  of  a  stream  he  may  not  encroach  upon  the 
alveus.  To  the  same  effect  is  the  decision  in  Magistrates  of  Aber- 
deen v.  Menzies  (3) ;  and  the  law  is  even  more  authoritatively  stated 
in  Menzies  v.  Earl  of  Breadalbane  (4). 

Although  the  evidence  in  this  case  is  somewhat  contradictory, 
there  is  sufficient  uncontradicted  evidence  to  shew  that  the  Defen- 
dant has  built  and  is  continuing  a  solid  wall  into  the  alveus  of  the 
river,  which  has  the  effect  of  doing  a  certain  amount  of  injury  to 
the  Plaintiff's  soil. 

Then  as  to  the  public  right,  in  support  of  which  the  Attorney- 
General  files  the  information,  there  is  evidence  to  shew  that  the 
navigation  of  the  river  is  obstructed  and  interfered  with.  It  is 
said  that  there  is  not  so  much  traffic  as  there  formerly  was ;  but 
the  public  have  a  right  to  the  maintenance  of  the  navigation  both 
now  and  for  the  future.  The  Eden  has  always  been  a  navigable 
river,  and  ought  to  be  maintained  as  such. 

It  is  shewn  in  the  case  of  Miles  v.  Rose  (5)  that  the  flux  and 
reflux  of  the  tide  is  prima  facie  evidence  of  a  navigable  river ;  and 
it  is  laid  down  in  Williams  v.  Wilcox  (6)  that  there  is  no  right  to 
erect  a  weir  which  shall  obstruct  any  part  of  the  stream.  By  the 
common  law,  there  is  a  right  of  passing  in  the  channel  of  a  river 
which  is  paramount  to  the  right  of  the  Crown.  The  channel  of  a 
public  navigable  river  is  the  .Kings  highway ;  and  in  Attorney- 

(1)  Law  Rep.  1  H.  L.,  So.  47.  (1)'  3  Wils.  &  Shaw  235;  3  Bli. 

(2)  7  Morr.  Diet,  12,  787.  (N.S.)  414. 

(3)  Ibid.  12,  788.  (5)  5  Taunt.  705. 

(6)  8  Ad.  &  E.  314. 
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General  v.  Johnson  (1)  it  was  held  to  be  immaterial  to  whom  the  soil 
belonged,  it  not  being  competent  either  for  the  Crown  or  a  subject 
to  use  it  for  any  purpose  amounting  to  a  nuisance. 

Mr.  Jesselj  Q.C.,  Mr.  Wiekens,  and  Mr.  Davey,  for  the  Defen- 
dant:— 

The  first  objection  is,  that  as  the  pleadings  now  stand  the  Court 
cannot  give  relief,  The  second  objection  is,  that  Bickett  v.  Morris  (2) 
has  no  application  to  the  case  of  a  public  highway,  but  is  confined 
to  the  right  of  private  property.  The  third  objection  is,  that  when 
there  is  no  considerable  damage  proved  to  have  been  caused,  it  is 
not  the  province  of  the  Court  of  Chancery  to]  interfere  by  injunc- 
tion. 

As  to  the  first  proposition,  this  case  comes  on  upon  information 
and  bill,  the  Attorney-General  complaining  of  an  injury  to  the 
highway,  and  the  Plaintiff  complaining  that  the  Defendant  has 
done  an  injury  to  his  land,  and  also  seriously  injured  the  naviga- 
tion. The  information  is  confined  to  the  public ;  but  the  Plaintiff's 
charges  extend  to  his  own  property,  and  to  the  injury  he  himself 
more  particularly  sustains  by  the  damage  to  the  navigation. 
Whether  or  not  the  two  cases  can  be  combined  in  the  form  they 
now  are,  the  evidence  must,  at  any  rate,  be  kept  distinct.  Again, 
the  two  questions  are  distinct  in  this  respect,  that  in  a  tidal  river 
the  soil  is  in  the  Crown,  and  if  there  is  a  nuisance,  that  is  a  ques- 
tion between  the  Crown  and  Lord  Lonsdale,  and  in  that  case  the 
Attorney-General  must  represent  the  Crown,  and  not  come  on  be- 
half of  the  public.  But  if  the  soil  is  not  in  the  Crown,  then  the 
Attorney-General  sues  on  behalf  of  the  public,  and  the  question 
is,  nuisance  or  no  nuisance ;  and  we  say  there  is  no  proof  of  public 
nuisance  here  which  will  entitle  the  Court  to  interfere.  The  infor- 
mation does  not  assert  the  right  of  the  Crown  to  the  soil  of  the 
river,  but  it  rests  upon  the  ground  of  interference  with  the  navi- 
gation. 

The  case  of  Bickett  v.  Morris  was  a  very  special  one,  and  arose 
with  respect  to  a  stream  which  was  non-tidal,  and  therefore  it  does 
not  govern  a  case  of  this  kind,  and  even  there  the  injury  was 
so  slight  that  this  Court  would  not  have  interfered  by  injunc- 

(1)  2  Wila.  1  0.  C.  87.  (2)  Law  Rep.  1  H.  L.,  Sc.  47. 


V.-0.M. 

1868 


ATTOBXSY- 

Gbnkbal 

V. 

Earl  or 
Lonsdale. 


382 


EQUITY  CASES. 


[L.JL 


V.-O.M. 
1868 


Attoboty- 
Gbnkbal 

V. 

Eari/of 
Lonsdale. 


tion.  That  case  came  on  upon  appeal  from  a  decision  in  a  Scotch 
Court. 

Then  on  the  third  proposition,  we  say  that  it  is  not  shewn  that 
there  is  any  actual  damage  caused  to  the  Plaintiff's  property.  The 
Plaintiff's  land  has  been  wearing  away  for  a  considerable  time,  but 
there  is  no  evidence  to  prove  that  this  wearing  away  is  caused  by 
the  new  jetty.  But  even  if  the  Court  should  be  of  opinion  that 
the  balance  of  evidence  is  against  the  Defendant,  that  is,  that  there 
is  some  appreciable  damage,  yet  it  is  of  so  slight  a  nature  that 
the  Court  will  not  interfere  by  an  injunction,  and,  a  fortiori,  not  by 
a  mandatory  injunction.  So  small  a  damage  is  shewn  that  it  might 
be  compensated  by  an  action  at  law.  But  it  is  further  submitted, 
that  the  place  in  question  is  what  in  law  is  considered  an  estuary 
or  arm  of  the  sea,  since  the  tide  runs  up  to  the  locus  in  quo,  and, 
according  to  the  law  as  decided  in  Beg.  v.  Pagham  Commissioners 
of  Sewers  (1),  a  man  may  erect  any  works  he  finds  necessary  for 
the  protection  of  his  own  land  against  the  sea  notwithstanding  that 
An  injury  may  thereby  be  caused  to  his  neighbour's  land.  In 
Viner's  Abr.  "  Prerog.  of  the  King"  (2),  it  is  stated  that  every  water 
which  flows  and  reflows  is  called  an  arm  of  the  sea  so  far  as  it  flows. 
Such  river  participates  of  the  nature  of  the  sea,  and  is  therefore 
said  to  be  an  arm  of  the  sea.  The  Defendant  was,  consequently, 
justified  in  erecting  this  jetty,  which  is  proved  to  be  for  the  protec- 
tion of  his  land  from  the  encroachments  of  the  tide. 

Then  as  regards  the  right  of  the  Attorney-General  to  file  an  in- 
formation, the  rule  is,  that  it  is  not  for  every  case  of  nuisance  that 
the  Court  will  interfere.  If  the  Attorney-General  filed  the  infor- 
mation upon  an  allegation  of  a  scheme  concocted  by  the  Defendant 
or  his  predecessors  in  title  to  rob  the  Plaintiff  of  his  land  so  as  to 
increase  his  own  property,  which  is  part  of  the  Plaintiff's  allega- 
tions, then  there  is  no  case  of  that  kind  substantiated,  and  it  would 
not  be  a  case  for  an  information.  But  if  the  Attorney-General  sues 
as  for  a  nuisance,  then  the  Crown  must  prove  there  is  a  nuisance, 
which  is  not  proved  here. 

In  Attorney-General  v.  Cleaver  (3)  it  was  held  that  the  jurisdic- 
tion of  the  Court  by  injunction  against  a  nuisance  would  not  be 

(1)  8  B.  &  C.  355.  (2)  Vol.  xvi.  p.  674,  B.  A.  plac  5. 

(3)  18  Ves.  211. 
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exercised  without  a  trial  at  law,  the  remedy  for  a  public  nuisance,     V.-C.M. 
as  between  the  Crown  and  an  individual,  being  by  a  criminal  infor-        1868 
mation  by  the  Attorney-General.    The  same  principle  was  acted   Axiomr- 
on  in  Attorney-General  v.  Burridge  (1) ;  and  in  Bex  v.  Russell  (2)     GMmAL 
it  was  held  to  be  a  proper  direction  to  a  jury  upon  the  trial  of  a     Eabl  or 
question  of  nuisance  m  a  navigable  river,  to  acquit  the  Defendant       — 
if  it  was  beneficial  to  the  public. 

Bale's  Treatise  De  jure  Marie  (3),  confirms  this  view,  where  he 
says : — "  An  erection  in  a  river  is  not  to  be  deemed  a  nuisance 
simply  because  it  infringes  on  the  water  highway :"  Bex  v.  Ward  (4), 
and  Brown  v.  Gugy  (5),  follow  the  same  doctrine. 

To  support  an  application  for  an  injunction  it  is  necessary  for 
the  Plaintiff  to  shew  a  substantial  damage  arising  from  the  viola- 
tion of  a  legal  right,  and  until  this  is  established  at  Law,  the  Court 
will  not  interfere  by  injunction:  Edyoake  v.  Shrewsbury  and 
Birmingham  Railway  Company  (6)  ;  Wintte  v.  Bristol  and  South 
Walee  Railway  Company  (7) ;  Attorney-General  v.  United  Kingdom 
Electric  Telegraph  Company  (8). 

Sir  BoundeU  Palmer,  in  reply : — 

The  argument  may  be  divided  under  three  heads : — First,  as  to 
the  grounds  upon  which  the  Court  grants  an  injunction ;  secondly, 
as  to  public  rights;  and  thirdly,  as  to  private  rights.  On  the 
first  he&d,  the  Court  never  refuses  an  injunction  at  the  hearing  on 
grounds  such  as  are  here  alleged ;  though  upon  an  interlocutory 
application  it  frequently  refuses  an  injunction  on  the  balance  of 
convenience.  Even  in  Attorney-General  v.  Sheffield  Gas  Consumers 
Company  (9)  one  Judge,  Sir  /.  Knight  Bruce,  thought  there  was  a 
case  for  an  injunction,  and  it  was  refused  only  on  the  grounds  of 
acquiescence,  and  that  the  nuisance  was  of  a  temporary  nature ;  but 
there  is  no  authority  for  refusing  an  injunction  to  restrain  a  per- 
manent nuisance,  for  which  a  series  of  actions  would  be  no  sufficient 
remedy.  In  Attorney-General  v.  United  Kingdom  Electric  Telegraph 
Company  the  nuisance  was  infinitesimal,  and  the  legal  nuisance 

(1)  10  Price,  350.  .      (N.S.)  841. 

(2)  6  B.  &  G.  666.  (6)  5  Railw.  Cu.  421. 

(3)  Page  85.  (7)  10  W.  R.  210. 

(4)  4  A<L  &  E.  384  (8)  30  Beav.  287. 

<5)  10  Jur.  (N.S.)  525 ;  2  Moo.  P.  C.  (9)  3  D.  M.  &  G.  304. 
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V.-C.M.     had  not  been  proved;  but  if  the  legal  right  had  been  established 

1868        an  injunction  would  have  been  granted.     In  Wood  v.  Suidife  (1) 

Attorney-   Vice-Chancellor  Kindersley  thought  that  there  was  no  appreciable 

Gxncbal     nuisance  to  the  Plaintiff,  and  that  there  had  been  acquiescence. 

Eabl  of     ln  Tipping  v.  St.  Helen's  Smelting  Company  (2),  and  in  Crossley  v. 

Lighiowler  (3),  it  was  held  that  it  was  unnecessary  to  prove  actual 

permanent  damage  if  it  could  be  shewn  that  the  Defendant  was 
interfering  with  the  rights  of  the  Plaintiff,  because  if  he  allowed  it 
to  continue  the  Defendant  might  obtain  a  right  by  acquiescence 
or  prescription.  As  to  public  rights — the  suit  was  originally  com- 
menced by  bill ;  but  in  consequence  of  the  Defendant's  objections 
it  was  brought  before  the  Attorney-General,  and  an  information 
was  filed.  The  Defendant  says  the  navigation  is  not  now  used,  but 
that  does  not  justify  him  in  interfering  with  the  river  so  as  to 
prevent  its  ever  being  used  for  navigation.  It  is  for  the  Attorney- 
General  to  prevent  any  obstruction,  for  the  benefit  of  the  public,  for 
no  one  can  say  that  the  river  may  not  be  required,  and  if  the  De- 
fendant is  not  restrained  he  might  acquire  a  prescriptive  right 
The  quantum  of  user  is  quite  immaterial  on  a  question  of  injunc- 
tion. In  Attorney-General  v.  Richards  (4)  an  obstruction  in  a 
harbour  of  much  less  extent  than  this  was  restrained;  and  in 
Attorney-General  v.  Parmeter(5)  it  was  established  that  the  King 
cannot  affect  by  grant  the  rights  of  subjects  using  a  highway  over 
waters.  The  same  thing  was  decided  in  Attorney-General  v.  John- 
son (6). 7  As  to  Bex  v.  Ward  (7),  the  original  building  was  not  in 
the  bed  of  the  river,  and  the  additional  erection  was  not  nearly  so 
great  as  in  this  case.  That  case  was  overruled  by  Rex  v.  Russell  (S) ; 
but  in  Rex  v.  Russell  there  was  no  question  as  to  private  con- 
venience of  individuals.  The  case  of  Reg.  v.  Belts  (9)  only  decided 
that  a  jury  might  find  that  a  bridge  was  not  necessarily  a  nuisance. 
The  evidence  in  this  case  clearly  proves  that  there  is  a  navigation 
in  this  river,  and  that  it  is  used  by  the  public 

On  the  third  point,  as  to  interference  with  private  rigbts, 
Bickett  v.  Morris  (10)  is  a  conclusive  authority  where,  as  in  this 

(1)  2  Sim.  (N.S.)  163.  (6)  2  Wils.  C.  C.  87, 10L 

(2)  Law  Rep.  1  Ch.  66.  (7)  4  Ad.  &  E.  384. 
(8)  Ibid.  3  Eq.  279 ;  2  Ch.  478.  (8)  6  B.  &  C.  566. 
(4)  2  Anstr.  603,  615.  (9)  16  Q.  B.  1022. 

(6)  10  Price,  378,  412.  (10)  Law  Rep.  1  H.  L.,  Sc.  47. 
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case,  there  is  proof  of  actnal  personal  injury.    As  to  the  alleged     V.-c.  M. 
distinction  between  a  tidal  and  non-tidal  stream,  the  difference  is        1868 
wholly  imaginary,  and,  if  anything,  the  injury  is  greater  upon  a    Attobney- 
tidal  river.    It  would  be  Absurd  to  suppose  that  a  line  could  be       KN"BAL 
drawn  at  the  termination  of  a  tidal  stream,  such,  for  instance,  as    t^abl  of 

Teddington  upon  the  Thames,  above  which  a  riparian  proprietor        

should  have  rights  which  one  below  would  not  have.  The  right 
established  by  Bickett  v.  Morris  (1)  is  to  have  the  banks  protected, 
and  that  right  applies,  a  fortiori,  to  the  banks  of  a  tidal  river. 

In  Brown  v.  Qvgy  (2)  the  building  was  on  the  Defendants'  own 
bank  for  its  protection ;  but  had  it  encroached  upon  the  river  an 
injunction  would  have  been  granted;  and  in  Attorney- General  y. 
Pagham  Commissioners  of  Setcers($),  the  Defendants  had  only 
fortified  their  own  banks  to  prevent  the  tide  from  encroaching 
where  it  had  never  come  before.  Here  the  obstruction  prevents 
the  water  from  flowing  where  it  always  has  flowed.  That  distinc- 
tion is  clearly  pointed  out  in  Bex  v.  Trafford  (4).  The  Defendant's 
argument  goes  to  this  length,  that  a  riparian  owner  on  a  tidal 
river  may  do  whatever  he  likes  opposite  his  own  bank  so  long  as 
he  leaves  some  channel.  As  to  the  Defendant's  jetty  being  a 
mere  protection,  it  is,  on  the  contrary,  an  immense  work,  all  built 
in  the  alveus  of  the  river,  extending  eighty-eight  yards,  and  but 
for  this  suit  it  would  have  been  carried  out  much  further. 


Dec.  22.    Sir  R.  Malihs,  V.O.  :— 

This  cause  was  most  ably  and  elaborately  argued  on  both  sides 
before  the  Long  Vacation,  the  arguments  extending  over  more  than 
eight  days.     [His  Honour  then  stated  the  facts  of  the  case.] 

The  Plaintiff's  case  is  rested  on  the  ground,  first,  of  the  injury 
to  the  Plaintiff's  property  caused  by  the  erection  of  the  jetty ;  and, 
secondly,  the  obstruction  or  injury  to  the  navigation  of  the  river. 

The  first  question,  therefore,  is  as  to  the  extent  of  injury  which 
the  Plaintiff  has  sustained,  or  is  likely  to  sustain,  from  the  erection 
of  the  jetty. 

(1)  Law  Rep.  1  H.  L.,  Sc.  47.  (3)  8  B.  &  C.  355. 

12).  2  Mco.  P.  C.  (N.S.)  341.  (4)  1  B.  &  Ad.  874,  888. 
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Y.-0.  M.        On  this  point  the  evidence  is,  as  might  be  expected,  most  con- 

1868       flicting.     On  the  part  of  the  Defendant  it  is  sworn  that  it  is 

Attorney-    absolutely  impossible  that  the  Plaintiff  can  have  sustained  any 

General     injmy  from  the  jetty ;  and  on  the  part  of  the  Plaintiff  it  is  sworn 

Earl  of     that  the  inevitable  effect  of  it  must  be  to  throw  the  tidal  waters 

"    upon  the  Plaintiff's  lands  with  such  additional  force  that  they  will 

be  washed  away  and  destroyed  to  such  an  extent  as  has  never  been 
before  experienced,  and  that  the  jetty  will  thus  be  most  injurious 
to  the  Plaintiff. 

There  is  a  great  mass  of  evidence,  which  is,  in  fact,  much  overlaid 
on  both  sides.    [His  Honour  then  read  extracts  from  the  affidavits.] 

In  this  remarkable  conflict  of  evidence  I  am  obliged  to  look  at 
the  probabilities  of  the  case,  and,  applying  the  principles  of 
common  sense,  form  the  best  opinion  I  can  from  the  evidence  on 
both  sides ;  and  considering  that  the  Plaintiff  has,  by  his  own 
admissions,  always  been  subject  to  a  gradual  washing  away  of  parte 
of  his  land,  I  arrive  at  the  conclusion  that  although  the  new  jetty 
has  a  tendency  to  throw,  and  probably  does  throw,  the  tidal  waters 
upon  the  Plaintiff's  land  with  somewhat  greater  force  than  they 
were  thrown  before  it  was  erected,  yet,  considering  that  the  jetty 
does  not  extend  to  quite  so  much  as  one-third  of  the  width  of  the 
river  at  high  water,  and  that  every  ton  of  water  which  it  impedes 
or  displaces  is  thrown  into  contest  with  at  least  two  tons  which 
continue  in  their  natural  flow,  I  am  not  satisfied  that  the  extent  of 
injury  sustained  or  likely  to  be  sustained  by  the  Plaintiff  in  con- 
sequence of  the  erection  of  the  jetty  is  or  will  be  such  as  would 
call  for  the  interference  of  this  Court  if  the  Plaintiff's  case  rested 
solely  upon  this  ground. 

I  think  the  Plaintiff's  evidence  also  fails  to  shew  that  his  land 
has  been  washed  away  to  a  materially  greater  extent  since  the 
erection  of  the  jetty  than  it  was  before.  If,  therefore,  the 
Plaintiff's  case  had  rested  on  this  ground  alone,  I  should  probably 
have  arrived  at  the  conclusion  that  he  had  not  proved  a  case  of 
such  material  injury  to  his  property  as  would  justify  the  inter- 
ference of  this  Court  according  to  the  rule  laid  down  in  Attorney- 
General  v.  Sheffield  Gas  Consumers  Company  (1),  and  many  other 
cases. 

(1)  3  D.  M.  &  G.  301 
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Bat  the  case  does  not  rest  merely  on  the  actual  extent  of  injury     V.-0.  H. 
sustained  or  likely  to  be  sustained  by  the  Plaintiff.    He  is  a        1868 
riparian  proprietor,  and  has  all  the  rights  of  such  a  proprietor  in   attobkey- 
this  river.    The  Defendant  is  the  opposite  riparian  proprietor,  i,nd 
has  no  greater  rights  than  other  such  proprietors. 

Supposing  this  not  to  be  a  tidal  river,  or  that  the  rights  of 
riparian  proprietors  on  tidal  and  non-tidal  rivers  are  the  same,  the 
law  is  now  settled  that  no  riparian  proprietor  can,  without  the 
consent  of  the  opposite  proprietor,  erect  any  building  or  make  any 
change  in  the  alveus  of  a  river.  On  this  point  the  recent  case  of 
Bickett  v.  Morris  (1)  is  conclusive.  The  same  law  was  laid  down 
by  the  House  of  Lords  in  Menzies  v.  Earl  of  Breadalbane  (2),  and 
Lord  Eldon  there  said  it  was  not  competent  for  the  proprietors  of 

* 

land  on  either  side  of  a  river  to  disturb  the  ordinary  course  of  the 
stream  to  the  prejudice  of  the  opposite  proprietor ;  the  ordinary 
course  of  a  river  being  that  which  it  takes  at  ordinary  times. 

Unless,  therefore,  the  fact  of  the  Eden  being  a  tidal  river  distin- 
guishes the  present  case,  these  authorities  are  conclusive  against 
the  Defendant,  for  it  is  admitted  that  his  jetty  is  a  solid  pier  ex- 
tending eighty-eight  yards  obliquely  and  fifty-three  yards  perpen- 
dicularly into  the  alveus  of  the  river. 

Does,  then,  the  fact  of  the  river  being  a  tidal  one  make  any 
difference  ?  I  am  of  opinion  that  it  does  not.  It  was  strongly 
contended  by  the  counsel  for  the  Defendant  that  the  place  where 
the  jetty  is  erected  is  an  esturry,  and  therefore  an  arm  of  the  sea, 
and  that  the  Defendant  has,  consequently,  all. the  rights  of  protect- 
ing his  land  which  he  would  have  had  if  it  had  been  on  the 
sea-shore  instead  of  the  river  Eden,  and  Bex  v.  Pagham  Commie* 
sioners  of  Sewers  (3)  was  cited  to  shew  that  a  proprietor  of  land  on 
the  sea  shore  has  a  right  to  erect  any  works  he  thinks  proper,  for 
the  purpose  of  protecting  it  against  the  inroads  of  the  sea,  though 
such  works  may  be  injurious  to  a  neighbouring  proprietor,  and  that 
case  is  undoubtedly  authoritative  on  that  subject. 

This  would  have  been  conclusive  for  the  Defendant  if  his  land 
had  been  on  the  sea  shore ;  but  is  this  principle  applicable  to  a 
riparian  proprietor  on  a  navigable  river  ?  It  must  be  borne  in  mind 

(1)  Law  Rep.  1  H.  L.,  Sc.  47.  (2)  3  Bli.  (N.S.)  414. 

(3)  8  B.  &  C.  355. 
Vol.  VII.  2  0  2 
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tlmt  the  greatest  work  of  man  must  be  insignificant  as  compared 
with  the  power  of  the  sea,  but  that  this  is  not  so  with  reference  to 
a  navigable  river.  If  the  principle  contended  for  were  sustainable, 
it  would  follow  that  every  riparian  proprietor  on  a  navigable  river, 
however  distant  from  the  sea,  and  however  gentle  the  flow  of  the 
tide  at  the  place,  might  throw  any  works  into  the  alveus  that  he 
might  deem  necessary  for  his  protection,  however  injurious  such 
works  might  be  to  the  adjoining  or  opposite  proprietor ;  and  thus, 
taking  the  Thames  for  an  example,  any  riparian  proprietor  between 
VauxhaU  Bridge  and  Teddinyton,  where  the  tide  ceases,  might,  by 
such  works,  obstruct  the  navigation  at  his  pleasure,  because  the 
Thames  is  there  a  tidal  river,  and  therefore  an  estuary  or  arm  of 
the  sea.  In  a  sense,  there  is  no  doubt  that  every  water  which 
flows  and  reflows  is  called  an  arm  of  the  sea,  as  stated  in  Vitu  Abr. 
"  Prerog.  of  the  King  "  (1).  But  I  find  no  authority  for  the  pro- 
position contended  for ;  on  the  contrary,  all  the  cases,  including 
those  cited  by  the  Defendant's  counsel,  tend  in  the  opposite  direc- 
tion. In  both  the  cases  of  Sex  v.  Btmell  (2),  and  Bex  v  Ward  (3), 
the  rivers,  the  Tyne  and  Medina,  in  which  the  navigation  was  im- 
peded, were  tidal  rivers,  and  it  does  not  appear  to  have  been 
suggested,  either  at  the  Bar  or  by  the  Bench,  that  the  parties 
indicted  for  the  nuisances  had  any  greater  right  in  these  riven 
than  they  would  have  had  if  they  had  been  non-tidal  The  same 
principle  was  acted  upon  in  Attorney-General  v.  Johnson  (4).  ] 

I  am,  therefore,  of  opinion,  upon  principle  and  authority,  that  a 
riparian  proprietor  on  a  tidal  or  navigable  river  has  no  greater 
rights  against  an  adjoining  or  opposite  riparian  proprietor  than 
such  a  proprietor  on  a  private  or  non-tidal  river,  and  that  the  De- 
fendant cannot  therefore  justify  the  erection  of  the  jetty  in  question 
on  this  ground. 

It  was  then  contended  that  the  soil  of  all  navigable  rivers  being, 
as  it  unquestionably  is,  in  the  Crown,  the  Defendant,  as  a  grantee 
of  the  Crown,  which  is  implied  by  acts  of  ownership,  is  entitled  to 
the  soil  of  this  river  at  the  point  in  dispute,  and  that  such  owner- 
ship justified  the  erection  of  the  jetty,  it  being  done  upon  his  own 
soil.    The  evidence,  I  think,  establishes,  or  it  may,  at  all  events, 


(1)  Vol.  xvi.  p.  574,  B.  A.  pi.  5. 

(2)  0  B.  &  C.  566. 


(3)  4  Ad  &  E.  334. 

(4)  2  Wils.  C.  C.  87. 
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be  assumed  for  the  purposes  of  this  suit,  that  the  soil  of  the  river 
is  in  the  Defendant,  but  it  is,  in  my  opinion,  clear  that  sneh  owner- 
ship affords  no  justification  for  what  he  has  done. 

In  Williams  v.  Wilcox  (V)  Lord  Penman  said  it  was  clear  that  the 
channels  of  public  navigable  rivers  were  always  highways  up  to  the 
point  reached  by  the  flow  of  the  tide,  and  the  soil  was  presumably 
in  the  Crown ;  and  above  that  point,  whether  the  soil  lit  common 
lav  was  in  the  Grown,  or  in  the  owners  of  the  adjacent  lands,  there 
was  at  least  a  jurisdiction  in  the  Crown,  according  to  Sir  Matthew 
Eaky  to  reform  and  punish  nuisances  in  all  rivers  whether  fresh,  or 
salt:  Dejwre Maris  (2). 

In  Attorney-General  v.  Burridge  (3),  the  decision  was,  that  a 
grantee  of  the  Crown,  or  the  Crown  itself,  had  no  authority  to 
erect*  buildings  between  high  and  low  water  which  might  impede 
tto  navigation  of  the  river.  The  same  principle  wab  established  in 
Atiorney-Qeneral  v.  Parmeler  (4) ;  and  in  Reg,  v.  Belts  (5)  it  was 
only  on  the  ground  that  the  jury  found  the  erection  of  a  bridge 
on  the  river  Wtiham,  a  navigable  river,  not  to  be  a  nuisance,  that 
the  indictment  was  not  sustained  A  navigable  river  was  a  high* 
way,  but  it  was  very  properly  left  to  the  jury  to  say  whether  the 
erection  of  a  bridge  on  the  bed  of  it  was  a  nuisance,  and  they  said 
it  was  not.  AUorney*General  v.  Johnson  (6)  goes  to  the  same  point* 

It  was  not  disputed,  and  could  not  be,  by  the  Defendant's  conn* 
sel,  that  the  Eden  is  a  navigable  river,  but  it  is  said  that  the  traffic 
upon  it  has  so  much  diminished  in  consequence  of  the  construction 
of  railways  in  the  neighbourhood  that  the  navigation  is  no  longer 
to  be  regarded  as  of  importance.  I  am,  however,  bound  to  regard 
the  river  as  a  highway  which  all  Her  Majesty's  subjects  are  entitled 
to  use  whenever  it  may  suit  their  convenience,  and  events  which 
it  is  impossible  to  calculate  upon  may  add  to  the  use  of  the  river 
navigation,  which  is  now,  undoubtedly,  trifling,  and  it  may  become 
of  very  great  importance.  In  addition  to  these  considerations,  the 
evidence  of  the  Plaintiff  proves  that  there  is  even  now  a  traffic 
which  renders  its  preservation  as  a  public  highway  by  no  means 
unimportant     The  Plaintiff  himself  states  in  his  affidavit  that 
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(1)  8  Ad.  &  E.  314. 

(2)  Part  1,  cap.  2. 

(3)  10  Price,  350. 


(4)  10  Price,  378. 

(5)  16  Q.  B.  1022. 

(6)  2,Wila,C.O.B7. 
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he  has  always  used  the  river  for  the  conveyance  of  stones  and 
materials  for  his  estates,  and  it  would  at  times  be  a  very  great 
inconvenience  and  hardship  to  him  if  the  navigation  of  the  river 
were  so  seriously  interfered  with  as  to  deter  ship  or  barge  owners 
from  coming  up  the  river.  The  same  thing  is  shewn  by  the  affi- 
davit of  Mr.  Boyd,  who  speaks  of  the  navigation  being  of  very  con- 
siderable importance,  and  George  Irving,  a  master  mariner,  con* 
firms  this  statement,  and  says,  with  regard  to  the  new  jetty,  that 
it  is  far  more  dangerous  to  the  navigation  of  the  river  than  the 
two  jetties  previously  erected,  not  only  by  reason  of  the  greater 
danger  of  getting  foul  of  it,  but  also  by  reason  of  the  derangement 
and  destruction  it  causes  in  the  flow  of  the  tide  up  the  river;  that 
for  vessels  going  up  higher,  as  to  RocJdiffe  and  parts  above,  it  was 
now  perilous,  and  might  well  prevent  any  from  venturing  higher. 
This  witness  also  says  that  the  Plaintiff's  works  do  not  interfere 
with  him. 

The  navigation,  therefore,  is,  in  my  opinion,  shewn  to  be  of  im- 
portance, and  I  am  of  opinion  that  the  Plaintiff  has  a  clear  right 
to  have  it  maintained. 

I  think  the  suit  is  properly  constituted  for  the  purpose  of  pre- 
venting the  continuance  of  the  public  and  private  injury  of  which 
the  Attorney-General  and  the  Plaintiff  complain.  The  Plaintiff 
might  perhaps  have  maintained  the  suit  without  the  Attorney- 
General  on  the  principle  of  Spencer  v.  London  and  Birmingham 
Railway  Company  (1),  on  the  ground  that  the  Act  complained  of, 
although  a  public  nuisance,  causes  a  particular  injury  to  himself. 
I  had  occasion  to  consider  this  point  in  Cook  v.  Corporation  of 
Both  (2),  and  therein  I  followed  the  decision  in  Spencer's  Que, 
and  held  that  the  Plaintiff  had  a  right  to  sue  without  the  Attorney* 
General  in  respect  of  a  public  nuisance  which  was  also  a  particular 
injury  to  himself. 

Being,  therefore,  of  opinion  that  the  various  justifications  set  up 
by  the  Defendant  for  the  erection  of  the  jetty  in  question  fail)  I 
think  the  Plaintiff  ib  entitled  to  the  relief  he  asks,  and  must  hare 
a  decree  in  substance  according  to  the  prayer  of  the  bill.  Although 
I  do  not  think  that  the  Plaintiff  has  established  a  case  of  very 
material  injury,  yet  as  he  is  in  strictness  entitled  to  the  relief  he 

(1)  8  Sim.  193.  (2)  Law  Rep.  6  Eq.  177. 
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asks,  and  as  the  Defendant  persisted  in  proceeding  with  the  erec-     V.-C.  M. 
tion  of  the  jetty  notwithstanding  the  repeated  remonstrances  of  the        1608 
Plaintiff,  and  the  very  reasonable  offer  .made  by  him  to  refer  the   Attobney- 
matter  to  an  independent  engineer,  I  do  not  see  any  ground  on     Gbotbal 
which  I  can  relieve  the  Defendant  from  the  costs  of  the  suit,  and     Eabl  of 
he  must  therefore  pay  them.     I  must  add,  that  although  the       * — 
Defendant  has  made  many  objections  to  the  defensive  works,  or 
bulwarks,  of  the  Plaintiff,  I  am  satisfied  that  they  have  not  been 
materially  enlarged  or  altered  for  much  more  than  twenty  years ; 
that  they  do  not  in  any  way  interfere  with  the  natural  flow  of  the 
tide ;  and  it  was  not,  therefore,  in  my  opinion,  reasonable  on  the 
part  of  the  Defendant's  agents  to  insist,  as  they  did  in  answer  to 
the  Plaintiff's  proposal  for  a  reference,  on  questions  as  to  those 
works  being  referred  to  arbitration. 

Solicitors  for  the  Relator :  Messrs.  Qray,  Johnston,  &  Mounsey. 
Solicitors  for  the  Defendant :  Messrs.  Etti$  &  Wli*. 
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BEYFUS  v.  BULLOCK.  v.-o.  M. 

Bankruptcy— Deed  to  defeat  Creditors— Lis  pendens— 2  &  3  Via.  e.  11.  1869 

By  deed,  a  father  and  son  settled  certain  real  estate  to  the  use  of  the 
lather  for  life,  and  after  his  decease  to  the  use  of  the  sod,  if  then  living,  in 
fee ;  and  a  power  was  reserved  to  the  father  and  son  of  revoking  the  uses  and  < 
appointing  new  uses.  By  a  subsequent  deed,  the  son  being  at  the  time  insol* . 
vent,  the  father  and  son  revoked  the  old  uses  in  favour  of  the  son,  and  ap- 
pointed the  estate  to  such  uses  as  the  father  should  appoint,  and  in  default  of 
appointment  to  the  use  of  the  son  absolutely.  The  son  was  afterwards 
adjudicated  bankrupt,  and  a  bill  was  filed  by  the  creditors*  assignees  to  set 
aside  the  latter  deed  as  fraudulent. 

Upon  a  motion  in  the  cause  an  injunction  was  granted,  restraining  the 
father  until  the  hearing  from  exercising  his  power  under  the  deed  in  favour 
of  a  purchaser  for  value,  but  without  interfering  with  the  exercise  of  his 
power  in  favour  of  volunteers. 

In  such  a  case  registration  of  the  suits  as  a  li$  pendens  under  2  oV  3  Vict. 
ell,  would  not  be  a  sufficient  protection  to  creditors. 

By  a  deed-poll,  dated  the  20th  of  December,  1866,  Benjamin 
Bulloch,  and  William  Bullock  his  son,  appointed  certain  real  estates 
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V.-C.  M.     to  the  use  of  B.  Bullock  for  life,  and  after  his  decease  it  was  ap- 
1869       pointed  and  declared  that  in  case  W.  Buttock  should  be  living  at 
Brtds     the  decease  of  B.  Buttock,  ih&n.  the  said  hereditaments  should,  as 
Buixook      ^rom  *"*  decease,  be  to  the  use  of  W.  Bullock,  his  heirs  and  assigns. 
—        And  it  was  provided  that  it  should  be  lawful  for  B.  Bulloch  and 
W.  Bullock,  at  any  time  during  their  joint  lives,  by  deed  absolutely 
to  revoke  all  or  any  of  the  uses,  trusts,  powers  and  provisions  there- 
inbefore limited  and  declared,  and  by  the  same  or  any  other  deed 
to  limit  and  declare  such  other  uses,  powers,  and  provisions  of  or 
concerning  the  settled  hereditaments,  as  they  should  think  fit 

On  the  19th  of  December,  1867,  B.  Bullock  and  W.  Bullock  who 
was  at  the  time  insolvent,  executed  another  deed-poll,  whereby  they 
purported  wholly  to  revoke  all  the  uses,  powers,  and  provisions 
directed  and  declared  in  the  deed  of  December,  1866,  to,  or  to 
the  use  of,  W.  Bullock,  his  heirs  and  assigns,  and  by  the  same  deed 
to  appoint  and  declare  that  all  the  settled  hereditaments  appointed 
and  declared  by  the  deed  of  1866  should  remain,  and  be  to  such 
uses  as  B.  Bullock  should,  by  deed  or  will,  appoint,  and  in  default 
of  appointment,  to  the  use  of  W.  Bullock  absolutely. 

On  the  9th  of  May,  1868,  W.  Bullock  was  adjudicated  a  bank- 
rupt, and  the  Plaintiffs  were  appointed  creditors'  assignees  in  the 
bankruptcy. 

The  bill  was  filed  by  the  assignees  for  the  purpose  of  having  the 
deed  of  the  19th  of  December,  1867,  set  aside  as  fraudulent  and 
void  as  against  the  creditors!,  and  it  prayed  that  in  the  meantime, 
and  until  further  order,  the  Defendant  B.  Bullock  might  be  re- 
strained by  injunction  from  exercising  the  power  of  appointment 
purported  to  be  given  him  by  the  deed  in  question. 

Mr.  Cotton,  Q.O.,  and  Mr.  Eisch,  for  the  Plaintiffs,  now  moved 
for  an  injunction  in  the  terms  of  the  prayer : — 

It  is  in  the  power  of  the  father,  by  means  of  the  deed  which  is 
now  impeached,  to  convey  the  legal  estate  in  such  a  manner  as  to 
defeat  the  Plaintiff's  rights ;  and  we  therefore  ask;that  he  may  be 
restrained  until  the  hearing  from  exercising  the  power  of  appoint- 
ment contained  in  that  deed  in  favour  of  a  purchaser  for  value, 
but  we  do  not  ask  the  Court  to  restrain  the  exercise  of  the  power 
in  favour  of  volunteers. 


VOL  VH]  EQUITY  OASES.  393 

Mr.  Glasse,  Q.C.,  and  Mr.  Boyle,  for  the  Defendants :—  v.-O.  M.  » 

The  Act  2  &  3  Vict.  c.  11,  as  to  the  registration  of  a  lis  pendens,        1869 
is  a  sufficient  protection  to  the  Plaintiffs ;  and  this  being  so,  it  is      Bfcmn 

am 

unnecessary  for  the  Court  to  interfere  in  the  present  case.    There    Bullock. 
has  been  no  case  since  the  Act,  in  which  such  an  injunction  as  this 
has  been  granted.    [They  referred  to  Jones  v.  Winwood  (1).] 

Sib  R.  Malins,  V.C. : — 

This  motion  involves  a  question  of  great  importance. 

The  deed  of  December,  1867,  is  now  impeached  on  the  ground 
that  it  is  fraudulent  as  against  the  creditors  and  assignees  of  the 
son.  All  that  is  necessary  for  me  now  to  say  is,  that  there  is 
something  to  be  decided  in  the  suit.  If  I  see  on  the  allegations  in 
the  bill  that  there  is  a  question  to  be  tried  at  the  hearing,  however 
unimportant  it  may  be,  it  is  my  duty  to  extend  the  usual  pro- 
tection of  the  Court  to  the  property  in  the  meantime.  That  deed 
would  give  the  father  power  to  settle  the  estate  upon  any  of  his 
family,  or  to  convey  it  away  to  a  stranger  for  valuable  considera- 
tion. Now  it  would  be  inequitable  that  the  father  should  be 
restrained  from  exercising  the  power  in  favour  of  his  own  family, 
because  he  might  die  before  the  question  as  to  the  validity  of  this 
deed  is  decided,  and  a  great  injustice  might  be  done  to  other  mem- 
bers of  his  family.  On  the  other  hand,  it  would  be  unjust  to  the 
Plaintiffs  if  he  were  allowed  to  exercise  his  power  so  as  to  dispose 
of  the  estate  for  value,  as  in  that  case,  whether  the  Plaintiffs  would 
be  able  to  establish  their  rights  or  not  against  a  purchaser,  they 
would  have  another  party  to  introduce  into  the  bill,  and  other 
interests  to  contend  with. 

1  The  argument  is,  that  the  registration  of  a  lis  pendens  under  the 
the  Act  of  2  &  3  Vict.  c.  11,  would  be  sufficient  protection  to  the 
Plaintiffs ;  but  that  appears  to  me  to  be  a  very  doubtful  protection, 
because  it  may  be  so  registered  as  not  to  give  any  notice  of  the 
real  object  of  the  suit  as  affecting  this  property,  and  I  think  that 
is  not  a  ground  to  prevent  me  from  giving  relief. 

Under  these  circumstances,  I  think  that  the  order  may  be  so 
modified  as  to  give  the  relief  that  is  sought,  that  is  to  say — the 
father  should  be  restrained  from  making  any  alienation  of  the 

(1)  3  M.  &  W.  663. 
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Y.-0.  JUL  estate  in  favour  of  a  purchaser  for  valuable  consideration,  but  the 

1869  order  is  not  to  interfere  with  the  exercise  of  all  the  powers  he  may 

bJ^s  have  under  the  deed  in  favour  of  volunteers. 
n  v-  The  costs  will  be  costs  in  the  cause. 

Bullock. 

Solicitors  for  the  Plaintiffs :  Messrs.  Sydney  &  Son. 
Solicitors  for  the  Defendant :  Messrs.  Treherne  &  Wclferstan, 


V.-C.M.     WHITE  v.  BRITISH  EMPIRE  MUTUAL  LIFE  ASSURANCE 
1868  COMPANY. 


A  ov.  5,  6, 7.   policy  of  Assurance — Suicide,  Condition  against — Exception  of  bond  fide  Intemts 

in  other  Persons — Assignment  to  Assurance  Company. 

Au  assurance  company  advanced  money  to  W.  on  a  mortgage  of  real  secu- 
rity, and  on  his  effecting  a  policy  on  hia  life  in  their  office  for  the  amount  of 
the  loan,  which  was  deposited  with  the  company  as  collateral  security.  The 
policy  contained  a  condition  that  if  the  assured  died  by  his  own  hands,  by 
the  hands  of  justioe,  or  by  duelling,  the  policy  should  be  void,  except  to  the 
extent  of  any  bond  fide  interest  therein  which  at  the  time  of  such  death 
should  be  vested  in  any  other  person  or  persons  for  a  sufficient  pecuniar/  or 
other  consideration.  W.  committed  suicide  under  temporary  insanity  while 
the  policy  was  in  the  hands  of  the  company : — 

Held,  that  the  company  and  the  assured  stood  in  the  same  position  as  if 
the  policy  had  been  mortgaged  to  any  third  person ;  that  the  company  came 
within  the  exception  in  the  condition  *,  and  therefore  that  the  policy  was 
valid  to  the  extent  of  the  mortgage  debt  due  to  them  at  the  death  of  the 
insured. 

IN  November,  1862,  Horatio  White,  being  desirous  of  obtaining 
the  loan  of  £1000,  applied  to  the  Defendant  assurance  company  to 
advance  him  that  amount.  This  the  assurance  company  agreed  to 
do  on  his  effecting  an  assurance  in  their  office  on  his  life,  or  upon 
his  attaining  the  age  of  sixty  years,  for  £1000,  securing  the  same 
£1000  by  a  mortgage  of  real  security,  and  depositing  with  the 
company  the  policy  for  £1000  so  effected  in  their  office  by  way  of 
equitable  mortgage,  which  was  accordingly  done. 

The  policy  of  assurance  was  in  the  ordinary  form,  and  was 
granted  subject  to  certain  conditions  indorsed  thereon,  the  one  on 
which  the  present  question  arose  being  as  follows : — 

"  Should  any  person  assured,  separately  or  jointly,  die  by  his  or 
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her  own  hands,  by  the  hands  of  justice,  or  by  duelling,  before  the  V.-C.  H. 

policy  shall  have  been  in  existence  three  years,  the  policy  in  every  1868 

such  case  shall  become  void,  except  to  the  extent  of  any  bond  fide  White 

interest  therein  which  at  the  time  of  such  death  shall  be  vested  in  b^!^ 

any  other  person  or  persons  for  his,  her,  or  their  own  benefit,  for  Empibe 

a  sufficient  pecuniary  or  other  consideration,  upon  satisfactory  Abstoaxce 

proof  of  the  creation,  existence,  and  extent  of  such  interest :  Pro-  ^ 
vided  that  notice  of  such  assignment  shall  have  been  received  by 
the  company  at  least  one  month  previous  to  the  death  of  the 
assured." 

Horatio  White,  in  May,  18G4,  paid  off  £300,  part  of  the  mort- 
gage debt,  leaving  £700  due  to  the  company,  and  in  June,  1865 
(being  within  three  years  from  the  date  of  the  policy),  committed 
suicide  by  shooting  himself  during  a  period  of  temporary  insanity, 
that  fact  having  been  so  found  by  coroner's  inquest. 

The  company  having  claimed  that  the  policy  was  void  under  the 
condition  by  reason  of  such  suicide,  and  that  they  were  entitled  to 
hold  the  real  estate  so  mortgaged  for  the  amount  due  on  the  mort- 
gage, the  widow  of  the  assured,  who  was  also  his  administratrix 
with  his  will  annexed,  instituted  this  suit  for  a  declaration  that  the 
company  were  bound  to  retain  in  their  hands  so  much  of  the 
money  secured  by  the  policy  of  assurance  as  would  be  sufficient  to 
satisfy  the  mortgage  debt,  and  to  reconvey  to  the  Plaintiffs  the 
real  estate  freed  from  the  mortgage. 

It  was  admitted  that  the  real  estate  mortgaged  would  alone 
have  been  an  amply  sufficient  security  for  the  amount  of  the  mort- 
gage debt. 

Mr.  Cole,  Q.C.,  and  Mr.  HaUett,  for  the  Plaintiff:— 

The  assurance  company  comes  within  the  exception  in  the  7th 
condition,  of  other  persons  having  a  bond  fide  interest  for  value  in 
the  policy,  and  the  company  stands  in  the  same  position  as  any 
third  person  would  have  done  to  whom  the  policy  had  been  mort- 
gaged :  Solicitors  and  General  Life  Assurance  Company  v.  Lamb  (1) ; 
Dufaur  v.  Professional  Life  Assurance  Company  (2) ;  Jones  v.  Con- 
solidated Investment  Assurance  Company  (3). 

(1)  1  H.  &  M.  716 ;  2  D.  J.  &  S.  251.  (2)  25  13eav.  590. 

(3)  26  Beav.  256. 
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v.-c.M.         [The  point  was  also  raised  whether  the  suicide,  being  during 
1868       temporary  insanity,  was  within  the  condition,  but  it  was  not 
White       pressed.] 

Empire  Mr.  Gta886,  Q.C.,  and  Mr.  Millar,  for  the  Defendants : — 

Mutual  Life  .  . 

Assurance       The  assurance  office  required  the  policy,  not  as  a  security,  but 
oMTANY.     ^  jncrease  f/^g  buguiegg  an(j  profits  of  the  company.    The  condition 

upon  which  the  present  question  arises  was  to  prevent  a  fraud 
upon  the  company ;  and  although  the  deposit  with  the  company 
amounted  to  a  mortgage,  it  was  as  a  collateral  and  not  as  &  pri- 
mary security.  The  condition  was  for  the  protection  of  the  com- 
pany, and  cases  might  arise  where  a  man  about  to  join  in  a  con- 
spiracy or  engage  in  a  duel  would  insure  his  life,  and  it  could  not 
be  contended  that  he  could  by- such  means  save  his  property. 
The  exception  is  merely  in  favour  of  third  persons,  and  the 
policy  was  not  intended  to  repay  the  money,  but  merely  as  a 
means  of  extra  profit  to  the  company,  which  would  otherwise 
have  charged  a  higher  rate  of  interest;  and,  in  point  of  fact, 
the  realty  mortgaged  being  an  ample  security,  the  company 
did  not  hold  the  policy  within  the  condition  for  a  valuable  con- 
sideration. 

By  the  act  of  suicide  the  company  is  defrauded,  in  so  far  that 
thereby  the  period  for  payment  of  the  sum  assured  is  accelerated: 
CZift  v.  Schwabs  (1). 

In  Solicitors  and  General  Life  Assurance  Company  v.  Lamb  (2) 
the  question  was  one  between  third  parties,  and  not,  as  in  the 
present  case,  between  the  parties  to  the  contract. 

Sir  B.  Malins,  V.C. : — 

It  is  agreed  on  both  sides,  that  in  the  events  which  have  hap- 
pened, if  Mr.  White  had  retained  the  policy  in  his  own  hands,  it 
would  have  been  void ;  and  that  if  it  had  been  deposited  for  value 
in  the  hands  of  any  third  person  it  would  have  been  valid  to  the 
extent  of  any  land  fide  interest  in  such  third  person ;  and  the 
question  is,  •  whether  the  assurance  company,  having  advanced 
money  to  the  assured,  and  taken  a  deposit  of  the  policy  as  a  col- 

(1)  3  C.  B.  437.  (2)  2  D.  J.  &  S.  251. 
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lateral  security,  the  company  must  be  considered  as  other  persons     v.-O.  M. 
who  have  acquired  an  interest  in  the  policy  ?  1868 

In  the  case  of  Solicitors  and  General  Life  Assurance  Company  v.     whitb 
Lamb  (1)  there  was  a  clause  very  similar  to  the  one  npon  which  •• 

the  question  arises  in  this  case,  and  the  question  as  to  the  nature      Empiu 
and  effect  of  such  a  clause  was  raised  both  before  Vice-Chancellor   amurakce 
Wood  and  the  Lords  Justices,  and  Vico-Chancellor  Wood  laid  down    C°MPA*Y* 
the  rule,  which  I  think  is  the  true  rule,  that  such  a  condition  is 
for  the  benefit,  not  of  the  office,  but  of  the  assured.    The  Vice- 
Chanoellor  said : — "  The  object  of  the  condition  is  to  increase  the 
yalue  of  the  policy  to  the  holder :  t.  e.,  in  the  first  place,  to  the 
assured.    And  if  that  be  so,  I  do  not  see  how  I  can  hold,  that  in  the 
absence  of  fraud  the  estate  of  the  assured  is  to  be  deprived  of  the 
benefit  intended  to  be  given  to  him  by  the  exception,  merely 
because  the  mortgagee  happens  to  be  fully  secured/1    The  same 
rale  was  adopted  by  the  Lords  Justices,  who  held  that  the  con- 
dition was  intended  for  the  benefit  of  the  assured,  in  order  to 
render  the  policy  an  available  security. 

This  condition,  then,  being  for  the  benefit  of  the  assured,  and  it 
being  admitted  that  if  he  had  deposited  it  for  value  with  an 
indifferent  person  it  would  have  been  valid  to  the  amount  of  such 
interest,  why  should  the  assured  be  in  a  less  favourable  position 
because  the  assurance  company  have  themselves  advanced  him 
money,  and  taken  it  as  a  security  ?  If  the  company  desired  that 
under  these  circumstances  the  assured  should  be  in  a  less  favourable 
position  than  if  he  had  borrowed  from  a  third  person,  they  might 
have  stipulated  that  the  proviso  should  have  no  operation  while 
they  were  mortgagees  of  the  policy.  I  have  heard  no  reason  sug- 
gested why  the  assured  should  stand  in  a  less  favourable  position 
than  if  he  had  borrowed  from  an  indifferent  person. 

But  the  company  made  no  such  provision,  and  I  am  of  opinion 
that  the  assurance  company  contracted  in  such  a  manner  as  to 
place  them  and  the  assured  in  the  position  of  mortgagor  and  mort- 
gagees; that  the  condition  and  the  exception  contained  in  it  were 
in  force  when  the  assured  died,  and  that  the  moment  they  agreed 
to  take  the  deposit  they  came  within  the  condition  that  the  policy, 
to  the  extent  of  their  interest,  should  be  binding. 

(1)  1  H.  &  M.  716. 
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V.-O.  tf.  The  policy,  therefore,  being  still  in  force  to  the  amount  of  the 

1868  debt  due  to  the  assurance  company,  that  debt  must  be  considered 

White  **  satisfied,  and  the  securities  held  by  the  company  must  be 

B  ••  reassigned.     The  assurance  company  must  pay  the  costs  of  the 

Empire  suit. 
Mutual  Life 

Assurance 

Company.  Solicitor  for  the  Plaintiff:  Mr.  Heathfidd  Young. 

mmmm  Solicitors  for  the  Defendants :  Messrs.  Watson  &  Sons. 
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In  re  BURRELL.    BURRELL  v.  SMITH.  v.-c.  J. 

1869 


Mortgage  of  Lease — Sub-Mortgage* — Disclaimer — Forfeiture  of  Lease — Claim  of 

Sub-Mortgagee  against  the  Mortgagor's  Estate.  March  9. 

B.t  the  owner  of  a  lease  of  a  house,  assigned  it  to  D.  for  the  residue  of  the 
term  by  way  of  mortgage  to  secure  £3000  and  interest.  D.  sub-mortgaged 
the  debt,  and  assigned  the  house  for  the  residue  of  the  term,  less  three  days, 
to  E,y  to  secure  £1200  and  interest.  B.  died,  and  in  an  administration  suit 
against  his  executors,  D,  and  E.  brought  in  a  claim  for  £8000.  B.'s 
executors  assigned  their  equity  of  redemption  to  D.  D.  further  sub-mort- 
gaged the  debt,  and  assigned  the  house  for  the  residue  of  the  term,  less  three 
days,  to  L.f  to  secure  £1000  and  interest.  />.,  by  registered  deed,  assigned 
all  his  estate  to  trustees  for  the  benefit  of  creditors.  E.  filed  a  bill  against 
D.'s  trustees  and  Z.  for  foreclosure ;  B,'s  executors  not  being  parties.  D.'s 
trustees  disclaimed  by  answer,  and  L.  was  foreclosed.  &,  who  had  been 
paying  the  ground  rent  for  some  years,  at  length  ceased,  and  the  original 
lessors  entered : — 

Held,  that  E.  was  entitled  to  prove  against  B.'s  estate,  which  was  insuffi- 
cient, for  the  whole  sum  of  £3000 ;  but  that  he  was  not  to  receive  more  than 
the  amount  due  to  him  for  principal,  interest,  and  costs  on  the  £1200  mort- 
gage debt : 

Held,  also,  that  the  disclaimer  by  D's  trustees  extended  only  to  matters  in 
issue  in  the  suit,  and  did  not  operate  so  as  to  enlarge  the  estate  of  the  Plaintiff. 

1  HIS  was  a  claim  adjourned  from  Chambers  against  the  estate  of 
Thomas  Houghton  BurreU,  which  was  being  administered  by  the 
Court. 

By  an  indenture  of  lease,  dated  the  24th  of  March,  I860,  the 
Commercial  Hotel,  in  Dale  Street,  Liverpool,  was  demised  for  a  term 
of  twenty-one  years  from  the  3rd  of  April,  I860,  to  Edward  Deakin, 
his  executors,  administrators,  and  assigns,  at  the  yearly  rent  of 
£360,  subject  to  ordinary  lessee's  covenants. 

By  an  indenture  of  assignment,  dated  the  17th  of  July,  1862,  to 
which  the  lessors  were  not  parties,  the  same  hotel  and  premises 
were  assigned  for  the  whole  residue  of  the  term  of  twenty-one 
years  by  Deakin  to  the  testator,  BurreU,  his  executors,  adminis- 
trators, and  assigns,  subject  to  the  covenants. 

By  an  indenture  of  mortgage,  dated  the  same  17th  of  July,  1862, 
the  same  premises  were  re-assigned  for  the  whole  residue  of  the 
term  of  twenty-one  years  by  BurreU  to  Deakin,  subject  to  a  proviso 
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V.-C.  J.     for  redemption  and  re-assignment  on  payment  by  BurreU  to  Deakin 
1869       of  the  sum  of  £3000  and  interest. 

in  re  By  an  indenture  of  sub-mortgage,  dated  the  14th  of  April,  1863, 

Bubmll     ^  mortgage  debt  of  £3000  and  interest,  and  also  the  hotel  and 

Bubbell     premises,  were  assigned  for  the  residue  of  the  term  of  twenty-one 

Smith.      years,  less  three  days,  by  Deakin  to  the  present  claimant,  Peter 

Ellis  Eyton,  subject  to  a  proviso  of  redemption  and  re-assignment, 

on  payment  by  Deakin  to  Eyton  of  the  sum  of  £1200  and  interest 

The  deed  contained  a  power  of  attorney  to  Eyton  to  sue  for  the 

debt  of  £3000  in  the  name  of  Deakin,  and  a  power  of  sale. 

On  the  1st  of  August,  1863,  BurreU  died,  having,  by  will, 
appointed  Henry  Smith  and  Louisa  BurreU  his  executor  and 
executrix. 

On  the  8th  of  December,  1863,  the  present  suit  of  BurreU  v. 
Smith  was  instituted  by  administration  summons  by  one  George 
BurreU  against  the  executors,  Smith  and  Louisa  BurreU ;  and  on 
the  21st  of  December  following  an  order  was  made  directing  the 
usual  accounts  and  inquiries.  In  January,  1864,  advertisements 
were  issued,  whereupon  a  claim  was  entered  in  the  names  of  Deakin 
and  Eyton  for  £3000  and  interest.  On  the  22nd  of  February,  1864, 
Eyton  filed  an  affidavit  in  support  of  the  claim. 

According  to  the  Plaintiff's  statement,  various  appointments 
had  been  from  time  to  time  had  before  the  Chief  Clerk,  bat  the 
claim  had  not  been  finally  disposed  of.  According  to  the  claimant 
Eyton' s  statement,  the  claim  was  allowed  by  the  Chief  Clerk. 

On  the  3rd  of  August,  1864,  the  Defendants  Smith  and  Louisa 
BurreU,  as  executor  and  executrix  of  the  testator,  entered  into  a 
conditional  contract  with  Deakin,  whereby,  after  reciting  shortly 
the  lease  and  the  mortgage  of  the  17th  of  July,  1862,  and  that 
there  was  due  to  Deakin  a  considerable  sum  for  arrears  of  interest 
on  the  £3000,  in  consideration  of  the  debt  and  interest  then  due, 
and  also  in  consideration  of  Deakin  releasing  the  executors  and 
the  testator's  estate,  "or  procuring  them  to  be  well  and  effectually 
released  from  all  liability  in  respect  thereof,"  the  Defendants 
agreed  to  sell  to  Deakin  (subject  to  the  approbation  of  the  Judge), 
and  Deakin  agreed  to  purchase,  the  hotel  and  premises  for  the 
residue  of  the  term,  subject  to  the  lessees  covenants;  and  that 
they,  the  Defendants,  would,  on  or  before  the  25th  of  November 
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then  next,  on  receiving  £900  and  interest,  assign  the  premises  to 
Deakin  free  from  incumbrance,  except  the  mortgage  debt  of  £3000, 
and  interest ;  and  Deakin  agreed  to  covenant  thenceforth  to  pay 
the  rent,  and  perform  the  covenants  in  the  lease,  and  to  indemnify 
the  Defendants  and  the  testator's  estate  therefrom,  and  also  effec- 
tually to  discharge  them  from  all  liability  in  respect  of  the  mort- 
gage debt  of  £3000 ;  and  the  Defendants  thereby  farther  agreed 
to  sell  to  Deakin  (subject  to  the  same  approbation),  for  the  sum  of 
£900,  the  household  furniture  and  effects  in  and  about  the  hotel, 
possession  whereof  was  to  be  given  on  such  contract  being  approved 
by  the  Court.  It  was  stated  that  this  agreement  was  never  exe- 
cuted by  Deakin. 

On  the  8th  of  August,  1864  the  contract  was  ordered  to  be 
carried  into  effect,  and  on  the  15th  of  the  same  month  possession 
of  the  premises  was  delivered  by  the  Defendants  to  Deakin. 

By  an  indenture  of  further  sub-mortgage,  dated  the  5th  of 
December,  1864,  the  £3000  debt  and  premises  were  assigned  by 
Deakin  to  the  Liverpool  Loan  Company,  Limited,  to  secure  the 
repayment  of  the  sum  of  £1000  and  interest.  This  indenture  also 
contained  a  power  of  sale. 

On  the  19th  of  January,  1865,  Deakin --paid  into  Court  to  the 
credit  of  the  matter  and  cause  the  sum  of  £900,  and  in  the  year 
1866,  but  not  till  then,  an  assignment  of  the  premises  was  pre- 
pared, and  a  deed,  whereby  the  premises  comprised  in  the  lease 
were  purported  to  be  assigned  by  the  Defendants  to  Deakin,  was 
executed  by  the  Defendants,  but  was  not  dated,  and  was  never 
executed  by  Deakin. 

On  the  31st  of  July,  1866,  Deakin  executed  a  deed  of  assign- 
ment of  all  his  estate  and  effects  to  Thomas  Bigby  and  Samuel 
MiUinffton,  as  trustees  for  the  benefit  of  his  creditors.  This  deed 
was  duly  registered  under  the  Bankruptcy  Act,  1861. 

In  May,  1867,  the  hotel  and  premises  were  put  up  for  sale  by 
public  auction,  according  to  the  Plaintiff's  statement  by  Eyton, 
but  according  to  Eyioris  statement  by  the  loan  company.  There 
was  no  bidding,  and  no  sale  was  effected. 

On  the  6th  of  June,  1867,  Eyton  filed  a  bill  in  the  Liverpool 
District  of  the  Chancery  of  the  County  Palatine,  against  Bigby 
and  MflUngton,  and  the  Liverpool  Loan  Company.    The  bill  stated 
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the  indentures  of  the  24th  of  March,  I860,  the  17th  of  July,  1862, 
the  17th  of  July,  1862,  and  the  14th  of  April,  1863,  and  that 
DeaJcin  had  further  charged  the  debt  and  premises  to  the  Liverpool 
Loan  Company,  and  then  stated  as  follows : — 

7.  "  The  said  T.  H.  Burrett  died  some  time  since  in  insolvent 
circumstances,  and  his  estate  is  now  being  administered  by  the  High 
Court  of  Chancery. 

8.  "In  the  course  of  such  administration  the  executors  of  the 
said  T.  H.  Burrett  sold  the  equity  of  redemption  in  the  said  hotel 
and  premises,  subject  to  the  aforesaid  mortgage  debt  of  £3000,  to 
the  said  E.  DeaJcin  for  the  sum  of  £800,  or  thereabouts,  and  the 
said  R  DeaJcin  paid  the  money  into  the  said  High  Court  of  Chan- 
cery to  the  credit  of  the  cause  in  which  the  said  estate  was  being 
administered,  and  a  conveyance  of  the  said  equity  of  redemp- 
tion to  himself  was  duly  prepared  and  executed.  The  executors 
and  parties  interested  in  the  estate  of  the  said  T,  K  BurreH 
admit  that  they  have  no  interest  in  the  property  comprised  in 
the  Plaintiff's  (Eytons)  mortgage,  and  the  Defendants  (the  trustees 
and  the  loan  society)  admit  that  they  (the  executors  and  parties 
interested  under  the  testator's  will)  are  not  necessary  parties  to 
this  suit" 

The  bill  further  stated  the  execution  by  Deakin  of  the  trust 
deed ;  that  Rigby  and  Mittington,  as  such  trustees,  had  for  some 
time  carried  on  the  business  of  the  hotel,  and  paid  to  Eyton  the 
interest  on  £1200;  but  that  they  had  since  closed  the  hotel,  and 
declined  to  pay  any  further  interest  on  the  debt  of  £1200 ;  and 
that  the  principal  sum  of  £1200,  with  an  arrear  of  interest*  was 
then  due  to  Eyton. 

The  bill  prayed  for  an  account  of  what  was  due  to  the  Plaintiff 
{Eyton)  for  principal  and  interest  on  the  mortgage  of  the  14th  of 
April,  1863 ;  that  the  Defendants,  or  some  or  one  of  them,  might 
pay  to  the  Plaintiff  what  should  be  so  found  due,  with  costs;  or, 
in  default,  that  the  Defendants  and  all  persons  claiming  under 
them,  or  any  of  them,  might  be  foreclosed. 

By  their  answer,  filed  the  28th  of  June,  1867,  Rigby  and  Mil- 
lington  disclaimed  all  interest  in  the  hotel  and  premises,  and  asked 
that  the  suit  might  be  dismissed  against  them  without  costs. 
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By  a  decree  made  in  the  suit  of  Eyton  v.  Rigby,  on  the  12th      v.-o.  J. 
of  August,  1867,  it  was  ordered  that  the  Plaintiffs'  bill  be  dis-        1869 
missed  without  costs  as  against  Rigby  and  MUlington ;   that  an       £% 
account  be  taken  of  what  was  due  to  the  Plaintiff  for  principal     BpMgLL- 
and  interest  on  the  security  of  the  deed  of  the  14th  of  April,  1863,     Bureell 
and  for  costs ;  and  that  upon  the  loan  company  paying  the  amount       Smith. 
within  six  months  after  the  registrar's  report,  the  Plaintiff  should 
transfer  the  mortgage  debt,  interest,  and  securities,  to  the  Defen- 
dants, and,  in  default,  that  the  loan  company  should  be  foreclosed 
of  all  equity  of  redemption  of  the  said  debt  and  premises. 

By  his  report,  dated  the  26th  of  November,  1867,  the  registrar 
found  that  there  was  due  to  the  Plaintiff  the  sum  of  £1539  12s., 
for  principal  and  interest,  and  £55  19s.  2d.  for  costs,  making 
together  £1595  11*.  2d. 

On  the  11th  of  June,  1868,  a  decree  of  foreclosure  absolute,  in 
Eyton  y.  Rigby,  was  made  against  the  Liverpool  Loan  Company. 

Since  May,  1867,  the  hotel  had  been  closed,  and  in  the  'latter 
part  of  1868,  as  it  was  unoccupied  and  in  a  bad  state  of  repair, 
the  original  lessors  entered.  For  about  two  years  previously  the 
ground-rent  had  been  paid  by  Eyion. 

According  to  Eyion  8  statement,  the  joint  claim,  preferred  by  him 
alone,  had  been  allowed  by  the  then  Chief  Clerk ;  but  when  the 
Plaintiff  discovered  that  Eyion  had  obtained  a  foreclosure  decree, 
he  contended  that  Eyion  had  waived  his  right  to  prove  against  the 
estate,  and  the  present  Chief  Clerk  recommended  the  adjournment 
of  the  claim  into  Court. 

There  were  no  other  unallowed  claims  outstanding  against  the 
estate.  The  state  of  the  debts  and  assets  was  such,  that  even  if  this 
daim  were  disallowed  the  estate  would  be  able  to  pay  only  about 
2».  in  the  pound.  It  thus  became  important  to  the  claimant  to 
establish  his  claim  to  the  whole  of  the  £3000. 

With  regard  to  the  "  admission,"  referred  to  in  paragraph  eight 
of  the  bill  in  Eyton  v.  Rigby f  it  appeared  that  in  a  letter  addressed 
by  Mr.  J.  B.  Wilson,  the  solicitor  of  Eyion,  to  Mr.  E.  Turner 
Payne,  the  solicitor  for  the  executors,  dated  the  23rd  of  May,  1867, 
the  writer  said :  "  Mr.  Eyton,  as  mortgagee  of  the  Commercial 
Hotel,  has  directed  me  to  serve  notices  of  his  intention  to  sell. 
Messrs.  Harvey  &  Co.  tell  me  you  are  acting  for  Mr.  BwrrdTs 
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V.-0.  J.      executors,  but,  at  the  same  time,  that  they  have  parted  with  all 
1869        their  interest  to  Mr.  Beakin.    However,  as  Mr.  Eyton  has  directed 
Jn  re       the  notice  to  your  clients,  may  I  ask  if  you  will  accept  service  of 
BroHBLL>    the  inclosed  notice  on  their  behalf  T    To  this  Mr.  Payne  replied, 
Bubrjell     on  the  24th  of  May,  1867 :  "  My  clients,  the  executors  of  the  late 
Bmtth.       Thomas  H.  Burrett,  some  time  since  parted  with  all  their  interest 
in  this  property,  by  assigning  the  same  to  Mr.  Beakin,  their  tes- 
tator's mortgagor,  with  the  sanction  of  the  Court  of  Chancery,  in 
which  the  assets  of  the  deceased  are  being  administered.    I  hare 
no  objection  to  accept  service  on  behalf  of  my  clients,  though  I 
conceive  it  iff,  as  respects  them,  an  absolute  nullity." 

Mr.  Bruce,  Q.C.,  and  Mr.  F.  H.  Colt,  for  Eyton :— 

As  to  the  proof:  we  submit  that,  as  it  was  founded  on  the  affi- 
davit of  Eyton  alone,  as  it  was  allowed  to  be  good  on  behalf  of 
Beakin  and  Eyton  in  1864,  and  as  Beakin  s  trustees  have  dis- 
claimed, it  is  now  vested  in  Eyton  alone. 

Proof  allowed  is  equivalent  to  a  judgment  against  BwrrH* 
estate ;  and  no  subsequent  transaction  between  BurreWs  executors 
and  Beakin,  in  Eyton9 8  absence,  can  affect  Eyton9  $  rights. 

As  to  the  mortgage  debt  of  £3000,  we  claim  to  be  absolute 
owners  of  it,  and  entitled  to  sue  in  respect  of  it  on  the  covenants 
in  Beakin' 8  name. 

As  to  the  equity  of  redemption,  the  Plaintiff  may  say  that  we 
cannot,  after  having  foreclosed  Burr  off 8  executors,  proceed  against 
the  estate.  Our  answer  is,  that  we  have  not  foreclosed  the  execu- 
tors. We  avoided  making  them  parties  to  the  suit  of  Eyton  v. 
Bigby,  we  did  not  and  do  not  lay  claim  to  the  three  days1  rever- 
sion, and  we  say  the  reversion  is  not  in  us.  The  suit  was  framed 
in  respect  of  the  sub-mortgage  only,  consistently  with  the  practice: 
Seton  on  Decrees  (1) ;  and  the  decree  was  confined  to  an  account 
of  the  £1200  debt  and  interest  only.  As  to  the  forfeiture,  we  were 
never  liable  to  pay  the  rent  or  observe  the  covenants. 

Nothing  has  ever  been  done  to  exonerate  BurretT$  estate. 

No  doubt  the  authorities,  from  Tooke  v.  Hartley  (2)  downwards, 
shew  that  a  mortgagee  cannot,  after  foreclosure,  sue  on  the  covenant 
for  the  deficiency  without  re-opening  the  foreclosure,  and  as  he  can- 

(1)  Page  395.  (2)  2  Bro.  C.  C.  125. 


VOL.  YIL]  EQUITY  OASES.  405 

not  re-open  the  foreclosure  without  restoring  the  estate,  Loekhart  v.     V.-0.  J. 
Hardy  (1),  if  he  have  sold  the  estate  his  right  of  action  is  gone.       1869 
Bat  we  submit  that  the  doctrine  applies  only  where  the  inability       jn  r« 
to  restore  the  estate  arises  from  the  fault  of  the  mortgagee.    The     PpBaniL* 
doctrine  does  not  apply  where  the  estate  has  been  lost  from  non-     Buhhill 
observance  of  covenants  which  the  mortgagee  was  not  bound  to      Smith. 
observe.    That  is  this  case ;  the  difficulty  here  has  arisen  from  the       """"" 
executors  not  having  paid  the  rent ;  and  from  their  complicated 
arrangements  with  Deakin. 

If  the  executors  can  shew  that  they  are  entitled  to  redeem  us, 
and  the  lessors  should  be  willing  to  waive  the  forfeiture,  we  are 
ready  and  willing  to  be  redeemed ;  but  if  not,  the  executors  must 
pay  us. 


CA 


Mr.  Kay,  Q.C.,  and  Mr.  Cozens-Hardy,  for  the  Plaintiff: — 

The  claimant,  by  his  own  act,  has  put  it  out  of  his  power  to 
restore  the  estate.  * 

He  has  shifted  his  ground.  In  the  foreclosure  bill  he  alleged 
that  the  executors  admitted  they  had  no  interest  in  the  subject 
matter,  and  that  the  Defendants  in  that  suit,  Deakin1 8  trustees  and 
others,  admitted  the  executors  were  not  necessary  parties.  Now 
he  says  that  he  studiously  avoided  making  us  parties ;  and  that  we 
have  an  interest  which  he  did  not  seek  to  foreclose. 

As  to  the  proof,  Eytan  can  claim  only  through  Deakin  as  his  mort- 
gagee.    If  Deakin' 8  right  to  prove  be  gone,  Eytori8  must  fall  with  it 

The  disclaimer,  by  answer,  by  Deakin  s  trustees  extended  to  the 
whole  estate  of  which  Deakin  was  mortgagee.  It  operated  like  a 
reconveyance  in  equity  of  that  estate  by  Deakin' s  trustees  to  the 
Plaintiff  Eytan. 

From  the  frame  of  the  suit  in  Eyton  v.  Rigiby,  it  is  plain  that 
Eyton*8  object  was  to  take,  and  we  submit  he  did  take,  all  the 
interest  of  BurreZTs  executors,  and  was  let  into  possession  on  that 
footing. 

The  effect  of  disclaimer  by  answer  is  not  limited  by  the  state- 
ments, whether  correct  or  incorrect,  which  may  happen  to  be  made 
in  the  bill.  It  operates  like  a  fine,  which  was  an  action  brought 
upon  a  covenant,  which,  though  fictitious,  was  admitted  for  the  pur- 

(1)  0  Bear.  349. 
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V.-0.  J.  poses  of  the  proceeding  to  be  true.  Thereupon,  judgment  was  taken 
1889  in  the  action,  which  became  as  effective  a  conveyance  as  a  feoff- 
it  n       ment  with  livery  of  seisin. 

[The  Vice-Chancellor  gave  it  as  his  opinion  that  the  effect  of 
the  disclaimer  was  not  to  enlarge  the  Plaintiff's  estate,  but  that 
it  merely  extended  to  the  matters  which  were  at  issue  in  the  suit.] 

Eyton  took  possession;  at  any  rate  he  paid  the  ground-rent 
Having  done  so,  it  was  his  wrong  to  suffer  the  forfeiture  by  discon- 
tinuing to  pay  the  rent.  Now,  if  Eyton  relies  on  his  legal  right 
of  action,  he  must  abandon  his  foreclosure.  So  long  as  the  fore- 
closure is  treated  by  him  as  absolute,  his  right  of  action  is  gone. 
He  will  be  restrained :  Palmer  v.  Hendrie  (1) ;  Perry  v.  Bar- 
her  (2);  Sehode  v.  SdU  (3). 

Apart  from  the  question  of  disclaimer,  when  the  foreclosure  de- 
cree was  made :  Eyton  got  the  whole  of  the  £3000,  and  the  whole 
lease,  less  three  days.  Hetknew  the  position  of  Burrett  to  DeaMn. 
Being  in  possession,  he  omitted  giving  notice  to  Barretts  executors 
of  the  breach  of  covenant,  and  allowed  Deakins  intermediate  estate 

« 

to  be  destroyed.  How  can  he,  after  that,  have  the  right  of  suing 
BurreWs  estate  in  Deakin's  name  ? 

Eyton  must  be  held  to  have  elected  to  take  the  property  in 
extinction  of  his  claim. 

A  mortgagee,  after  he  has  transferred  the  mortgage,  cannot  sue 
upon  collateral  securities  which  he  did  not  part  with  when  he 
transferred  the  mortgage  debt :  Walker  v.  Jones  (4). 

Mr.  Boyle,  for  the  Defendants. 

Mr.  Druee  objected  to  his  being  heard. 

The  Vice-Chancellor  -said  that  he  could  not  hear  a  second 
argument  from  counsel  for  the  Defendants  who  were  in  the  same 
interest  as  the  Plaintiff. 

Sir  W.  M.  James,  V.C.  :— 

In  this  case  Thomas  Houghton  Burrett  was  a  debtor  in  respect  of 
a  sum  of  £3000  advanced  to  him  .on  mortgage.     That  debt  was 

(n  27  Beav.  349.  (3)  1  Sch.  &  Lef.  176. 

(2)  8  Yes.  527.  (4)  Law  Rep.  1  P.  0.  50. 
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doe  to  Edward  Deakin,  and  Deakin,  by  an  indenture  of  the  14th     V.-O.  J. 

day  of  April,  1863,  assigned  the  mortgage  debt,  by  way  of  sab-       1869 

mortgage,  to  Peter  Ellis  Eyion.    Deakin  also  made  a  sub-lease  to       j^ 

the  same  Eyion  for  the  residue  of  the  original  term,  less  three 

days.    A  suit  was  instituted  in  this  Court  for  the  administration 

of  BurrdFs  estate.    In  that  suit  Eyion,  being  entitled  in  equity 

to  receive  the  £3000,  took  in  a  claim  to  that  amount  against  Bur- 

rdts  estate.    In  equity  Eyion  alone  was  the  person  entitled  to  sue 

upon  or  to  release  that  debt,  subject,  of  course,  to  the  power  of 

BurreB  to  redeem  the  estate  by  paying  the  debt  due  to  Deakin 

and  Eyion.    Without  any  concurrence  on  the  part  of  Eyion,  the 

equitable  owner  of  the  debt,  some  arrangement  was  made  by 

which,  as  between  Burr  eft's  executors  and  Deakin,  the  property 

was  conveyed  to  Deakin,  and  Deakin  undertook  to  release  them 

from  all  liability  in  respect  of  the  debt 

Eyion,  of  course,  cannot  be  bound  by  any  transaction  of  that 
kind.  It  is  quite  clear  that  after  assignment  of  a  debt,  and  notice 
giren  to  the  debtor,  the  debtor  cannot  discharge  himself  without 
making  payment  to  the  equitable  owner  of  the  debt.  Eyion9  s  right, 
therefore,  was  not  affected  by  that  transaction.  He  was  entitled 
to  have  the  £3000  paid  to  him ;  of  that  sum  he  has  never  received 
a  farthing ;  he  has  never  been  satisfied ;  and  the  question  now  is, 
whether,  by  what  he  did  in  the  Palatine  Court,  or  since,  he  has 
forfeited  his  right  to  obtain  that  which  was  his  due. 

The  effect  of  the  proceedings  in  the  Palatine  Court  was  simply 
to  deprive  Deakin  of  his  right  to  institute  a  suit  for  the  purpose 
of  redeeming  the  property.  In  equity  that  right  was  foreclosed; 
that  was  all ;  and  the  foreclosure  of  Deakin  did  not  in  any  way 
defeat  the  right  of  Eyion  to  be  paid  out  of  BurrdTs  estate. 

It  is  now  said  that  Eyion  took  possession,  and  paid  rent,  under 
his  mortgage  deed  and  his  foreclosure,  or  one  of  them.  But  that 
did  not  determine  his  right  to  have  payment  of  the  debt  due  to 
him. 

Then  it  is  said  he  is  not  in  a  position  to  restore  the  estate  if  the 
mortgage  claim  be  satisfied ;  and  that,  consequently,  he  has  lost 
his  right  to  enforce  payment  of  the  debt.  He  is  not  in  a  position 
to  restore  the  estate,  simply  because  the  freeholder,  by  title  para- 
mount, has  evicted  him  and  everybody  else. 
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V.-O.  J.  But  was  Eyion  in  default  in  permitting  the  eviction?    I  am  of 

1869        opinion  he  was  not.    It  never  was  his  duty  to  pay  the  rent,  and 

•  T^       observe  the  covenants,    BurreUCs  executors  were  bound  to  pay  the 

Bubbell.     rent ;  Deakin  was  bound  to  pay  it ;  but  Eyton  never  undertook 

Bubbbll     either  at  Law  or  in  Equity,  to  pay  the  rent,  or  observe  the  cove- 

Svrni.      nants.    The  entry  of  the  superior  landlord  was  the  same  in  effect 

as  if  a  fire  or  a  flood  had  come  and  swept  away  the  property. 

Nothing  has  been  done  to  render  Eyion  liable*  He  has  simply 
by  vis  major,  or  rather,  by  the  default  of  his  mortgagor  been 
deprived  of  the  thing  which  he  held  as  a  security  for  his  debt,  and 
which,  if  BurreWs  executors  had  paid  the  debt,  they  might  hare 
recovered. 

There  has  been  no  default  on  his  part ;  he  has  not  received  pay- 
ment; he  has  not  released  the  debt;  and  I  think  he  is  entitled  to 
prove  for  the  whole,  and  receive  in  respect  of  it  as  much  as  the 
estate  can  pay. 

The  order  will  be,  that  he  is  not  to  receive  more  than  the  amount 
which  is  due  to  him  for  principal,  interest,  and  costs  on  his  sab- 
mortgage.  He  will  add  his  costs  of  the  adjournment  to  the  debt; 
and  I  can  only  allow  one  set  of  costs.  I  allow  no  costs  to  the 
Defendants;  they  need  not  have  appeared  by  counsel  on  this 
occasion. 

Solicitor  for  the  Claimant :  Mr.  Thomas  Henry  Williams. 
Solicitors  for  the  Plaintiff:  Messrs.  Sharpe,  Parkers,  &  Pritclwrl 
Solicitor  for  the  Defendants :  Mr.  G.  F.  Cooke. 
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EABL  OP  JEBSEY  v.  BBITON  FERRY  FLOATING  DOCK     V.-0.  J. 

COMPANY.  1889 


Vendor  and  Purchaser — Company — Lands  Clauses  Act — Sale  in  Consideration        Mar^l. 
of  Rent-charge — Arrears  of  Bent-charge — No  Vendor's  Lien, 

By  an  agreement  dated  in  1851,  a  company,  under  powers  conferred  by 
the  Lands  Clauses  Act,  contracted,  in  consideration  of  the  payment  of  a 
yearly  rent-charge,  to  purchase  land  for  the  construction  of  docks.  The 
company  had  entered,  and  completed  the  construction  of  the  docks,  but  had 
not  made  any  payment  in  respect  of  the  rent-charge : — 

Held,  that  the  vendors  were  not  entitled  to  a  lien  for  the  unpaid  arrears  of 
the  rent-charge. 

1HIS  was  a  bill  by  the  legal  personal  representatives  of  the 
Bight  Hon.  George  fifth  Earl  of  Jersey,  against  the  Briton  Ferry 
Floating  Dock  Company,  and  the  Great  Western  Railway  Company, 
for  specific  performance  of  a  contract*  and  other  relief! 

The  first  Defendants  jrere  a  company  incorporated  by  the  Briton 
ferry  Dock  and  Railway  Act,  1851,  for  the  purpose  of  making  and 
maintaining  docks  at  Baglan  Bay,  Glamorganshire,  with  a  branch 
line  of  railway  to  the  South  Wales  Railway. 

The  agreement*  which  was  dated  the  5th  of  April,  1851,  and 
signed  by  Lord  Jersey,  and  by  John  Rowland  and  Henry  Eussey 
Vivian  as  agents  of  the  first  Defendants,  was  expressed  to  be  made 
between  the  Earl  of  the  one  part,  and  the  dock  company  of  the 
other  part,  and  contained,  amongst  others,  the  following  clauses  :— 

1.  Thereby,  for  the  considerations  thereinafter  mentioned,  the 
Earl  agreed  to  sell  and  grant  and  assure  unto  the  company,  and 
the  company  agreed  to  purchase  and  take,  for  the  purpose  of 
making  docks,  with  a  branch  line  of  railway  to  the  South  Wales 
Railway,  the  fee  simple  and  inheritance,  free  from  incumbrances, 
of  and  in  all  that  piece  of  mudland  situate  at  or  near  Baglan 
Bay,  in  the  county  of  Glamorgan,  in  the  plan  thereto  annexed 
delineated,  and  therein  coloured  red,  at  and  subject  to  the  therein 
mentioned  annual  rent-charge  and  royalties,  to  be  reserved  and 
payable  half-yearly  at  Midsummer  and  Christmas,  the  rent  and 
royalties  to  be  as  follows,  viz. : — 
.  2.  The  annual  rent  of  £250  for  the  year  ending  Midsummer,  1853. 
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Y.-O.  J.  3.  The  annual  rent  of  £300  for  the  year  ending  Midsummer, 

1869       1854,  and  the  rent  of  £400  for  ever  thereafter. 

EabTot         4.  In  addition  to  the  above,  a  royalty  be  paid  of  one  farthing 

Jersey      for  every  ton  up  to  £300,000,  and  one  halfpenny  for  every  ton 

Bhiton  Febby  beyond  £300,000,  of  all 'goods  shipped  or  unshipped,  received  or 

Dock  Go.     delivered  within  the  limits  of  the  docks  and  works  on  which  rates 

or  tolls  shall  be  payable  to  the  dock  company. 

5.  Should  the  dock  company's  net  revenue  exceed  £5000  per 
annum,  then  the  fixed  rent  payable  to  the  said  Earl  to'be  increased 
at  the  rate  of  10  per  cent,  on  such  excess. 

14.  That  the  above-mentioned  rents  and  royalties  should  be 
charged  and  secured  by  the  conveyance,  according  to  the  provisions 
of  the  11th  section  of  the  Lands  Clauses  Consolidation  Ad,  1845  (1). 
On  the  3rd  of  July,  1851,  the  Briton  Ferry  Dock  and  Baituwf 
Act,  1851,  received  the  royal  assent,  embodying,  amongst  others, 
the  Lands  Clauses  Act ;  and  in  it  the  above  agreement  is  referred 
'  to  and  recognised  as  binding  on  the  company. 

The  dock  company  entered  into  possession  of  the  land,  and  con- 
structed docks  and  sidings  communicating  both  with  the  Great 
Western  system  and  with  the  South  Wales  Mineral  Railway. 
-  In  1857  and  1859  the  dock  company  obtained  Parliamentary 
powers  enabling  them  to  raise  further  money  for  their  works,  and 
authorizing  various  arrangements  between  themselves  and  the 
Vale  of  Neath  and  other  railway  companies. 


(1)  The  10th  and  11th  sections  of 
the  Lands  Clauses  Act,  1846,  provide 
as  follows : — 

Sect.  10.  "  It  shall  be  lawful  for  any 
person  seised  of,  or  entitled  to  dispose 
of  absolutely  for  his  own  benefit,  any 
lands  authorised  to  be  purchased  for 
the  purposes  of  the  special  Act,  to  sell 
and  convey  such  lands,  or  any  part 
thereof,  unto  the  promoters  of  the 
undertaking  in  consideration  of  an 
annual  rent-charge  payable  by  the 
promoters  of  the  undertaking.  .  •  ." 

Sect.  11 .  atThe  yearly  rents  reserved 
by  any  such  conveyance  shall  be 
charged  on  the  tolls  or  rates,  if  any, 
payable  under  the  special  Act,  and 


shall  be  otherwise  secured  in  such 
manner  as  shall  be  agreed  between  the 
parties,  and  shall  be  paid  by  the  pro- 
moters of  the  undertaking  as  such  rents 
become  payable;  and  if  at  any  time 
any  such  rents  be  not  paid  within 
thirty  days  after  they  so  become  pay- 
able, and  after  demand  thereof  in 
writing,  the  person  to  whom  any  such 
rent  shall  be  payable  may  either  re- 
cover the  same  from  the  promoters  of 
the  undertaking,  with  costs  of  suit,  by 
action  of  debt  in  any  of  the  superior 
Courts,  or  it  shall  be  lawful  for  him  to 
levy  the  same  by  distress  of  the  goods 
and  chattels  of  the  promoters  of  the 
undertaking." 
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On  the  21st  of  September,  1860,  an  agreement  was  entered  into     V.-O.  J. 
between  the  dock  company  and  the  Vale  of  Neath  Company,  under        1869 
which  the  Vale  of  Neath  Company  guaranteed  the  payment  of  the     eaklof 
dividend  on  the  dock  company's  preference  share  capital  to  an     Jbmbt 
amount  not  exceeding  £40,000,  and  had  certain  powers  of  re-  Barrow  Fdbt 
caving  the  rates  leviable  by  the  dock  company  in  the  event  (which    Dock  Oo. 
had,  in  effect,  happened)  of  their  making  any  payment  on  account        """"" 
of  the  dividends. 

Under  another  arrangement  the  dock  company's  business  for 
some  years  prior  and  up  to  1866  was  conducted  and  managed  by 
the  Vale  of  Neath  Company. 

In  1866  the  Vale  of  Neath  Company  was  amalgamated  with  the 
Great  Western  Railway  Company,  and  since  then  the  latter  company 
had  conducted  and  managed,  and  had  received  the  rates  and  tolls 
payable  to,  the  dock  company. 

The  bill  stated  the  above  facts ;  and  alleged  that  the  Defendants, 
the  dock  company,  had  accepted  the  title ;  that  the  Plaintiffs  were 
able  and  willing  to  convey ;  that  no  rent  or  royalties  had  ever 
been  paid  under  the  agreement  of  the  5th  of  April,  1851,  and  that 
a  large  sum  was  due  to  the  Plaintiffs  on  account  thereof;  that 
there  had  been  no  waiver ;  that  payment  had  not  hitherto  been 
insisted  on,  because  the  expenses  of  the  undertaking  had  been  very 
large  as  compared  with  the  income ;  and  that  now  the  annual 
income  exceeded  the  outgoings ;  and  the  Plaintiffs  insisted  that  the 
surplus  ought  to  be  applied  in  or  towards  payment  and  satisfaction 
of  the  rent  and  royalties  reserved  by  the  agreement  of  the  5th  of 
April,  1851,  and  the  arrears  thereof. 

The  bill  prayed  for  a  declaration  that  the  agreement  ought  to  be 
specifically  performed,  the  Plaintiffs  offering  to  convey;  for  a  declara- 
tion that  the  Plaintiffs  were  entitled  to  a  lien  on  the  lands  and  here- 
ditaments comprised  in  the  agreement  for  all  sums  due  and  coming 
due  to  them  thereunder,  and  that  such  lien  might  be  enforced  by 
a  sale  of  the  hereditaments,  or  a  competent  part  thereof;  for  a  re- 
ceiver, accounts,  and  inquiries,  and  costs  against  the  dock  company. 

The  dock  company,  by  their  answer,  stated  that  the  title  had  not 
yet  been  accepted  by  them ;  admitted  that  no  rent  or  royalties 
had  been  paid  by  them  under  the  agreement ;  but  insisted  that  the 
Plaintiffs  were  not  entitled  to  any  lien  on  the  hereditaments. 
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V.-C.  j.  Mr.  Druce,  Q.C.,  and  Mr.  Kekewich,  for  the  Plaintiffs : — 

1869  The  only  important  questions  are  those  of  lien  and  of  the  re- 


Eabl  or     ceiver. 

IVDflW 

«,  As  to  lien :  that  an  unpaid  ordinary  vendor  is  entitled  to  a  lien 

FjSatinq"  aga*nst  both  of  two  railway  companies,  one  of  which  is  under  agree- 
DockOo.     ment  to  work  the  line  of  the  other,  appears  from  Bishop  of  Win- 
chester v.  Mid-Hants  Bailway  Company  (1). 

In  this  case  the  sale  to  the  company  was  for  a  rent-charge  in 
conformity  with  sect.  10  of  the  Lands  Clauses  Act,  1845.  In  Eyion 
v.  Denbigh  Railway  Company  (2)  a  receiver  had  been  appointed, 
and  the  Court  gave  the  person  entitled  to  the  rent-charge  a  power 
of  distress  besides. 

It  is  no  answer  to  the  prayer  for  a  declaration  of  lien  to  say  that 
a  right  to  have  a  lien  declared  is  not  mentioned  in  the  statute. 
„  Independently  of  the  statute,  what  would  be  the  position  of  an 
unpaid  vendor  ?  The  decision  of  Sir  John  Leach  in  Winter  v.  Lord 
Anson  (3),  which  was  against  the  lien  in  that  case,  was  reversed,  on 
appeal,  by  Lord  Chancellor  Lyndhurst  (4). 

Every  single  payment  must  be  held  to  be  a  part  payment  of  the 
whole  purchase-money.  Hence  we  are  as  much  entitled  to  a  lien 
for  each  instalment  as  for  a  gross  sum. 

[The  arguments  as  to  the  receiver  became,  in  the  result,  im- 
material]. 

Mr.  Wichens,  for  the  Defendants,  the  dock  company. 

Mr.  Speed,  for  the  Defendants,  the  Great  Western  Bailway 
Company. 

Sib  W.  M.  James,  V.C. : — 

With  regard  to  the  lien,  the  case  appears  to  me  to  be  entirely 
governed  by  the  case  of  Winter  v.  Lord  Anson  (5). 

The  view  of  Vice-chancellor  Sir  John  Leach,  which,  I  think,  is 
not  affected  by  the  decision  of  Lord  Chancellor  Lyndhurst  on  the 
appeal,  though  he  came  to  a  different  conclusion  on  the  facts,  is 

(1)  Law  Rep.  6  Eq.  17.  (3)  1  S.  &  8.  434. 

(2)  Ibid.  6  Eq.  14.  (4)  3  Rum.  48a 

(5)  1  S.  &  S.  434 ;  3  Russ.  488. 
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thus  expressed  (1)  : — "  In  ordinary  cases,  where  the  conveyance     VX).  J. 
expresses,  contrary  to  the  fact,  that  the  purchase-money  is  paid,        1869 
there,  though  the  estate  passes  at  law  by  the  conveyance,  it  does     eabTof 
not  pass  in  equity  until  the  actual  payment  of  the  price — until      JlMn 
the  vendor  has  received  that  consideration  for  which  it  appears  by  BbitonFkbbt 
the  deed  he  contracted  to  part  with  his  estate.    Suppose  it  had     dock  Co.  j 
been  expressed  in  this  conveyance  that  the  price  was  not  to  be 
paid  till  the  death  of  the  vendor,  and  there  had  been  a  covenant 
on  the  part  of  the  purchaser  then  to  pay  the  amount,  and  to  pay 
the  interest  in  the  meantime ;  could  it  then  have  been  said  that 
it  appeared  by  this  deed  that  the  vendor  had  contracted  not  to 
part  with  his  estate  until  the  actual  payment  of  the  price  P    Would 
it  not  rather  have  been  the  true  effect  of  the  language  of  the  con- 
veyance in  such  case  that  the  vendor  had  contracted  to  part  with 
his  estate  presently,  not  in  consideration  of  the  actual  immediate 
payment  of  the  price,  but  in  consideration  of  the  covenant  for  the 
future  payment  of  that  sum,  with  interim  interest;  and  that 
haying,  therefore,  the  covenant,  which  was  the  consideration  bar- 
gained for,  the  estate  must  pass  by  the  conveyance  in  equity  as 
veil  as  at  law." 

Now  let  us  consider  what  the  effect  of  these  doctrines  is,  as  ap- 
plied to  this  case.  A  man  conveys  a  piece  of  land  for  the  con- 
struction of  a  public  work,  in  consideration  of  an  annual  payment. 
It  appears  to  me  it  would  be  quite  contrary  to  the  intention  of  the 
parties  to  suppose  the  vendor  was  reserving  to  himself  a  right  at 
some  future  time  to  enter  and  destroy  the  public  work  if  the  annual 
rent  should  fall  into  arrear.  Hence,  in  my  opinion,  there  is  no 
lien  in  such  a  case  for  unpaid  purchase-money. 
'  The  question  of  a  receiver  stands  on  a  very  different  footing,  but 
that  question  does  not  arise  till  the  conveyance  is  settled. 

At  present  all  that  can  be  done  is  to  declare  the  Plaintiffs  en- 
titled to  a  decree  for  specific  performance ;  to  direct  an  inquiry  as 
to  title,  with  an  execution  of  the  conveyance,  to  be  settled  in 
Chambers  if  the  parties  differ ;  reserving  further  consideration  and 
costs,  without  prejudice  to  any  question  as  to  a  receiver. 

Solicitors  for  the  Plaintiffs :  Messrs.  Freshfields. 
Solicitors  for  the  Defendants :  Messrs.  Young,  Maples,  &  Co. 

(1)  1  S.  &  &  444. 
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V.-O.  J.  ROW  v.  EOW. 

J869         Will— Administration  of  Assets— Costs  of  Administration  Suit— Perianal  Estate 
Feb.  27.  insufficient — Beal  Estate  specifically  devised — Seal  Estate  descended. 

A  testator  devised  the  whole  of  his  real  estate  specifically  to  trustees  upon 
certain  trusts,  the  will  containing  no  residuary  devise.  Some  of  the  gifts  of 
the  realty  were  held  void  for  uncertainty,  and  lapsed  to  the  heir-at-law.  The 
personal  estate  was  insufficient  to  pay  the  debts : — 

Held,  that  the  costs  of  administering  the  estate  must,  as  between  the  heir- 
at-law  and  the  specific  devisees,  be  borne  primarily  by  the  real  estate 
descended. 

THOMAS  BENISON  BOW,  who  died  on  the  23rd  of  November, 
1858,  by  his  will,  dated  the  28th  of  October,  1858,  gave  and  be- 
queathed unto  his  executors  thereinafter  named  all  his  estate,  called 
Know  House,  Ettd>  Lancashire,  and  three  cottages  and  gardens,  and 
all  the  money  in  Lancaster  Bank  at  his  death,  "  upon  trust  as  fol- 
lows." He  then  gave  his  wife,  Dorothy  Bow,  £35  per  annum  during 
her  lifetime,  provided  she  remained  his  widow ;  and  it  was  his  wish 
that  she  should  occupy  the  house  rent  free  which  he  then  occu- 
pied, together  with  the  use  of  the  household  goods  and  furniture 
therein,  provided  she  remained  his  widow ;  and  after  her  death,  he 
directed  his  executors  to  sell  and  dispose  of  the  household  goods 
and  furniture,  and  deposit  the  proceeds  thereof  in  the  Lancaster 
Bank.  He  further  directed  his  executors  to  collect  the  rents  of 
his  said  estate  and  cottages  and  gardens,  and  place  the  balance 
thereof,  after  paying  all  reasonable  expenses  for  repairs,  into  the 
Lancaster  Bank,  there  to  remain  for  seven  years  from  the  decease 
of  his  said  wife ;  and  at  the  expiration  of  seven  years,  he  directed 
his  executors  to  divide  the  money  u  in  the  manner  following."  He 
then  gave  a  number  of  small  legacies,  amongst  others  one  of  £100, 
to  be  divided  equally  amongst  the  nephews  and  nieces  of  his  wife 
Dorothy  Bow.  He  then  directed  his  executors  to  divide  the  re- 
mainder equally  amongst  certain  classes  of  persons.  He  then 
directed  his  executors,  after  the  expiration  of  the  term  of  seven 
years,  to  collect,  every  six  months,  the  rents  of  his  estate  called 
Know  Souse,  and  divide  the  same  into  three  equal  parts,  to  be  paid 
to  the  persons  whom  he  named.  He  also  disposed  of  the  rents  of 
his  three  cottages,  and  appointed  three  executors: 
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The  will  contained  no  disposition  of  the  residue  of  the  estate,     V.-c.  J. 
real  or  personal.  1869 

The  widow,  Dorothy  Bow,  died  on  the  6th  of  December,  1858.  Row 

Several  questions  of  construction  arose  upon  the  will,  and  on       B*w 

the  16th  of  July,  1854,  the  present  suit  was  instituted  by  a  devisee        

entitled  in  remainder  to  a  share  of  the  rents  of  Know  Howe, 
against  the  executors  and  others  for  performance  and  execution  of 
the  trusts  of  the  will,  and  administration  of  the  estate;  and  an 
administration  decree  was  made  on  the  11th  of  March,  1865. 

The  Chief  Clerk's  certificate,  dated  the  12th  of  February,  1866, 
found  that  Know  Howe  and  the  cottages  described  in  the  will  were 
the  whole  of  the  testator's  real  estate ;  that  the  personal  estate  was 
to  a  small  extent  insufficient  to  pay  the  debts ;  and  that,  as  the 
widow  Dorothy  had  no  nephews  or  nieces,  the  legacy  of  £100  had 
failed. 

As  to  one-sixth  of  the  disposition  of  the  rents  of  Know  House,  the 
devise  was  (in  the  view  of  the  Court)  void  for  uncertainty. 

By  an  order  on  further  consideration,  dated  the  27th  of  June, 
1866,  the  costs  of  the  Plaintiff  and  Defendants  in  the  suit  were 
ordered  to  be  taxed,  those  of  the  executors  as  between  solicitor 
and  client,  including  charges  and  expenses  properly  incurred ;  the 
executors  were  ordered  to  pay  into  Court  to  the  credit  of  "  The 
Seven  Years'  Bent  Account "  the  residue  of  what  was  certified  to  be 
due  from  them,  being  rents  and  profits  of  the  real  estate  accrued 
during  the  seven  years,  after  deducting  the  small  sum  due  to  them 
in  respect  of  the  personal  estate ;  with  liberty  to  pay  into  Court  to 
the  credit  of  two  accounts,  to  be  called  respectively  "The  Bent 
Account  of  Know  House,"  and  "  The  Bent  Account  of  the  Cottages," 
what  should  appear  by  affidavit  to  have  been  received  by  them  in 
respect  of  the  Know  Howe  estate,  and  in  respect  of  the  cottages, 
subsequent  to  the  last  account ;  and  the  real  estate  was  ordered  to 
be  sold,  and  the  proceeds  to  be  paid  into  Court. 

The  real  estate  had  been  sold,  aud  there  were  now  five  funds  in 
Court :— (1.)  The  Seven  Years'  Bent  Account  (2.)  The  Proceeds 
of  Sale  of  Know  House.  (3.)  The  Proceeds  of  Sale  of  the  Cottages. 
(4.)  The  Bent  Account  of  Know  House ;  and  (5.)  the  Bent  Account 
of  the  Cottages. 

The  Plaintiff  now  presented  a  Petition  in  the  suit,  praying  for 
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payment  of  his  share.  The  Petitioner  submitted  that  all  the  costs 
of  the  suit  ought  to  be  borne  rateably  by  funds  (1),  (2),  and  (3) ; 
and  prayed  accordingly. 

The  only  question  of  general  interest  in  the  Petition  was  that  of 
the  costs  of  the  suit  and  Petition. 

Mr.  Kay,  Q.C.,  and  Mr.  Jottiffe,  for  the  Petitioner. 

Mr.  W.  Pearson,  for  a  Respondent  in  the  same  interest. 

Mr.  Schomberg,  Q.C.,  and  Mr.  A.  E.  Miller,  for  other  Eespon- 
dents : — 

Whatever  falls  to  the  heir-at-law  is  first  liable  to  pay  the  costs 
of  the  suit:  Morley  v.  TunstaU  (before  the  Master  of  the  Bolls, 
19  April,  1859,  unreported)  (1). 

Mr.  Rowcliffe,  for  the  heir-at-law : — 

The  costs  are  payable  out  of  the  seven  years'  rent  account  and 
the  two  sale  accounts  rateably.  There  is  no  reason  why  the  heir 
should  suffer  more  than  a  specific  devisee. 


Mr.  Bird,  for  an  infant  legatee. 

(1)  The  following  is  an  abbreviated 
extract  from  the  decree  in  Morley  v. 
Tunttall  :— 

"  Declare  that  nine  eighty-sixth  parts 
of  the  proceeds  of  the  testator's  lease- 
hold estate  bequeathed  to  the  Plaintiffs 
in  trust  for  sale  lapsed,  and  fell  into  his 
general  personal  estate  not  specifically 
bequeathed ;  and  that  nine  eighty-sixth 
parts  of  the  proceeds  of  his  real  estate, 
devised  to  the  Plaintiffs  in  trust  for 
sale,  likewise  lapsed,  or  descended  to  his 
heir-at-law. 

"Declare  that  the  testator's  debts, 
funeral  and  testamentary  expenses,  and 
the  pecuniary  legacies  given  by  his 
will,  and  not  thereby  made  payable  out 
of  any  particular  estate  or  fund,  and 
also  the  costs  of  this  suit,  and  the 
charges  and  expenses  properly  incurred 
by  the  Plaintiffs  as  executors  or  trustees 


of  the  testator's  will,  ought  to  he  paid 
and  considered  as  paid,  in  the  first 
place,  out  of  his  personal  estate  not 
specifically  bequeathed,  including  such 
shares  of  the  proceeds  of  the  sale  of  the 
leaseholds  specifically  bequeathed  as 
lapsed ;  and  in  the  event  of  the  same 
being  deficient,  then  that,  as  between 
the  pecuniary  legatees  and  the  testator's 
heir-at-law,  the  amount  of  the  de- 
ficiency of  such  general  personal  estate 
to  answer  the  testator's  debts,  and  the 
costs  of  this  suit,  and  the  charges  and 
expenses  of  the  trustees  hereinbefore 
provided  for,  ought  to  be  borne  and  made 
good  by  the  proceeds  of  the  descended 
shares  of  the  real  estate  devised  to  the 
Plaintiffs  in  trust  for  sale,  so  far  as 
the  same  may  be  sufficient  for  that 
purpose. 


*•  •  •  • 
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Mr.  Kay,  in  reply : —  V.-O.  J. 

The  costs  of  an  administration  suit  are  a  debt  of  the  testator,  he  1869 
haying  by  his  will  created  the  difficulty.  Being  a  debt,  they  are  Bow 
payable  out  of  descended  real  estate  before  real  estate  devised.  Row. 

The  costs  of  administering  the  estate  are  not  testamentary  "~ ~ 
expenses :  Browne  v.  Qroombridge  (1). 

Eeal  estate  devised  charged  with  payment  of  debts  is  liable  for 
costs  before  real  estate  devised  not  so  charged :  Wilson  v.  Heaton  (2). 

The  rule  is,  that  all  the  costs  of  administration  must  be  appor- 
tioned rateably  between  the  realty  and  personalty;  and  then, 
that  the  costs  of  administering  the  real  estate  must  be  paid  first 
oat  of  the  real  estate  not  specifically  devised :  Sanders  v.  Miller  (3). 

Sib  W.  M.  James,  V.O. : — 

Here  the  whole  estate  is  vested  in  the  trustees,  and  the  costs  of 
suit  are  costs  incurred  in  the  execution  of  the  trusts.  It  is,  there- 
fore, in  the  power  of  the  Court  to  make  an  order  throwing  the 
costs  on  the  undisposed  of  part  of  the  trust  estate,  which  it  might 
not  feel  itself  at  liberty  to  make  if  the  heir-at-law  were  here 
with  a  clear  legal  estate  in  property  descended  to  him. 

His  Honour  then  held  that  the  gifts  of  rents  were  gifts  in  fee 
simple ;  that  the  gift  of  one-sixth  share  of  Know  House  was  void 
for  uncertainty ;  and  that  as  to  this  sixth  there  was  an  intestacy, 
and  the  same  descended  to  the  heir-at-law.  He  also  held  that  the 
£100  legacy  lapsed  and  fell  to  the  heir. 

His  Honour  then  directed  that  the  £100  and  the  descended 
sixth  of  Know  House  should  go  first  in  payment  of  the  costs ;  and 
that  the  remaining  costs  should  be  borne  rateably  by  the  seven 
years9  rent  account  and  the  two  sale  accounts,  as  prayed  by  the 
Petition. 

Solicitors  for  the  Petitioner  and  some  [Respondents:  Messrs. 
Bower  &  Cotton,  agents  for  Messrs.  Sharp  &  Son,  Lancaster. 

Solicitors  for  other  Bespondents :  Messrs.  SkUbeek  &  Griffith ; 
Messrs.  Gregory,  Bowcliffes,  &  Bawle ;  Messrs.  Clarke,  Woodcock, 
&  Ryland. 

(1)  4  Madd.  495.  (2)  11  Bear.  492. 

(3)  25  Beav.  154, 158. 


+- 
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V.-G  J.  TAYLOR  v.  PILLOW. 

J?~  ^  Copyright— Assignment — Surplus  Stock. 


*V&25. 


In  the  absence  of  special  contract  to  the  contrary,  the  assignor  of  a  copy- 
right is  entitled,  after  the  assignment,  to  continue  selling  copies  of  the  work 
printed  by  him  before  the  assignment  and  remaining  in  his  possession. 

JMLOTION  for  an  injunction  to  restrain  the  Defendant  from  printing, 
or  selling,  or  offering  for  sale,  any  copies  of  a  song  called  *  I  heard 
a  Spirit  sing? 

The  song  was  composed  by  the  Plaintiff  Taylor,  and  in  July, 
1866,  he  entered  into  an  agreement  with  the  Defendant  Pillow,  by 
which  he  agreed  to  assign  to  Pillow  the  sole  copyright  of  the  words 
and  music  of  the  song,  in  consideration  of  which  Pillow  agreed  to 
pay  Taylor  the  sum  of  14  s.  for  every  100  copies  sold  of  the  song, 
until  3000  should  have  been  sold,  after  which  the  royalty  payable 
was  to  be  21s.  for  every  100  copies  sold. 

The  Defendant  entered  into  partnership  about  the  date  of  this 
agreement  with  one  Bath,  under  the  firm  of  Sinclair  &  Co.,  music 
publishers.  In  November,  1868,  the  musical  copyrights  and  other 
stock-in-trade  of  Sinclair  &  Co.  were  sold  by  auction,  and  the 
Plaintiff  Williams  purchased  the  copyright  of  "  I  heard  a  Spirit 
sing"  for  £241  10s. 

The  catalogue  included  200  copies  of  the  song,  which  were  also 
taken  by  the  Plaintiff  Williams,  who  alleged  his  belief,  from  what 
was  said  by  the  auctioneer  at  the  time  of  the  sale,  that  these  200 
were  all  the  copies  of  the  song  that  were  then  printed  by  the  De- 
fendant and  not  sold  by  him.  > 
«  [The  evidence  on  this  point  was  conflicting,  it  being"  asserted 
on  behalf  of  the  Plaintiffs,  that  the  auctioneer,  in  answer  to  questions 
put  to  him,  stated  expressly  that  purchasers  of  copyrights  would 
be  entitled  to  the  refusal  of  all  the  stock  at  a  price  to  be  named. 
This  was  denied  by  the  auctioneer,  who  stated  that  all  that  he  had 
said  was,  that  purchasers  would  be  entitled  to  the  refusal  of  all 
the  copies  of  such  copyrights  in  the  catalogue,  and  that  he  had 
said  nothing  about  all  the  stock;  while  the  Defendant  asserted 
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that  he  had  never  intended  to  part  with  all  the  printed  stock  of     V.-O.  J. 
the  song,  but  that  it  should  remain  part  of  the  general  partner-       1869 
ship  stock  for  ultimate  division.    The  custom  of  trade  alleged  on      Taylor 
behalf  of  the  Plaintiffs,  that  the  purchaser  of  a  copyright  had     p^^ 

the  refusal  of  the  whole  of  the  stock,  and  that,  in  the  absence  of       

express  contract,  any  person  bidding  for  a  copyright  would  do 
it  on  that  footing;  was  also  denied  by  the  Defendant  and  his  wit- 
•  nesses.] 

Since  the  sale  by  auction,  the  Defendant  had  sold  copies  of  the 
song  at  a  price  much  below  the  published  price,  and  without  paying 
to  Taylor  the  stipulated  royalties.  The  bill  charged  that  these 
copies  were  printed  by  the  Defendant  since  the  auction,  bat  there 
was  no  evidence  of  this ;  and  that  even  if  they  were  (as  the  Defen- 
dant insisted)  printed  previously  to  the  sale,  the  Plaintiff  Williams 
had  acquired  a  right  of  pre-emption  at  the  price  named  at  the 
auctioD,  and  that  all  such  copies  must  have  been  and  were  im- 
properly kept  back  from  him  on  that  occasion.  Under  these 
circumstances  the  bill  was  filed  by  Taylor  and  Williams,  praying 
an  account  of  all  copies  sold  by  the  Defendant  since  the  16th  of 
November,  1868;  payment  to  Taylor  of  his  royalty  of  21s.  for 
every  100  copies  so  sold ;  and  that  Defendant  might  be  decreed  to 
pay  to  Plaintiff  Williams  the  residue  of  the  profits  made  by  him 
on  such  sales  (after  payment  of  such  royalty),  less  (as  to  copies 
printed  before  the  sale)  the  sum  which  Williams  would  have  been 
required  to  pay  for  the  copies  had  the  same  been  duly  produced 
to,  and  purchased  by  him  at  the  auction.  An  injunction  was  also 
prayed  against  printing,  or  selling,  or  offering  for  sale,  any  copies 
of  the  song. 

The  catalogue  of  the  sale  by  auction  included  upwards  of 
50,000  copies  of  songs,  of  which  the  copyrights  and  plates  were 
for  sale,  and  contained  the  following  statement : — 

u  Purchasers  of  copyrights  at  this  sale  will  please  understand, 
that  where  the  same  have  been  used  in  tune  books,  instruction 
books,  &a,  they  will  have  no  power  to  stop  any  such  quotations  as 
now  exist  in  works  to  be  sold  at  this  sale ;" — but  was  silent  as  to 
stock  remaining  in  the  vendors'  possesssion. 

Mr.  A.  E.  Miller,  for  the  Plaintiffs,  in  support  of  the  motion 
Vol.  VII.  2  1  2 
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V.-C.  J.     contended,  first,  that  any  sale  by  the  Defendant  of  copies  of  the 
1869        song,  whenever  printed,  after  parting  with  the  copyright,  was  an 
Taylor      infringement  of  the  copyright  assigned  to  Williams ;  and,  secondly, 
Palow.      was  a  breach  of  contract,  inasmuch  as  Williams,  relying  on  the 
—       custom  of  the  trade  and  what  passed  in  the  auction  room,  pur- 
chased the  copyright  and  the  200  copies,  specially  included  in  the 
catalogue  as  something  apart  from  the  copyright,  on  the  faith  that 
he  was  getting  all  the  printed  copies  in  the  possession  of  the 
Defendant. 

Mr.  Eddie,  for  the  Defendant,  opposed  the  motion  :— 

The  Defendant  is  entitled,  at  any  time  after  parting  with  his 
interest  in  the  copyright,  to  continue  selling  the  remaining  stock 
printed  by  him  while  he  was  in  possession  of  it  as  equitable  owner : 
Eowitt  v.  HaU  (1).  There  has  been  no  mala  fides  on  his  part,  or 
attempt  to  mislead  purchasers;  the  conditions  of  sale  saying 
nothing  whatever  as  to  all  copies  of  the  song  in  the  vendor's  pos- 
session passing  with  the  copyright,  while  the  auctioneer  denies 
having  made  the  statement  attributed  to  him  in  the  Plaintiffs' 
evidence,  and  the  alleged  custom  of  trade  relied  on  by  the  Plain- 
tiffs is  negatived  by  Defendant's  witnesses* 

Mr.  A.  E.  Miller,  in  reply. 

Sib  W.  M.  James,  V.C.  :— 

The  Plaintiff  rests  his  case  in  support  of  the  motion  upon  two 
grounds :  first,  that  he  is  entitled  to  restrain  the  sale  by  the  De- 
fendant of  any  copies  of  the  song,  as  being  an  infringement  of  the 
copyright  purchased  by  Williams  ;  and,  secondly,  that  he  is  entitled 
to  restrain  such  sale  as  being  a  sale  of  what  he  has  already  bought 
On  the  first  point,  I  was  at  first  in  favour  of  the  Plaintiff's  view; 
but  on  looking  at  the  Copyright  Ad(b&Q  Vict  c  45),  I  find  that 
the  definition  given  of  copyright  is  "  the  sole  and  exclusive  liberty 
of  printing  or  otherwise  multiplying  copies ;"  and  unless  there  is 
some  stipulation  to  the  contrary  in  the  conditions  of  sale,  the 
vendor  of  a  copyright  may  print  any  number  of  copies  up  to  the 
time  of  the  sale,  and  retain  and  sell  such  copies  after  disposing  of 

(1)  10  W.  R.  381. 
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the  copyright    There  is  no  evidence  that  the  Defendant  has  sold  V.-C.  J. 

anything  printed  since  the  sale,  and  therefore  the  case  of  infringe-  ig69 

ment  of  copyright  Mis  entirely.    As  to  the  second  ground,  the  T^^ 

Plaintiff  says  that  he  made  a  bargain  for  all  copies  that  the  De-  «• 

1J||   TAW 

fendant  had.    But  even  if  this  were  so,  and  I  will  not  enter  into       " 

the  evidence  for  the  purpose  of  deciding  the  question,  no  case 
arises  for  the  interference  of  a  Court  of  Equity.  It  is  the  ordinary 
case  of  a  purchaser  of  goods  complaining  that  the  vendor  has  not 
delivered  to  him  all  that  he  contracted  to  buy.  There  will  be  no 
order  upon  the  motion ;  and  the  costs  will  be  costs  in  the  cause. 

Solicitors :  Messrs.  Courienay  <£  Croome  ;  Mr.  Ditchman. 


HILL  v.  HEBBIT.  v.-a  J. 

1869 
Practice — Administration  Suit — Second  Suit  by  a  Claimant  to  have  Evidence         *~^ 
taken  de  bene  esse — Examination  and  Cross-examination  of  Witness — <Appli~       Eeb^27. 
cation  to  have  de  bene  esse  Evidence  read  in  Administration  Suit  refused. 

Where  a  bill  had  been  filed  to  administer  the  real  and  personal  estate  of  an 
intestate,  the  object  being  to  ascertain  his  co-heirs  and  next  of  kin,  and  after 
decree  made,  but  before  it  was  drawn  np,  a  person  claiming  to  be  a  co-heir 
and  one  of  the  next  of  kin,  not  a  party  to  the  first  suit,  bad  filed  a  bill  against 
all  the  parties  to  the  first  suit  also  praying  administration,  with  the  object  of 
having  the  evidence  of  a  witness  taken  de  bene  esse,  and  the  witness  had  been 
examined  and  cross-examined — an  application  that  the  evidence  taken  de  bene 
esse  in  the  second  suit  might  be  read  in  the  first  suit  was  refused. 

xHIS  was  a  suit  for  the  administration  of  the  real  and  personal 
estate,  and  partition  of  the  real  estate,  of  an  intestate,  John  Wight 
Wight,  formerly  John  Wight  Htbbit,  who  died  on  the  10th  of  May, 
1867,  without  having  been  married.  Administration  to  his  estate 
and  effects  had  been  granted  to  Mary  Wight  EiU,  widow,  a  sister, 
and  Arthur  HUbit,  a  half-brother,  of  the  intestate. 

The  bill  stated  that  the  intestate  left  neither  father,  mother, 
brother,  nor  any  descendant  of  a  brother  of  the  whole  blood  sur- 
viving, but  that  he  had  had  six  sisters.  Of  these,  two  .died  un- 
married in  his  lifetime.  Of  the  other  four,  one,  Casandra  Ann 
Eibbii,  died  on  the  25th  of  February,  1868,  having,  as  was  alleged 
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V.-O.  J.      by  two  of  the  Defendants,  George  Lilwall  and  Mary  his  wife,  made 

1869        in  their  favour  a  will,  which  was  disputed,  and  had  not  been  yet 

Hill       proved.    A  second,  Mrs.  Hill,  was  the  Plaintiff.    A  third,  Mrs. 

HjBan,      Moore,  died  in  intestate's  lifetime,  leaving  a  son,  the  Defendant 

William  Eibbit  Moore.    The  fourth,  Horrid  White  Hay,  also  died, 

married,  in  the  intestate's  lifetime;  and  the  bill  alleged:  "It  is 
not  known  whether  the  said  Harriet  Wight  Hay  has  left  any 
children." 

The  intestate  also  left  two  brothers  of  the  half-blood,  one  of  them 
the  Defendant  Arthur  Hibbit,  and  Ellen  Woods,  widow,  a  sister  of 
the  half-blood. 

The  bill,  filed  on  the  13th  of  March,  1868,  prayed  for  administra- 
tion and  partition,  the  usual  accounts  and  inquiries,  directions  for 
settling  the  question  of  the  validity  of  the  will,  costs  of  such  pro- 
ceedings, a  receiver,  and,  if  necessary,  an  injunction  against  Mr. 
and  Mrs.  Lilwall. 

On  the  30th  of  July,  1868,  an  administration  decree  was  made, 
but  [before  the  order  was  drawn  up  a  bill  was,  on  the  12th  of 
November,  1868,  filed  by  Sarah  Angus  Hay,  spinster,  claiming  to 
be  the  only  child  of  Mrs.  Hay. 

The  Defendants  to  this  suit  were  Mrs.  HiU,  Arthur  Hibbit,  Mr. 
and  Mrs.  Lilwall,  William  Hibbit  Moore,  Henry  Hibbit,  and  Men 
Woods;  and  the  bill,  after  stating  the  above  facts  as  to  the  death 
of  the  intestate,  and  the  state  of  the  family,  the  filing  of  the  bill 
in  HiU  v.  Hibbit,  and  that  a  decree  had  been  made,  and  had  not 
yet  been  prosecuted,  proceeded  to  allege  as  follows : — 

"  The  Plaintiff  is  not  a  party  thereto,  nor  has,  as  she  is  advised, 
any  right  to  take  any  proceedings  therein. 

"  In  the  course  of  the  administration  of  the  real  and  personal 
estate  of  the  said  intestate,  John  Wight  Wight,  it  will  be  necessary 
for  the  Plaintiff  to  prove  that  she  is  the  only  child  of  the  said 
Harriet  Wight  Hay.  For  this  proof  the  evidence  of  the  Plaintiff's 
father,  James  Hay,  is  necessary.  The  said  James  Hay  is  upwards 
of  eighty  years  of  age,  and  it  is  important  to  the  Plaintiff  that  this 
evidence  should  be  taken  de  bene  esse.  The  Plaintiff  is  advised, 
however,  that  she  has  no  right  to  have  such  evidence  so  taken  in 
the  said  existing  suit  as  it  now  stands,  and  she  does  not  consider  it 
safe  to  wait  until  the  usual  inquiries  in  the  said  suit  as  to  the 


V. 
HlBBIT. 
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persons  entitled  to  the  real  and  personal  estate  of  the  said  John      V.-C.  J. 

Wight  Wight,  are  prosecuted.  1869 

.   "The  Plaintiff,  therefore,  is  obliged  to  institute  this  suit."  H^ 

The  bill  then  prayed  for  administration  and  partition  in  terms 
almost  identical  with  the  prayer  of  HiU  v.  Hibbit,  but  it  did  not 
contayi  any  prayer  for  leave  to  examine  any  witness  for  the  pur- 
pose of  perpetuating  testimony. 

Late  in  November  the  decree  in  Hitt  v.  Hibbit  was  drawn  up. 

An  order  was  obtained  in  Hay  v.  HiU  to  examine  Mr.  James  Hay 
ie  bene  ens  on  behalf  of  Miss  Hay,  and  notices  of  the  appointments 
having  been  served  on  the  Defendants  in  Hay  v.  HiU,  they  attended, 
and  cross-examined  Mr.  Hay  on  his  evidence.  This  took  place  on 
the  28th  of  November,  1868,  and  the  16th  of  January,  1869,  and- 
the  examination  was  adjourned,  and  a  further  appointment  obtained 
for  the  22nd  of  February. 

On  the  22nd  of  January,  advertisements  were  issued  in  pursu- 
ance of  the  decree  in  HiU  v.  Hibbit,  under  which  Miss  Hay  had 
come  in  as  a  claimant. 

A  summons,  dated  the  13th  of  February,  was  then  taken  out  in 
EUl  v.  Hibbit  on  behalf  of  Miss  Hay,  that  the  further  examination 
of  Mr.  James  Hay,  to  be  taken  before  the  Examiner  on  the  22nd  of 
February  then  instant,  or  any  subsequent  examination,  might  be 
taken  in  the  suit  of  HiU  v.  Hibbit ;  and  that  the  examination  and 
cross-examination  of  the  said  witness  already  taken  before  the  Ex- 
aminer on  the  28th  of  November,  1868,  and  the  16th  of  January, 
1869,  might  be  read  as  evidence  on  the  part  of  Sarah  Angus  Hay 
in  HiU  v.  Hibbit,  and  that  such  examination  might  be  treated  as  if 
taken  in  HiU  v.  Hibbit. 

The  summons  having  been  adjourned  into  Court, 

Mr.  F.  Waller,  for  the  Plaintiff  in  Hay  v.  HiU  :— 

Without  this  order  we  shall  be  unable  to  read  our  evidence  in 
Hay  v.  HiU  in  this  suit.  No  doubt  a  technical  objection  will  be 
raised ;  but  the  Defendants,  practically,  can  suffer  no  injury  or 
detriment,  for  they  have  actually  attended  and  cross-examined  the 
witness  throughout.  It  will  be  a  great  hardship  if  we  are  com- 
pelled to  take  our  evidence  in  Hay  v.  HiU  all  over  again  in  this 
suit. 
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V.-C.  J.  Mr.  Amphlett,  Q.C.,  and  Mr.  BedweB,  for  the  Plaintiff  in  EiE  v. 

1869  Hibbit : — 

Hill  If  the  Plaintiff  in  Hay  v.  HUl  will  undertake  to  pay  all  the  costs 

Hibbit.  of  the  examination  in  that  suit,  we  do  not  object. 

[Mr.  Waller  declined  to  accede  to  this.] 

The  object  of  the  two  suits  is  practically  the  same.  HiB  v. 
Hibbit  is  instituted  merely  to* ascertain  who  axe  the  co-heirs  and 
next  of  kin  of  the  intestate,  of  whom  the  Plaintiff  in  Hay  v.  EUl 
claims  to  be  one.  All  the  Defendants  in  the  former  are  parties 
to  the  latter. 

.     Mr.  A.  E.  Miller  and  Mr.  W.  W.  Cooper  appeared  for  Defendants 
in  EiU  y.  Hibbit. 

Sir  W.  M.  James,  V.C.  :— 

This  application  is  a  novelty. 

I  have  no  authority  to  make  the  order  which  is  asked.  One  of 
the  conditions  under  which  evidence  is  taken  de  bene  esse  is,  that  it 
is  not  to  be  used  unless  and  until  it  becomes  necessary  that  it  shall 
be  used.  It  would  be  altering  the  whole  character  of  the  proceed- 
ings in  the  suit  which  has  been  instituted  solely  for  the  purpose  of 
taking  evidence  de  bene  essey  if  I  were  to  grant  this  application. 

The  summons  must  be  refused  with  costs. 

Solicitor  for  Miss  Hay:  Mr.  Schuttz. 

Solicitors  for  the  Plaintiff:  Messrs.  Meyrick,  Qedge,  &  Loaden. 
Solicitors  for  the  Defendants :  Messrs.  Duncan  dt  Murion;  Messrs. 
Sidney  Smith  dt  Son. 
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HALDANE  v.  ECKFORD.  V.-0.  J. 

1869 


Practice— Production  of  Documents — Contempt — Form  of  Summons. 

Although  a  Defendant  is  in  contempt,  not  for  non-payment  of  costs,  but  for 
non-compliance  with  orders  of  the  Court,  he  is  entitled  to  take  any  step 
required  for  the  purposes  of  his  defence. 

A  Defendant  being  in  contempt  for  not  having  made  an  affidavit  of  docu- 
ments, applied  for  an  order  that  Plaintiff  should  make  an  affidavit  of  docu- 
ments:— 

Eddy  that  he  was  entitled  to  the  order,  but  that  the  affidavit  and  produc- 
tion by  Plaintiff  were  to  be  after  an  affidavit  and  production  by  the  Defendant. 

After  decree  a  summons  requiring  an  affidavit  as  to  documents  by  the 
Plaintiff  must  specify  the  points  as  to  which  discovery  is  sought. 

ADJOURNED  summons,  requiring  the  Plaintiff  (one  of  the  execu- 
tors of  the  testator  in  the  cause  for  administration  of  whose  estate 
the  suit  was  instituted)  to  make  the  usual  affidavit  as  to  docu- 
ments. 

The  testator,  whose  domicil  was  an  important  question  in  the 
snit,  left  assets  in  India,  Frcmee,  and  elsewhere,  and  appointed 
four  executors,  two  of  whom  were  resident  in  Jersey.  The  Jersey 
executors,  although  they  had  appeared  in  the  suit  to  which  they 
had  been  made  parties  as  Defendants,  declined  to  obey  any  orders 
of  the  English  Court  A  receiver  had  been  appointed,  and  orders 
had  from  time  to  time  been  made  for  them  to  concur  with  the 
other  executors  in  executing  powers  of  attorney  and  other  acts,  so 
as  to  enable  the  receiver  to  get  in  the  outstanding  estate  of  the 
testator.  The  Jersey  executors,  however,  altogether  declined  com- 
pliance with  these  orders,  and  consequently  were  in  contempt,  and 
attachments  had  been  issued  against  them. 

Mr.  Eddis,  in  support  of  the  summons  for  documents  taken  out 
by  the  Jersey  executors,  contended  that  the  Defendants,  although 
in  contempt,  were  at  liberty  to  take  every  step  necessary  for  the 
purposes  of  their  defence :  Fry  v.  Ernest  (1) ;  Wilson  v.  Bates  (2). 

Mr.  Amphlett,  Q.C.,  and  Mr.  Crossley,  for  the  Plaintiff,  opposed 

(1)  12  W.  E.  97.  (2)  8  My.  &  Or.  197. 


March  6. 
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v.-c.  J.      the  summons,  and  contended  that  where  Defendants  were  in  con- 

1869       tempt,  not  for  non-payment  of  costs,  but  for  not  complying  with 

ttaT^Tv»     orders  which  they  were  perfectly  able  to  comply  with,  they  were 

not  entitled  to  any  indulgence  in  the  shape  of  discovery :  Hewitt 

v.  MCartney  (1). 

The  Vice-Chancellor  said  that  although  the  contempts  com- 
mitted had  been  of  the  most  flagrant  kind,  as  these  documents  were 
required  by  the  Defendants  for  the  purpose  of  defending  them- 
selves, he  had  no  jurisdiction  to  refuse  the  order. 


V. 

ECKFOBD. 


Mr.  Amphlett  having  stated  that  the  Plaintiff  had  already 
obtained  an  order  on  the  Jersey  executors  for  them  to  make  a 
similar  affidavit  as  to  documents,  the  following  order  was  made  :— 

Minute  : — Let  the  Plaintiff,  within  seven  days  after  the  applicants  shall  have 
made  a  full  and  sufficient  affidavit  as  to  documents,  make  an  affidavit  as  to  docu- 
ments. And  let  the  Plaintiff  also,  within  seven  days  after  the  applicants  shall 
have  produced  the  documents  admitted  by  them  to  be  in  their  possession  and 
not  privileged,  produce  the  documents  admitted  by  him. 


A  question  having  arisen  as  to  the  form  of  the  summons,  which, 
though  after  decree,  was  worded  in  the  form  used  before  decree, 
the  Vice-Chancellor  held  that  this  was  irregular,  and  that  after 
decree  such  a  summons  should  specify  particularly  the  matters  in 
Chambers  as  to  which  discovery  of  documents  was  required,  and  in 
this  case  the  summons  must  be  confined  to  documents  relating  to 
the  inquiries  as  to  domicil  and  next  of  kin. 

Solicitors :  Mr.  William  James  Myatt ;  Messrs.  Ixmberi  & 
Burgin. 

(1)  13  Ves.  560. 
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DAVIES  v.  SEAR.  H.B. 

1869 

Apparent  Easement — Way  of  Necessity — Implied  Enervation — Notice  —  >yw 

Acquiescence.  Jan.  21 ,  22; 

Feb.  10. 

On  the  sale  of  land  to  a  purchaser,  who  has  notice  that  the  adjoining  land         """"* 
is  to  be  laid  out  in  building  in  a  manner  which  will  make  a  right  of  way 
over  the  purchased  land  necessary  to  the  vendor,  such  right  of  way  is  reserved 
to  the  vendor  by  implication  as  a  way  of  necessity. 

A.  purchased  from  B.  the  lease  of  a  house,  part  of  an  estate  agreed  to  be 
let  to  B.  upon  building  leases.  There  was  an  open  archway  under  part  of 
the  house,  whioh  was  described  as  a  "  gateway*  in  tho  ground  plan  of  the 
house  drawn  on  the  lease,  and  which,  when  the  buildings  on  the  estate  were 
completed  in  accordance  with  the  plan  of  the  building  agreement,  formed  the 
only  means  of  access  to  a  mews  behind  the  house.  At  the  time  of  the  pur- 
chase, the  buildings  not  being  then  completed,  there  were  other  means  of 
access  to  the  mews.  The  assignment  contained  no  reservation  of  a  right  of 
way,  but  the  archway  was  used  as  an  entrance  to  the  mews  until  the  buildings 
were  completed : — 

Eddy  that  a  right  of  way  through  the  archway  was  reserved  to  B.  by  im- 
plication, the  state  of  the  property  at  the  time  of  the  purchase  being  such  as 
to  put  A.  upon  inquiry,  and  fix  him  with  constructive  notice  of  the  building 
plan: 

Held,  also,  that  A.  having  stood  by  and  allowed  B.  to  build  so  as  to  leave 
no  other  access  to  the  mews,  could  not  afterwards  dispute  the  right  of  way. 

DY  a  building  agreement,  made  in  October,  1865,  Messrs.  Teo  & 
Warner  agreed  to  grant  to  John  James  Button  a  lease  of  a  piece 
of  land  at  Hampstead,  belonging  to  Eton  College,  of  which  Eton 
College  had  agreed  to  grant  them  leases,  as  soon  as  he  had  built 
certain  houses  and  buildings  thereon,  which  he  thereby  agreed 
to  build  according  to  a  plan  drawn  on  the  agreement.  This  plan 
shewed  two  rows  of  houses  fronting  two  roads  called  Erskine  Road 
and  Ainger  Road,  and  a  mews  at  the  back  of  the  Erskine  Road 
houses,  haying  stables  on  each  side  of  it,  with  an  entrance  from 
Erskine  Road,  and  no  other  entrance. 

By  an  indenture,  dated  the  26th  of  July,  1866,  Eton  College 
granted  to  Yeo  &  Warner  a  lease  of  part  of  the  land  comprised  in 
the  agreement,  on  which  one  of  the  houses  in  Erskine  Road  had 
then  been  built.  The  land  comprised  in  this  lease  included  the 
intended  entrance  to  the  mews,  the  upper  part  of  the  house  being 
built  oyer  this  entrance  with  an  archway  open  at  both  ends.     The 

Vol.  VII.  2  K  2 


V. 

Smab. 


428  EQUITY  CASES.  [L.IL 

M.  B.  lease  did  not  refer  to  the  building  agreement  between  Yeo  &  Warner 
1869  and  Butson,  but  contained  covenants  by  the  lessees  to  complete  the 
iJ^vies  house  "  according  to  a  plan,  elevations,  and  general  specifications 
approved  by  the  surveyor"  (of  Eton  College)  "in  writing,"  and 
not  to  alter  or  add  to  the  house  without  the  license  of  the  college. 
Upon  the  lease  was  drawn  a  ground  plan  of  the  house,  on  which 
the  site  of  the  archway  was  marked  as  "gateway." 

In  August,  1866,  Yeo  &  Warner  assigned  the  lease  to  Butson, 
who,  in  the  September  following,  mortgaged  it  to  Thomas  Lyon. 

In  the  same  September,  the  Defendant,  Thomas  Sear,  purchased 
from  Button  the  house,  then  known  as  No.  2,  ErsJeine  Road,  and 
premises  comprised  in  the  lease  of  July,  1866.  The  purchase  was 
not  completed  until  the  30th  of  March,  1867,  when  the  house  and 
premises  were  assigned  to  the  Defendant  by  Butson  and  Lyon.  The 
deed  of  assignment  contained  no  reservation  of,  or  allusion  to,  any 
right  of  way,  but  a  plan  was  drawn  upon  it  similar  to  that  on  the 
lease  of  July,  1866. 

On  the  20th  of  April,  1867,  Butson  assigned  to  the  Plaintiff; 
William  Davis,  his  interest  under  the  building  agreement  of  October, 
1866,  in  all  the  premises  comprised  therein,  except  those  which  he 
had  assigned  to  the  Defendant. 

The  Plaintiff  and  Butson  alleged,  and  the  Defendant  denied, 
that  the  plan  annexed  to  the  building  agreement  of  October,  1865, 
was  shewn  to  or  seen  by  the  Defendant  before  his  purchase  in 
September,  1866. 

The  evidence  as  to  the  state  of  the  property  comprised  in  the 
building  agreement  at  the  time  of  the  Defendant's  purchase  was 
conflicting,  and  the  result  of  it  was  stated  by  the  Master  of  the 
Bolls  to  be  as  follows : —  J 

In  ErsJeine  Road  the  houses  were  built,  and  the  passage  nnder 
the  house,  No.  2,  was  made  leading  to  the  space  where  the  mews 
were  begun.  The  buildings  on  the  left  side  of  the  mews,  entering 
from  the  archway,  were  begun,  those  on  the  right  side  were  not. 
Some  of  the  houses  in  Ainger  Road,  running  at  right  angles  from 
ErsJeine  Road,  were  begun,  but  there  was  complete  access  to  the 
mews  across  the  fields  from  Ainger  Road,  and  lime,  brick,  and  other 
building  materials  were  constantly  carted  over  the  fields.  The  foot 
pavement  in  ErsJeine  Road  was  interrupted  opposite  the  archway, 
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the  kerb  stone  rounded  off  on  each  side,  and  the  entrance  to  the       M.  B. 
archway  payed,  as  is  usual  in  entrances  to  mews.  1869 

The  district  surveyor  of  the  Board  of  Works  stated  that  he  sur-      davms 
veyed  the  property  in  March,  1866,  and  required  Butson  to  put  a 
particular  kind  of  arch  oyer  the  archway,  as  it  appeared  to  be  the 
only  entrance  to  the  mews. 

The  Defendant  allowed  the  archway  to  be  used  as  a  passage  to 
the  mews  until  the  Plaintiff  had  built  the  houses  in  Ainger  Eoad, 
so  as  to  cut  off  all  access  to  the  mews  except  through  the  archway. 
He  then,  in  November,  1867,  obstructed  the  way  through  the  arch- 
way. The  obstruction  was  removed  by  the  Plaintiff,  and  the 
Defendant  thereon  commenced  an  action  of  trespass  against  him. 
In  January,  1868,  the  Plaintiff  instituted  this  suit  to  establish  a 
right  of  way  for  himself  and  his  assigns,  and  his  and  their  tenants, 
dnring  the  term  of  the  Defendant's  lease,  through  the  archway  to 
and  from  the  mews  and  stables,  and  to  restrain  the  Defendant  from 
prosecuting  the  action  of  trespass  or  obstructing  the  way. 

On  the  13th  of  March,  1868,  the  Plaintiff  moved  for  an  injunc- 
tion, and  the  motion  was  ordered  to  stand  over  till  the  hearing  of 
the  cause,  the  Defendant  undertaking  to  give  to  the  Plaintiff  free 
access  through  the  archway  and  stay  proceedings  in  the  action. 

The  cause  now  came  on  to  be  heard  on  motion  for  decree. 

The  action  at  law  related  to  other  matters  besides  the  removal 
of  the  obstruction. 

Mr.  Eastings,  for  the  Plaintiff: — 

Upofi  the  assignment  by  Butson  to  the  Defendant  there  was  an 
implied  reservation  to  Butson  of  a  right  of  way  through  the  archway, 
such  right  of  way  being,  to  the  knowledge  of  the  Defendant,  neces- 
sary for  the  enjoyment  of  the  mews.  The  plan  which  Button  was 
bound  by  his  agreement  to  carry  out  required  him  so  to  build  as  to 
exclude  every  other  means  of  access  to  the  mews  except  through  the 
archway.  The  Plaintiff's  evidence  shews  that  this  plan  was  shewn  to 
the  Defendant  before  his  purchase.  But  whether  this  were  so  or 
not  is  immaterial,  for  the  Defendant  had  implied  notice  of  it  from 
the  reference  to  a  plan  in  the  covenant  in  the  lease  of  his  house, 
and  from  the  word  "  gateway  "  in  the  plan  on  the  lease,  and  also 

from  the  state  of  the  property  at  the  time  of  his  purchase.    This 
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M.  B.  being  so,  the  case  is  governed  by  your  Lordship's  decision  in 
1S69  Suffidd  v.  Brown  (1),  which  shews  that  if  a  purchaser  buys  with 
jJ^Im  notice  that  an  easement  over  the  purchased  property  is  necessary 
for  the  enjoyment,  in  its  then  state,  of  the  property  retained  by 
the  vendor,  the  purchaser  cannot  dispute  the  reservation  of  the 
easement  on  the  ground  that  is  not  expressly  reserved  by  his  con- 
veyance. The  decision  in  that  case  was  reversed  on  appeal  (2), 
the  Lord  Chancellor  considering  that  the  easement  there  in  ques- 
tion was  neither  apparent  nor  continuous,  and  consequently  not 
one  of  which  a  purchaser  would  necessarily  have  notice ;  but  the 
principle  of  the  decision  was  not  affected  by  the  reversal.  Pyer  v. 
Carter  (3)  is  a  clear  authority  for  the  implied  reservation  of  an 
apparent  easement,  and  that  case  has  been  recognised  as  law  by 
the  House  of  Lords  in  Ewart  v.  Cochrane  (4),  and  it  was  treated  as 
a  binding  authority  by  this  Court  in  Morland  v.  Cook  (5),  and  by 
the  Court  of  Exchequer  in  Hall  v.  Lund  (6). 

Mr.  Southgate,  Q.C.,  and  Mr.  Widens,  for  the  Defendant : — 

This  is  not  a  question  of  implied  contract,  but  of  an  implied 
reservation  of  an  easement.  There  can  be  no  implied  reservation 
of  a  right  of  way,  except  in  the  case  of  a  way  of  necessity — that  is 
to  say,  where  the  grantor  has  other  land  to  which  there  is  at  the 
time  of  the  grant  no  other  access  except  over  the  land  granted. 
In  any  other  case  such  a  reservation  would  be  a  derogation  from 
the  grant.  Here  at  the  time  of  the  Defendant's  purchase  there 
was  complete  access  to  the  mews  from  Ainger  Boad.  The  inten- 
tion of  the  grantor  so  to  build  on  his  land  as  at  a  future  time 
to  leave  no  other  access  to  some  part  of  it  except  over  the  land 
granted,  even  if  the  grantee  had  express  or  implied  notice  of  such 
intention,  would  not  create  an  implied  reservation  of  a  right  of 
way.  In  this  case,  however,  the  Defendant  denies  that  he  had  any 
such  express  notice,  and  he  was  not  bound  to  assume  that  Button 
would  not  alter  his  plan  so  as  to  give  another  access  to  the  mews. 

As  to  the  authorities:  in  Pyer  v.  Carter,  and  Ewart  v.  Coeh- 

(1)  9  Jur.  (X.  S.)  999 ;  33  L.  J.  (3)  1  H.  &  K  91G. 
(Ch.)  249.  (4)  4  Macq.  117. 

(2)  10  Jur.  (N.S.)  Ill ;  33  L.  J.  (5)  Law  Rep.  6  Eq.  252. 
(Cb.)  249,  250.  (6)  1H.&C.  C76. 
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rane  (I),  the  easement  was  apparent  and  continuous,  and  those       M.  R. 
cases  have  no  application  to  a  right  of  way :  Dodd  v.  Burchell  (2).        1869 
The  decision  of  the  Lord  Chancellor  in  Suffield  v.  Brown  (3)  is      iu^es 
fatal  to  the  Plaintiff's  contention,  and  his  observations  on  Pyer  v.  •• 

Carter  (4)  shew  that  the  principle  of  that  case  will  not  be  ex-       

tended* 

Worthington  y.  Oimson  (5)  shews  that  mere  convenience  of 
enjoyment  without  actual  necessity  will  not  create  an  implied 
reservation  of  a  right  of  way. 

[They  also  referred  to  Plant  v.  James  (6),  Thomson  v.  Water- 
low  (7),  and  Langley  v.  Hammond  (8).] 

Mr,  Hastings,  in  reply  : — 

Even  if  the  Defendant  could  immediately  after  his  purchase 
have  disputed  the  right  of  way,  he  will  not  now  be  allowed  to  dis- 
pute it  in  a  Court  of  Equity  after  standing  by  and  allowing  the 
Plaintiff  to  complete  the  buildings  so  as  to  exclude  all  other  access 
to  the  mews :  Dann  y.  Spurrier  (9). 

;;  In  Dodd  v.  Burchell,  and  each  of  the  other  cases  cited  for 
the  Defendants,  there  was  another  way.  In  this  case  the  vendors 
were  compelled  by  their  covenant  with  their  lessors  to  build  in 
such  a  manner  as  to  leave  no  other  way,  and  therefore  the  way 
was,  in  fact,  a  way  of  necessity. 


Feb.  10.  Loed  Bomilly,  M.R,  after  stating  the  facts,  con- 
tinued : — 

The  question  is,  whether  the  Defendant  has  a  right  to  shut  up 
the  archway,  and  to  intercept  all  access  to  Erskine  Mews  through 
this  passage.  This  depends  upon  whether  this  easement  is  reserved 
by  implication  on  the  assignment  of  the  house  to  the  Defendant ; 
and  this  depends  upon  whether  the  easement  is  apparent,  and  also 
is  a  way  of  necessity.     That  this  is  the  law  is,  I  think,  settled  by 

(1)  4  Macq.  117.  (5)  2  E.  &  E.  618. 

(2)  1  H.  &  C.  113.  (6)  5  B.  &  Ad.  791 ;  4  Ad.  &  E.  749. 

(3)  33  L.  J.  (Ch.)  249,  256.  (7)  Law  Rep.  6  Eq.  36. 

(4)  1  H.  &  N.  916.  (8)  Ibid.  3  Ex.  161. 

(9)  7  Ves.  231. 
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ML  R.       a  great  number  of  cases  which  were  cited  to  me  in  the  course  of 
1869        the  argument,  and  to  which  I  think  it  unnecessary  further  to  refer. 
Davos      Whether  this  was  so  or  not  in  the  present  case,  or  how  the  De- 
SkIb.       fendant  is  affected,  is  a  matter  which  depends  on  the  evidence 
shewing  the  state  of  the  property  and  the  notice  which  the  De- 
fendant had  when  he  bought  the  house.    The  state  and  condition 
of  the  property  wds  this : —  [His  Lordship  stated  the  result  of  the 
evidence  as  to  this,  as  above,  and  continued : — ]    In  that  state  of 
things  it  is  contended,  that  to  argue  that  this  way  through  the 
archway  was  a  way  of  necessity  is  absurd,  as  other  means  of  access 
could  be,  and  were,  used ;  but  notwithstanding  the  apparent  plausi- 
bility of  this  argument,  I  am  of  opinion  that  this  is,  and  was,  a  way 
of  necessity ;  that  it  was  apparent  that  it  was,  that  the  Defendant 
had  notice  that  it  was,  and  that  it  is  not  in  his  power  to  dispute 
that  it  was.    In  the  first  place,  he  saw  distinctly  the  archway;  he 
bought  the  house  subject  to  the  archway ;  for  what  purpose  did  he 
suppose  that  the  archway  was  made,  unless  as  a  mode  of  access? 
He  contends  now  that  he  can  build  up  the  archway  and  throw  it 
into  his  house ;  but  it  is  obvious  that  without  the  consent  of  the 
landlords  (Eton  College),  even  if  all  other  rights  be  disregarded, 
this  could  not  be  done.    He  could  hardly  believe  that  the  archway 
was  meant  as  an  ornament,  without  use  to  any  one.    The  foot- 
pavement  was  interrupted,  the  kerb-stone  rounded  off  on  each  side, 
and  the  entrance  paved,  as  is  usual  in  entrances  into  mews.    The 
mews  themselves  were  then  in  course  of  erection,  and  one  side  had 
been,  if  not  completed,  at  least  sufficiently  erected  to  shew  the 
scope  and  plan  of  the  building.     In  my  opinion,  if  he  claimed,  or 
intended  to  claim,  the  right  of  stopping  this  passage  he  was  set  on 
inquiry  as  to  the  mode  in  which,  under  the  lease  from  the  College, 
the  lessees  were  bound  to  perform,  or  were  about  to  perform,  the 
building  contract  they  had  entered  into.    The  slightest  inspection 
of  the  plan  would  have  shewn  him  that  the  way  under  the  archway 
was  to  be  the  only  way  to  the  mews  when  the  design  was  com- 
pleted.   Did  the  Defendant  do  anything  ?    Nothing  at  all ;  he  sees 
the  houses  inAinger  Road  gradually  rising,  he  sees  the  other  side  of. 
the  mews  erected,  he  sees  the  access  at  the  extremity  barred  by  a 
wall — it  is  not  pretended  that  the  plan  was  altered  to  injure  or 
exclude  him — and  when  all  this  is  done,  he  says  this  way  may  be  a 
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way  of  necessity  now,  but  till  the  buildings  and  houses  were  com-  H.  R, 
pleted  it  was  not  so,  you  might  have  driven  across  the  fields,  and  1869 
therefore  I  had  no  notice.  I  think  that  this  is  not  language  which  dayu* 
a  Court  of  Equity  will  allow  a  Defendant,  situated  in  the  position 
of  this  Defendant,  to  use.  It  is  obvious  that  unless  he  wilfully  shut 
his  eyes  he  must  have  seen  that  the  plan  gradually  proceeded  on 
the  principle  that  thi%way  through  the  archway  was  to  be  the  only 
mode  of  access  to  the  mews.  Indeed,  the  nature  of  the  intended 
access  was  so  obvious,  that  the  district  surveyor,  in  March,  1866—- 
a  year  previously — considered  it  obvious  that  this  would  be  the 
only  access  to  the  mews,  and  acted  on  that  assumption.  I  agree 
with  the  observation  of  counsel,  that  the  case  of  Dann  v.  Spurrier  (1) 
and  the  other  cases  of  that  class  apply.  A  man  cannot  take  the 
assignment  of  the  lease  of  a  house  having  an  archway  and  road 
under  it  leading  to  a  mews,  and  abstain  from  looking  at  the  plan 
by  which  the  adjoining  ground  is  laid  out  and  intended  to  be  built 
upon ;  he  cannot  stand  quiet,  and  see  it  gradually  become  covered 
with  houses,  so  that  every  access  or  means  of  communication  with 
the  mews  is  shut  out  except  this  one,  which  he  had  always  known 
was  intended  to  be  used  as  a  means  of  access,  and  then  say  "  this 
easement  was  not  reserved,  although  there  was  an  archway  and  road 
under  the  house."  It  does  not  lie  in  his  mouth  to  say:  "  I  did  not 
understand  that  you  intended  to  use  this  mode  of  access,  and  still 
less  did  I  understand  that  you  intended  to  close  all  other  means 
of  access,  and  leave  this  as  the  only  existing  one."  This  is  a  case 
in  which  the  slightest  inquiry,  or  the  most  casual  observation, 
would  have  shewn  the  Defendant — if,  indeed,  he  did  not  all  along, 
as  I  believe  he  did  know — what  was  intended.  It  is  quite  settled 
that  it  is  immaterial  whether  the  dominant  tenement  or  the  ser- 
vient tenement  is  conveyed  first ;  and,  in  my  opinion,  when  a  man 
buys  a  house  in  a  street  or  road,  with  an  archway  occupying  the 
position  of  thirteen  feet  of  the  ground  floor,  with  a  direct  paved 
road  under  it,  and  an  interrupted  foot  pavement  on  each  side, 
being  all  the  marks  of  a  road  leading  to  mews,  he  is  put  on  inquiry 
as  to  what  other  means  of  access  there  are  to  the  mews ;  and  if  the 
whole  space  behind  is  vacant,  and  unbuilt  upon,  he  is  put  on 
inquiry  to  ascertain  whether  the  plan  for  laying  but  the  ground 

(1)  7  Ves.  231. 
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will  give  any  other  means  of  access  to  the  mews  except  through 
and  under  this  archway.  I  am  of  opinion  that  the  injunction 
against  the  Defendant  must  be  made  perpetual,  and  that  the  costs 
must  follow  the  event  That  the  Plaintiff  was  wrong  in  the  motion 
he  made  is  admitted,  and  the  costs  of  that  motion  must  be  borne 
by  him,  and  set  off  against  the  other  costs.  With  regard  to  the 
action  of  trespass,  I  think  both  parties  would  do  well  to  stay  all 
further  proceedings  in  it ;  but  if,  as  it  is  said,  it  is  independent  of 
the  question  of  right  of  way,  I  will  allow  it  to  proceed  for  the  pur- 
pose of  assessing  the  damages  sustained,  if,  in  fact,  any  have  been 
sustained;  this  I  will  allow  the  parties  themselves  to  determine; 
but  it  must  be  understood  that  no  question  of  right  will  be  de- 
termined, and  that  the  proceedings  will  be  subject  to  the  perpetual 
injunction  I  decree  to  restrain  the  stopping  the  passage  under  the 
archway  to  the  mews. 

Solicitor  for  the  Plaintiff:  Mr.  0.  F.  Mant. 

Solicitors  for  the  Defendant :  Messrs.  Underwood  &  Colman. 


KB. 
1869 

March  5,  8. 


In  re  TANN. 

TANN  v.  TANN. 

GRAVATT  v.  TANN.  (1.) 

..    Agreement  for  Partition — Death  of  Co-owner — Costs  of  Partition. 

A.  and  B.  being  entitled  to  fourteen  freehold  houses  as  tenants  in  common 
in  undivided  moieties,  entered  into  an  agreement  for  partition,  by  which  A* 
was  to  take  and  hold  in  severalty  seven  of  the  houses,  and  B.  the  other  seven. 
Both  died  before  a  deed  of  partition  was  executed.  A.,  who  was  the  survivor, 
specifically  devised  the  seven  houses  agreed  to  bo  held  in  severalty  by  him, 
but  allowed  the  legal  estate  in  one  moiety  of  the  other  seven  houses  to  devolve 
on  his  heir-at-law : — 

Meld,  that  the  costs  of  carrying  the  agreement  for  partition  into  effect  (in- 
cluding the  costs  incurred  in  getting  in  the  outstanding  legal  estate)  must  be 
borne  by  the  devisees  of  A.t  and  not  by  his  personal  estate. 

IN  1831  fourteen  freehold  houses  were  purchased  by  Edward  Tarn 
and  James  LiU,  and  were  conveyed  as  to  one  undivided  moiety  to 
the  ordinary  uses  to  bar  dower  in  favour  of  Edward  Tann  ;  and  as 
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to  the  other  undivided  moiety  to  the  like  uses  in  favour  of  James 
LSI.  Shortly  afterwards  an  agreement  for  partition  appeared  to 
have  been  verbally  entered  into  between  them,  by  which  Tann  was 
to  take  and  hold  in  severalty  seven  of  the  houses,  and  LiU  the 
other  seven.  In  pursuance  of  this  agreement  Tann  and  LiU 
respectively  entered  into  possession  and  receipt  of  the  rents  of 
seven  houses,  and  so  held  them  up  to  the  times  of  their  respective 
deaths ;  but  no  deed  of  partition  was  ever  executed  by  them.  LUl 
predeceased  Tann,  and  the  latter,  by  his  will,  devised  three  of  the 
6even  houses  of  which  he  was  in  possession  to  James  Tann,  and  the 
remaining  four  to  John  Tann  ;  and  he  appointed  James  and  John 
Tann  executors.  The  legal  estate  in  one  moiety  of  the  seven 
houses  of  which  LiU  took  possession  did  not  pass  by  Edward  Tann  8 
will,  but  devolved  on  his  heir-at-law.  After  TantCs  death,  a  deed 
of  partition  was  executed  by  all  parties  interested  in  the  property ; 
and  James  and  John  Tann  incurred  considerable  expense  in  refer- 
ence thereto,  and  particularly  in  getting  in  the  outstanding  legal 
estate. 

A  suit  for  the  administration  of  Edward  Tanris  estate  having 
been  instituted,  James  and  John  Tann,  in  the  accounts  rendered  by 
them  as  executors,  charged  the  expense  so  incurred  by  them  against 
the  testator's  personal  estate ;  but  the  item  was  disallowed  by  the 
Chief  Clerk.  The  matter  was  now  brought  before  the  Court  on  a 
summons  to  vary  the  Chief  Clerk's  certificate. 

Mr.  Jessd,  Q.C.,  and  Mr.  F.  H.  Colt,  for  James  and  John 
Tann  :— 

The  expense  has  been  incurred  in  carrying  into  effect  a  contract 
by  which  the  testator  was  bound,  and  ought  to  be  borne  by  the 
testator  s  estate.  If  the  testator  had  contracted  to  sell  the  pro- 
perty, the  expense  of  carrying  the  contract  into  effect  would  have 
fallen  on  the  personal  estate.  Why  should  it  be  different  where 
the  contract  is  for  partition  ? 

[They  referred  to  Cooper  v.  Jarman  (1).] 

Mr.  Southgate,  Q.C.,  and  Mr.  Widens,  for  the  parties  having  the 
conduct  of  the  suit,  were  not  called  upon. 
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Lobd  Romilly,  M.B. : — 

I  think  the  Chief  Clerk  was  right.  The  testator  devised  this 
property  to  the  devisees;  there  was  an  agreement  for  partition  by 
which  the  devisees  were  bound;  and  I  think  that  the  testator 
meant  that  the  costs  of  conveyance  should  be  a  charge  on  the  pro- 
perty. 

Solicitors :  Messrs.  Langley  &  Gibbon ;  Mr.  /.  A.  Bote. 


M.R. 
1869 


March  8, 15. 


In  re  TANN. 

TANN  v.  TANK 

GRAVATT  v.  TANN.    (2.) 

Administration  Suit — Partial  Distribution  of  Estate— Costs. 

The  executors  of  a  testator  accounted  for  the  residuary  estate  to  such  of 
the  residuary  legatees  as  were  adults ;  and,  after  setting  apart  a  portion  of 
such  estate  as  an  indemnity  fund  against  certain  possible  claims,  they  paid 
the  adult  legatees  their  shares  of  the  residue,  they  retained  their  own  shares, 
and  they  invested  the  share  of  each  infant  legatee  in  their  own  names  and 
the  name  of  the  infant  entitled  thereto.  Afterwards  an  administration  suit 
was  instituted  on  behalf  of  certain  of  the  infants,  the  result  of  which  was  to 
establish  the  substantial  accuracy  of  the  accounts  rendered  by  the  executors  :— 

Eddy  that  the  costs  must  be  paid  out  of  the  undistributed  residuary  estate ; 
that  neither  the  residuary  legatees  who  had  been  paid  their  shares,  nor,  in  the 
first  instance,  the  executors,  were  to  receive  any  costs  unless  they  respectively 
accounted  for  the  shares  they  had  received  or  retained,  and  contributed  to 
the  costs ;  but  that  after  payment  of  the  costs  of  the  Plaintiffs,  and  any  other 
parties  entitled  thereto,  out  of  the  indemnity  fund  (which  had  been  brought 
into  Court),  the  surplus  thereof  should  be  paid  to  the  executors  towards  pay- 
ment of  their  costs. 

EDWARD  TANN,  by  his  will,  dated  the  19th  of  September, 
1859,  made  devises  and  bequests  in  favour  of  a  considerable  number 
of  persons,  including  his  sons  James  and  John  Tann,  and  his 
daughter  Ellen  Gravatt,  and  he  also  made  bequests  in  the  follow* 
ing  terms :  "  I  give  and  bequeath  unto  my  grandchildren,  each  and 
every  one  of  them,  namely,  the  child  of  my  late  son  Edward 
Tann,  the  children  of  my  late  son  George  Tann,  the  children  of 
my  son  James  Tann,  the  children  of  my  daughter  Ellen  Gravatt, 
the  children  of  my  son  John  Tann,  the  children  of  my  daughter 
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Clarissa  Qravatt,  and  the  child  of  my  late  daughter  Amelia  Cousins 
—£50  of  lawful  British  money,  to  be  paid  to  each  of  them  as  they 
each  come  to  be  twenty-one  years  of  age,  by  my  executors  herein- 
after named.9'  And  the  testator  gave  his  residuary  estate  unto  the 
whole  of  the  legatees  under  his  will  (except  a  certain  charity)  to 
be  divided  among  them  as  therein  mentioned ;  and  he  appointed 
James  and  John  Tann  executors.  The  testator  died  on  the  9th  of 
November,  1862. 

In  addition  to  the  children  mentioned  in  the  bequest  above  set 
forth,  the  testator  had  a  son  Charles  Tann,  deceased  at  the  date  of 
the  will,  whose  children  were  believed  to  be  resident  in  Australia. 
Upon  the  division  of  the  testator's  estate  a  question  was  raised 
whether,  upon  the  true  construction  of  the  clause  above  set  forth, 
these  grandchildren  were  entitled  to  participate  in  the  bequests 
contained  in  the  will ;  and  it  was  arranged  between  the  executors 
and  the  adult  grandchildren  of  the  testator,  that  the  estate  of 
the  testator  should  be  distributed  without  reference  to  any  claim 
of  the  children  of  Charles  Tann,  and  a  sum  of  £10  should  be  de- 
ducted from  the  legacy  given  to  each  of  the  grandchildren  whose 
parent  was  named  in  the  will,  so  as  to  form  a  fund  which  was  to 
be  invested  in  the  names  of  the  executors,  and  held  by  them  "for 
twenty  years,  as  an  indemnity  against  any  such  claim.  Accord- 
ingly the  estate  of  the  testator  was  distributed  on  this  footing. 

Exclusive  of  the  children  of  Charles  Tann  fifty-five  persons  were 
interested  in  the  residuary  estate  of  the  testator,  of  whom  thirty 
were  adults  on  the  2nd  of  March,  1864 ;  and  these  thirty  persons 
executed  a  release,  bearing  date  that  day,  to  the  executors  in  respect 
of  their  dealings  with  the  estate.  Six  other  persons,  who  afterwards 
came  of  age,  subsequently  received  their  shares  and  executed  the 
deed. 

The  share  of  each  infant  grandchild  (including  the  legacy  of 
£50)  amounted  to  £65  Is.  6d. ;  and  after  deducting  from  each  such 
share  £10  as  a  contribution  towards  the  indemnity'fund,  the  resi- 
due thereof  was  invested  in  the  purchase  of  New  3£  per  Cent  An- 
nuities, in  the  names  of  the  executors  and  the  grandchild  entitled 
thereto ;  and  the  dividends  as  they  accrued  due  were  paid  in  to 
accounts  opened  in  the  like  names  in  the  Post  Office  Savings  Bank. 

On  the  2nd  of  June,  1866,  the  suit  of  Oravatt  v.  Tann  was 
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instituted  by  six  infant  children  of  Thomas  and  EUen  Gravalt  l>y 
L.  /.  M*  dreary  their  next  friend.  Thomas  and  JEZfen  Gravalt  had 
executed  the  release  of  the  2nd  of  March,  1864 ;  and  no  charge 
was  made  against  the  executors  of  refusing  to  produce  their 
accounts,  or  improperly  dealing  with  the  trust  estate.  In  July, 
1866,  the*  executors  put  in  an  answer,  stating  the  facts  set  out 
above.  Some  delay  took  place  in  the  prosecution  of  the  suit;  and 
on  the  7th  of  January,  1867,  the  ordinary  administration  decree 
was  made  upon  a  summons  taken  out  by  other  persons  interested 
in  the  estate.  On  the  7th  of  March,  1867,  an  order  was  made 
staying  all  proceedings  in  Gravalt  v.  Tann,  but  giving  the  conduct 
of  the  proceedings  under  the  decree  to  the  Plaintiffs  in  that  suit 

The  result  of  the  accounts  and  inquiries  was,  that  the  accounts 
rendered  by  the  executors  were  found  to  be  substantially  correct, 
the  items  disallowed  amounting  only  to  £29  8a.  6d.  The  cause 
now  came  on  upon  further  consideration,  and  the  question  was,  how 
the  costs  were  to  be  borne. 

Under  an  order  of  Court  the  indemnity  fund,  amounting  to 
£400,  had  been  paid  into  Court. 

Mr.  Southgate,  Q.C.,  and  Mr.  Wickens,  for  the  Plaintiffs  in  Gra- 
vatt  v.  Tann,  asked  that  the  costs  might  be  paid  out  of  the  fund  in 
Court 

Mr.  Jessd,  Q.C.  (Mr.  JP.  H.  Colt  with  him),  for  the  executors, 
submitted  that  inasmuch  as  nothing  had  been  gained  by  the  suit 
in  any  way,  the  costs  ought  to  be  paid  out  of  the  shares  of  the 
Plaintiffs  in  Gravalt  v.  Tann :  Mackenzie  v.  Taylor  (1) ;  Thompson 
v.  Clive  (2). 

Mr.  Langley,  Mr.  Biggins,  and  Mr.  B.  W.  E.  Forster,  for  other 
parties. 

Mr.  Southgale,  in  reply,  cited  Holgate  v.  Haworth  (3). 


March  15.    Lord  Romillt,  M.R. : — 

The  only  question  I  have  to  decide  is,  how  the  costs  are  to  be 
borne.    I  think  the  costs  must  come  out  of  the  estate;  that  is  to 

(1)  7  Beav.  4C7.  (2)  11  Beav.  475.  (3)  17  Bear.  259. 
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say,  I  cannot  make  the  residuary  legatees  who  have  received  their 
shares  pay  anything  back ;  but  if  any  of  them  wishes  to  have  his 
costs  he  must  bring  in  and  account  for  the  share  he  has  received, 
and  contribute  to  the  costs. 

Mr.  Je$$d : — Will  that  apply  to  the  executors  ? 

Lord  Komilly  : — Yes.  The  executors  must  pay  into  Court  the 
amount  of  the  items  disallowed ;  and  the  costs  of  the  Plaintiffs, 
and  any  other  persons  who  may  be  entitjed  to  them,  will  be  paid 
out  of  the  money  so  paid  in,  and  the  fund  already  in  Court.  Any 
surplus  which  may  remain  after  payment  of  these  costs  will  go 
towards  payment  of  the  executors'  costs ;  I  think  they  are  entitled 
to  that.  If  they  choose  to  bring  in  and  account  for  the  shares  of 
the  residuary  estate  they  have  retained  for  themselves,  they  will, 
of  course,  be  entitled  to  their  costs,  charges,  and  expenses. 

Solicitors:  Mr.  J.  A.  Boss;  Messrs.  Langley  &  Gibbon;  Mr. 
T.  F.  Peacock. 


M.B. 

1869 


In  re 
Takn. 

Tahk 

v. 
Tahk. 

Gbayatt 

v. 

Taxn. 

(2.) 


EYTON  v.  DENBIGH,  RUTHIN,  AND  CORWEN 

RAILWAY  COMPANY. 

BaQway  Company — Bent-charge* — Debentures— Priority. 

The  holders  of  rent-charges  created  by  a  railway  company  under  seots. 
10  and  11  of  the  Lands  Clauses  Act,  and  charged  on  the  undertaking  of  the 
company,  hare  a  first  charge  on  the  lands  of  the  company  comprised  in 
the  deeds  of  charge,  and  are  entitled  to  have  their  rent-charges  paid  out  of 
the  net  earnings  of  the  undertaking  in  priority  to  debenture  holders. 

DY  an  indenture  dated  the  23rd  of  October,  1862,  Mary  Eyton, 
widow,  conveyed  to  the  Denbigh,  Ruthin,  and  Corwen  Railway 
Company,  their  successors  and  assigns,  certain  lands  to  which 
she  was  beneficially  entitled,  and  which  were  required  by  the 
company  for  the  construction  of  their  line ;  and  the  company  by 
the  same  indenture  granted  to  Mary  Eyton,  her  heirs,  appointees, 
and  assigns,  a  yearly  rent- charge  of  £47  per  annum,  charged  upon 
the  whole  of  the  undertaking  of  the  company  and  issuing  out  of 
all  the  lands  and  tenements  comprised  in  the  indenture,  payable 


M.  B. 

1869 

March  15. 
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« 
H.  B.      by  equal  half-yearly  payments  on  the  23rd  of  January  and  the 

1869        23rd  of  July  in  every  year. 

E^N  The  company  made  several  other  purchases  of  lands  in  considera- 

„*\        tion  of  rent-charges ;  and  they  also  borrowed  considerable  sums 

Denbigh,  "  #    ¥ 

BuTHnr,  and  on  debentures,  and  became  indebted  to  many  persons  in  respect 
Bailway  Co.  °f  simple  contract  debts.     Some  of  the  simple  contract  creditors 
~     'recovered  judgment  against  the  company. 

Under  these  circumstances  Mary  Eytoris  rent-charge  fell  into 
arrear,  and  she  filed  the  bill  in  this  suit  on  behalf  of  herself  and 
all  other  persons  entitled  to  rent-charges  created  in  respect  of 
purchases  of  lands  by  the  company,  who  should  come  in  and  con- 
tribute to  the  costs  of  the  suit,  against  the  company,  and  John 
Gaman,  John  Tatlock,  and  Charles  Backhouse  Robinson  (who  were 
made  parties  as  representing  the  judgment  creditors  and  debenture 
holders),  for  the  purpose  of  enforcing  her  charge. 

By  the  decree  made  at  the  hearing  on  the  17th?of  January, 
1868,  the  following  inquiry  was  directed  amongst  others : — viz.,  an 
inquiry  what  property  was  liable  to  the  rent-charges  granted  by 
the  company,  and  what  other  incumbrances  affected  such  property, 
and  what  were  the  respective  priorities  of  such  incumbrances, 
including  the  said  rent-charges. 

The  Chief  Clerk  found  that  the  property  liable  to  the  rent-charges 
respectively  was  mentioned  and  described  in  the  deeds  creating 
such  rent-charges  respectively ;  but,  at  the  request  of  the  parties,  and 
for  the  sake  of  avoiding  expense,  he  did  not  describe  such  property 
in  detail.  He  also  found  that  except  so  far  as  the  debentures 
issued  by  the  company  and  the  judgments  recovered  against  the 
company  affected  the  property  comprised  in  such  deeds,  there  were 
no  other  incumbrances  affecting  the  same.  Nothing  was  said  in 
the  certificate  as  to  the  priorities  of  the  incumbrances.  The  cause 
now  came  on  to  be  heard  on  further  consideration. 

Sir  B.  BaggaHay,  Q.C.,  and  Mr.  A.  E.  MiUer,  for  the  Plaintiff, 
asked  for  a  declaration  that  the  owners  of  the  rent-charges  men- 
tioned in  the  Chief  Clerk's  certificate  were  entitled  to  a  charge 
upon  all  the  lands  of  the  company,  and  all  the  earnings  and  profits 
of  the  company,  in  priority  to  ail  other  the  creditors  of  the  com- 
pany, and  that  as  between  themselves  they  were  entitled  to  be 
paid  such  rent-charges  pari  passu. 
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Mr.  Bevir,  and  Mr.  Fiteher,  for  the  Defendants  representing  the  M.  B. 

judgment  creditors  and  debenture  holders,  submitted  that  the  1869 

holders  of  rent-charges  were  only  entitled  to  be  paid  out  of  the  Ettov 

earnings  and  profits  of  the  undertaking  pari  passu  with  the  deben-  x)kkkob. 

tore  holders.    The  rent-charges  were  created  under  sects.  10  and  11  Bunmr,  abd 

Cobwkv 

of  the  Lands  Clauses  Act,  and  there  was  nothing  in  those  sections  Railway  Co. 
to  give  them  priority  over  the  debentures. 

Mr.  Dryden,  for  the  company,  submitted  that  the  holders  of 
rent-charges  were  not  entitled  to  a  charge  upon  all  the  lands  of 
the  company,  but  only  upon  the  lands  respectively  comprised  in 
the  deeds  creating  the  rent-charges. 

Lord  Romilly,  M.K. : — 

I  am  of  opinion  that  the  holders  of  rent-charges  have  priority 
oyer  the  debenture  holders.  In  the  first  place  these  rent-charges 
are  given  instead  of  money  in  payment  for  the  land  required  for 
the  construction  of  the  line.  Whenever  a  person  sells  land  he 
has  a  charge  on  it  for  his  unpaid  purchase-money ;  and  I  do  not 
think  that  these  clauses  of  the  Lands  Clauses  Act  were  intended 
to  deprive  vendors  of  any  such  charge.  But  the  holders  of  these 
rent-charges  have  no  charge  on  other  lands  which  they  have  not 
soli  Then  as  to  the  earnings  of  the  undertaking,  I  think  the 
rent-charges  have  also  priority,  because  they  represent  the  price  of 
land,  without  which  the  line  could  not  have  been  made,  whereas 
debentures  are  only  issued  in  exercise  of  the  borrowing  powers. 

There  is  therefore  no  need  of  any  further  inquiry  as  to  priority, 
and  I  am  of  opinion  that  the  persons  who  hold  rent-charges  have 
a  first  charge  on  the  lands  which  they  sold  and  on  the  undertaking 
of  the  company,  that  is  to  say,  on  the  net  earnings,  after  paying  in 
the  first  place  what  is  necessary  to  maintain  and  work  the  line ; 
but  that  they  have  no  charge  on  the  lands  of  the  company  except 
those  sold  by  them. 


The  declaration  made  was : 

"That  the  owncre  of  the  several  rent-charges  mentioned  in  the  Chief  Clerk's 
certificate  are  entitled  to  a  charge  upon  all  the  lands  of  the  company  comprised  in 
their  several  deeds  of  charge,  and  npon  all  the  earnings  and  profits  of  the  under- 


442  EQUITY  GASES.  [L.  B. 

M.  B.       taking  of  the  company,  in  priority  to  all  other  the  creditors  of  the  company,  and 

*  tnat  tney  are>  **  ^ween  themselves,  entitled  to  be  paid  such  rent-charges  pari 

s^v^         passu.    And  that  the  holders  of  the  several  mortgage  debentures  mentioned  in 

Eyton        the  Chief  Clerk's  certificate  are  entitled  to  a  charge  upon  all  the  profits  of  the 

^    ••  undertaking  of  the  company,  in  priority  to  all  the  other  creditors  of  the  company, 

Ruthin  and  except  owners  of  the  said  rent-charges,  and  that  they  are,  as  between  themselves, 

Oobwkn      entitled  to  such  charges pari  passu" 
Railway  Co. 

Solicitors :   Messrs.  Books,  Kenrick,  &  Earston ;  Mr.  Lawson ; 
Messrs.  Chester  &  Urquhart ;  Mr.  Noyes. 


M.B,  MADRID  BANK  v.  PELLY. 

J5J2  Company — Directors — Promotioii-monty  payable  on  Allotment — Premature 

Feb.  18  19  Allotment — Payment  to  Directors  by  Promoters — Costs. 

The  articles  of  association  of  a  banking  company,  with  a  nominal  capital  of 
£1,200,000  in  60,000  shares,  of  which  the  prospectus  stated  that  the  first 
issue  would  be  30,000,  empowered  the  directors  to  commence  business  as 
soon  as  they  should  think  fit,  notwithstanding  the  whole  capital  might  not 
have  been  subscribed  for,  and  provided  that  upon  the  first  allotment  of  shares 
£10,000  should  be  paid  to  the  promoters.  When  only  5000  shares  had  been 
subscribed  for,  and  before  the  company  was  in  a  situation  to  commence  busi- 
ness, the  directors  allotted  the  shares  and  paid  £5000  to  the  promoters,  who 
immediately  paid  to  four  of  the  directors  £500  apiece.  The  company  having 
been  ordered  to  be  wound  up : — 

Eeld,  in  a  suit  by  the  official  liquidator  in  the  name  of  the  company 
against  the  directors,  to  which  the  promoters  were  not  parties,  that  the 
directors  could  not  be  charged  with  the  money  paid  to  the  promoters,  hut 
that  each  of  the  four  directors  must  repay  to  the  company  the  £500  received 
by  him  from  the  promoters. 

Where  a  company  in  course  of  liquidation  is  ordered  to  pay  costs,  such 
costs  are  not  to  be  proved  as  a  debt  in  the  winding-up,  but  are  payable  in 
full  out  of  the  assets  of  the  company. 

J.HE  Madrid  Bank,  Limited,  was  incorporated  on  the  13th  of 
May,  1863,  under  the  Companies  Act,  1862,  as  a  limited  company, 
with  a  nominal  capital  of  £1,200,000  in  60,000  shares  of  £20  each. 
The  prospectus  stated  that  the  first  issue  would  be  30,000  shares, 
and  that  £1  per  share  would  be  payable  on  application  and  £1  per 
share  on  allotment.  The  objects  of  the  company  were  6tated  by 
the  memorandum  of  association  to  be  the  transacting  of  banking 
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business  in  London,  and,  by  means  of  banks,  branch  banks,  or  M.R. 
agencies,  at  other  places  in  the  United  Kingdom,  and  in  Spain  and  ise9 
its  colonies  and  dependencies,  and  elsewhere.  MadmdBahk 

By  the  articles  of  association,  Messrs.  Danidl,  Chapman,  Turek,  *• 
Dumas,  Petty,  and  Venning,  were  appointed  the  first  directors,  and  — 
George  Williams,  one  of  the  promoters  of  the  company,  was  ap- 
pointed the  first  director-general  of  the  company  at  Madrid ;  the 
directors  were  empowered  to  commence  the  business  of  the  com- 
pany as  soon  as  they  should  think  fit,  notwithstanding  the  whole 
capital  might  not  have  been  subscribed  for ;  and  it  was  provided, 
that  when  and  so  soon  as  the  allotment  of  shares  under  the  first 
issue  should  take  place,  the  directors  should  pay  to  the  promoters 
of  the  company  £10,000,  in  full  of  all  charges  incurred  by  the 
promoters,  either  on  their  own  behalf  or  on  behalf  of  the  company, 
prior  to  the  day  on  which  such  allotment  should  be  made. 

On  the  29th  of  June,  1863,  the  directors  made  An  allotment  of 
shares. 

At  that  time  about  5000  shares  had  been  subscribed  for  in 
'England,  of  which  each  of  the  directors,  except  Dumas,  had  sub- 
scribed for  200,  and  about  £5000  was  standing  to  the  credit  of  the 
company  at  their  bankers.  The  directors  had  applied  for  a  con- 
cession from  the  Spanish  government  for  the  company  to  carry  on 
a  bank  at  Madrid,  and  had  been  informed  by  George  Williams 
that  15,000  shares  had  been  subscribed  for  in  Spain,  and  that 
£12,600  must  be  deposited  as  caution  money  in  order  to  obtain  the 
concession. 

On  the  6th  of  July,  1863,  the  directors,  at  a  meeting  at  which 
all  except  Dumas  were  present,  resolved  to  pay  £5000  to  the  pro- 
moters, and  the  payment  was  made  on  the  same  day.  At  the  same 
time  the  promoters  paid  to  four  of  the  directors,  Danidl,  Turck, 
Chapman,  and  Petty,  £500  apiece,  but  these  payments  were  not 
known  to  Venning  or  Dumas. 

In  June,  1864,  the  directors,  at  a  meeting  at  which  all  except 
Dumas  were  present,  resolved  to  pay  a  further  sum  of  £2000  to  the 
promoters,  which  was  paid  accordingly. 

The  company  obtained  a  concession  from  the  Spanish  govern- 
ment in  April,  1864,  but  no  shares  were  subscribed  for  in  Spain, 
and  no  more  shares  were  subscribed  for  in  England  after  the  first 
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.  M.  B.      allotment.    The  company  did  scarcely  any  business,  and  in  March, 

1869       1865,  was  ordered  to  be  wound  up. 

Hadbxd  Baxx     The  promoters  brought  in  a  claim  in  the  winding-up  for  £3000, 

Pelly.      ti*e  fad**"*6  °f  the  £10,000  payable  to  them  under  the  articles, 

—       but  the  claim  was  disallowed  by  the  Court :  Ex  parte  William  (1). 

Smithy  the  secretary  of  the  company,  who  was  one  of  the  promoters, 

and  /» Ei  William*,  another  promoter,  in  cross-examination  upon 

their  affidavits  in  support  of  that  claim,  stated  that  the  payment  to 

the  four  directors  was  made  in  pursuance  of  an  agreement  made  by 

Smith,  on  behalf  of  the  promoters,  with  DanieU,  and  their  evidence 

was  made  evidence  in  this  suit. 

After  the  disallowance  of  the  claim  of  the  promoters  the  official 
liquidator  instituted  this  suit  against  all  the  directors,  asking  for  a 
declaration  that  the  payment  of  the  £7000  to  the  promoters  was  a 
misapplication  of  the  funds  of  the  company,  and  for  the  repayment 
of  that  sum  by  the  Defendants,  and  for  the  repayment,  at  all 
-events,  by  each  of  the  four  directors  of  the  £500  paid  to  him  by 
the  promoters. 

Petty,  Chapman,  and  Turek,  by  their  answers,  stated  that  the 
JJ500  paid  to  each  of  them  by  the  promoters  was  not  paid  under 
any  agreement  between  them  and  the  promoters,  but  was  a 
spontaneous  gift. 

Daniell  was  made  a  Defendant,  but  was  out  of  the  jurisdiction  of 
the  Court,  and  had  not  been  served. 

Mr.  Roxburgh,  Q.C.,  and  Mr.  E.  James,  for  the  Plaintiffs  :— 

The  Defendants  are  trustees  for  the  shareholders :  Turqwtni  v. 
Marshall  (2) ;  and  are  chargeable  with  the  whole  of  the  money 
paid  to  the  promoters,  unless  they  can  shew  that  the  promoters 
were  entitled  to  receive  it.  But  the  Court  has  already  decided  in 
Ex  parte  Williams,  that,  although  by  the  articles  the  promoters 
would  have  been  entitled  to  receive  £10,000  upon  the  first  allot- 
ment of  shares,  if  the  allotment  had  been  made  by  the  directors  in 
the  bond  fide  exercise  of  their  discretion,  yet  that,  under  the  cir- 
cumstances, the  allotment  could  not  be  treated  as  having  been 
made  bond  fide,  and  the  promoters  could  not  insist  upon  the  per- 
formance of  the  contract.    The  four  directors  who  were  to  receive 

(1)  Law  Rep.  2  Eq.  216.  (2)  Law  Rep.  6  Eq.  112 ;  4  Cb.  876. 
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money  from  the  promoters  were  incapacitated  from  exercising  a       M.B. 
bond  fide  judgment  as  to  the  propriety  of  allotting  the  shares,  and       1869 
the  other  two  directors  ought  not  to  have  sanctioned  the  allotment,  m*t^™  baxk 
and  the  consequent  payment  of  promotion-money,  at  a  time  when      pj£,.» 

so  few  shares  had  been  subscribed  for,  and  no  concession  had  been        

obtained  in  Spain*  Dumas,  though  he  did  not  attend  the  meet- 
ings, was  bound  to  know  the  affairs  of  the  company,  and  is  liable 
for  the  acts  of  his  co-directors :  Turquand  v.  Marshall  (1). 

As  regards  the  four  directors,  it  is  clear  that  they  ought  to 
refund  the  money  which  they  received.  When  a  director  shares 
with  a  stranger  the  benefit  of  a  bargain  made  between  the  stranger 
and  the  company,  the  director's  share  belongs  to  the  company :  In 
re  Brighton  Brewery  Company  (2). 

The  Master  of  the  Bolls: — I  am  not  going  to  make  any 
decree  as  to  the  £5000  and  £2000  in  this  suit,  to  which  the  pro- 
moters who  received  the  money  are  not  parties. 

Sir  B.  Bagg allay,  Q.C.,  and  Mr.  Eddie,  for  PeUtj  and  Chapman: — 

The  proceedings  of  the  directors  were  perfectly  bond  fide.  At 
the  time  of  the  allotment  5000  shares  had  been  subscribed  for 
within  two  months  from  the^formation  of  the  company,  and  the 
directors  were  told  that  15,000  shares  would  be  taken  in  Spain. 
la  order  to  start  the  bank  in  Madrid  a  concession  was  required, 
and  £12,600  was  wanted  for  that  purpose.  The  allotment  of 
shares  was,  under  those  circumstances,  proper,  and  the  subsequent 
failure  of  the  company  has  nothing  to  do  with  the  question.  Each 
of  these  directors  had  subscribed  for  200  shares,  and  it  cannot  be 
supposed  that  they  would  make  an  allotment  of  shares,  making 
themselves  liable  for  £4000,apiece,  merely  for  the  sake  of  getting 
£500  apiece  out  of  the  promotion  money.  But  in  fact  both  Petty 
and  Chapman  positively  deny  the  existence  of  any  agreement 
between  them  and  the  promoters,  and  the  evidence  of  Smith  and 
Williams  only  proves  an  agreement  with  DanieU.  We  may  admit 
that  if  the  money^had  been  paid  to  them  in  pursuance  of  a 
previous  agreement,  they  must  have  refunded  it  to  the  company; 
but  if  the  promoters  chose  to  make  them  a  present  of  £500  apiece, 

(1)  Law  Rep.  6  Eq.  112;  4  Gh.  376.  (2)  37  L.  J.  (Cb.)  278. 
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M.  B.       the  company  have  no  more  right  to  that  than  they  would  have  to 
1809       a  legacy  bequeathed  by  a  promoter  to  a  director. 


v,  Mr.  Southgate,  Q.C.,  and  Mr.  Renshaw,  for  Venning. 


Pjellt. 


Mr.  Biggins,  for  Dumas. 
Turek  did  not  appear. 

Lord  Romilly,  M.B. : — 

I  think  that  the  bill  must  be  dismissed  with  costs  against 
Venning  and  Dumas,  As  regards  the  other  Defendants  I  will 
read  the  evidence,  and  state  to-morrow  whether  I  think  it  necea* 
sary  to  hear  a  reply. 


Feb.  19.    Lord  Romilly,  M.R : — 

I  shall  not  trouble  you  in  this  case,  Mr.  Roxburgh,  because  what 
I  said  on  the  former  occasion,  when  this  matter  was  before  me, 
applies  entirely  to  the  present  case.    The  facts  of  the  case,  which 
are  not  denied,  are  these : — that  there  was  £10,000  to  be  paid  to  the 
promoters ;  it  was  well  known  that  this  £10,000  was  to  be  paid  to 
the  promoters  as  soon  as  the  allotment  of  shares  was  made,  and  the 
allotment  of  shares  was  to  be  made  when  they  were  in  a  situation 
to  carry  on  the  business.    Therefore  three  things  were  necessary; 
first,  that  they  should  be  in  a  situation  to  open  the  bank  and  carry 
on  the  business ;  secondly,  that  they  should  also  thereupon  allot 
shares ;  and  thereupon,  in  the  third  place,  they  were  to  pay  this 
money  to  the  promoters.    What  took  place  was  this :  they  did  not 
at  first  get  the  concession  from  Spain ;  until  tliis  was  done  the 
concern  could  not  proceed,  for  it  is  to  be  observed  that  the  very 
essence  of  the  company  was  to  make  it  a  bank  having  connection 
with  Spain,  a  bank  which  should  be  a  Spanish  and  English  bank, 
carrying  on  business  at  Madrid  and  London;  their  object  was  not 
to  form  a  mere  joint  stock  bank  in  London.    They  did  not  get  the 
Spanish  concession  until  April,  1864.    In  June,  1863,  nine  months 
before  that,  as  soon  as  they  had  got  a  little  money,  they  deter- 
mined to  allot  shares,  when  they  had  only  got  in  round  numbers 
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5000  shares  taken ;  when  they  had  got  in  money  very  little  more      M.  R. 
than  £5000,  they  gave  £5000  to  the  promoters  at  once.  1869 

It  seems  to  be  a  strange  proceeding,  and  one  that  requires  to  ma™.™  tu»w 
be  looked  into,  that  they  should  begin  business  before  they  had      p  ** 

got  the  concession  from  Spain,  and  before  they  had  got  capital       

enough  to  carry  on  the  business.  It  is  true  they  could  acquire 
fresh  capital  by  making  fresh  calls,  but  it  is  exceedingly  unpopular 
to  do  so  in  the  case  of  a  bank.  The  object  is  to  carry  it  on  with 
as  small  an  expense  as  possible.  Then,  out  of  the  £5000  so  paid 
the  promoters  paid  to  four  of  the  directors,  who  ordered  the  pay- 
ment to  be  made,  £500  apiece.  That  took  place  forthwith.  Now 
it  is  very  properly  admitted  by  Sir  Richard  Baggallay  and  Mr. 
Eddis,  that  if  the  payment  of  the  promotion-money  was  made 
for  the  purpose,  or  with  the  knowledge,  or  under  an  agreement 
that  this  payment  would  be  made  to  the  directors,  it  is  a  trans- 
action which  cannot  be  supported.  They  could  not  properly  pay 
money  to  the  promoters  in  order  that  they  might  get  £500 
apiece.  They  state  in  their  answers  that  this  was  in  fact  mere 
bounty,  unexpected  bounty,  on  the  part  of  the  promoters,  who,  out 
of  pure  gratitude  and  good  will,  gave  them  this  large  sum  of  £500 
apiece.  It  would  require  strong  evidence  to  establish  so  im- 
probable a  circumstance.  But  really  the  question  is  disposed  of 
by  the  deposition  of  Mr.  Williams,  who  states  that  it  was  ex- 
pressly agreed  to.  The  combination  and  the  simultaneousness 
of  the  acts  afford  evidence  that  the  whole  matter  was  one  trans- 
action between  them.  If  it  were  perfectly  true  that  no  arrange- 
ment was  made  at  all,  but  that  it  was  out  of  mere  bounty  and 
good  will  that  the  promoters  thought  fit  to  do  this,  then  the  direc- 
tors should  have  said  to  them,  "  The  mere  fact  that  we  are  directors, 
and  that  you  could  not  have  obtained  the  money  except  by  our 
otder,  makes  it  impossible  for  us  to  receive  anything."  No  absence 
of  agreement  will  justify  such  a  transaction  as  this,  where  there  is 
that  particular  kind  of  relation  between  the  parties.  In  point  of 
fact,  it  is  impossible  to  suppose  that  the  promoters  would  volun- 
tarily have  paid  out  of  their  own  money  £500  apiece  to  four 
gentlemen,  of  whom  they  knew  very  little,  except  that  they  were 
directors  of  this  company,  and  with  whom  they  had  no  particular 
reason  to  be  friendly  except  for  the  advantage  they  had  done  them 


V. 


418  EQUITY  CASKS.  [L.  B. 

M.  R.  in  making  this  payment  to  them.  Then  we  find  that  this  payment 
1869  •  is  made  at  a  time  when  the  company  was  not  in  a  situation  to 
MABKnTBAirK  carry  on  business,  when  it  was  not  in  a  situation  to  do  more  than 
just  to  pay  the  preliminary  expenses  required  for  carrying  the 
bank  into  operation.  When  this  money  is  paid,  they  receive  this 
£500  each  without  the  fact  being  imparted  to  the  rest  of  the 
shareholders  of  the  company.  I  am  of  opinion  that  this  ease 
is  governed  by  what  I  stated  on  the  former  occasion,  when  I  dis- 
allowed the  claim  of  the  promoters  to  get  the  £3000.  Many  of 
my  observations  apply  to  this  case  also,  and  it  is  also  governed  by 
what  I  did  in  the  case  of  the  Brighton  Brewery  Company  (I), 
which  is  exactly  similar  to  this.  This  is,  in  fact*  dividing  money 
which  was  properly  the  money  of  the  shareholders,  and  not  the 
money  of  the  promoters  at  alL  If  the  promoters  thought  fit  to 
take  £3000  instead  of  £5000,  or  £8000  instead  of  £10,000,  that 
was  a  matter  of  which  the  shareholders  must  have  the  advantage, 
and  the  advantage  cannot  go  to  these  directors  who  thought 
fit  to  take  it,  and  in  respect  to  whom  it  is  obvious,  that  the 
leading  motive  for  the  rapid  allotment  of  shares  and  payment 
of  the  promotion-money  was  the  repayment  of  this  sum  to 
them. 

$■  I  fully  admit  the  argument  that  they  did  not  take  200  shares 
each  and  incur  this  liability  for  the  purpose  of  getting  £500.  No 
doubt,  they  entered  into  the  transaction  with  the  belief  that  the 
company  would  succeed,  but  before  they  could  ascertain  whether  it 
would  succeed,  before  they  could  ascertain  that  it  was  upon  such  a 
footing  as  to  justify  the  payment,  in  order  to  obtain  this  £500  they 
paid  the  promotion-money,  and  they  got  the  £500  in  return.  If 
they  had  inquired  a  little  more  accurately  into  the  -  matter  they 
would  have  found  that  all  the  communications  >  from  Madrid  were 
fallacious,  that  there  was  not  a  single  share  taken  at  Madrid, 
that  there  was  no  likelihood  of  a  single  share  being  taken  at 
Madrid,  and  that  the  whole  idea  and  attempt  to  form  a  bank  at 
Madrid  would  entirely  fail-  I  am  of  opinion,  therefore,  that  an 
order  must  be  made  that  these  three  gentlemen  pay  £500  apiece. 
The  fourth  is  not  made  a  party,  which  is  unfortunate ;  if  he  had 
been  made  a  party,  the  Plaintiffs  would  have  been  entitled  to  have 

(1)  37  L.  J.  (Ch.)  27a 
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taken  the  bill  pro  confesso,  and  obtained  it  from  him,  but  as  he  is       M.  B. 

not  a  party,  I  cannot  make  any  decree  against  him.     I  am  of       is69 

opinion  that  the  bill  must  be  dismissed  with  costs  against  Mr.  Mad^^ajk 

Dwnas.    I  find  nothing  at  all  to  affect  him.    He  appears  to  me 

to  have  come  ont  of  the  matter  not  only  without  any  receipt  of 

money,  but  without  any  taint  of  any  description.    I  do  not  think 

there  is  anything  to  affect  his  character  in  the  slightest  degree* 

The  same  observation  applies  to  Mr.  Venning,  and  the  Plaintiffe 

must  pay  his  costs  also ;  but  I  cannot  allow  them  to  add  those  costs 

to  their  own.    The  other  three  Defendants  must  pay  the  costs  of 

the  suit,  except  so  Jar  as  those  costs  have  been  augmented  by 

making  a  case  against  Dumas  and  Venning. 

T&i.Higgins : — As  to  the  payment  of  our  costs :  there  is  a  ques- 
tion sometimes  before  the  Registrar,  whether  costs  against  a  com- 
pany in  a  winding-up  are  to  be  paid  by  the  liquidator  out  of  the 
assets,  or  are  merely  the  subject  of  proof,  as  in  the  case  of  an  ordi- 
nary creditor. 

Lord  Eomilly  :— He  must  pay  the  costs  out  of  the  assets.  You 
hare  not  to  prove  for  the  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Treherne  &  Wclferstan. 
Solicitors  for  the  Defendants :  Messrs.  Flux,  Argles,  &  Rawlins  ; 
Messrs.  G.  S.  &  H.  Brandon. 


In  re  NEW  ZEALAND  BANKING  CORPORATION.  M.  B. 

LEVI  &  CO.'S  CASE.  J*2 

March  22,  23> 
Bffl  cf  Exchange— Insolvency  qf  Drawer  and  Acceptor — Deposit  of  Securities —  24. 

Ex  parte  Waring.  —— 

L.  deposited  eertain  securities  with  a  company  upon  an  agreement  that 
the  company  might  sell  them  and  apply  the  proceeds  in  reimbursing  them- 
selves any  money  owing  by  L.  to  them.  Subsequently  the  company  ac- 
cepted bills  for  L.'s  accommodation.  Afterwards,  before  the  bills  were  paid, 
the  company  went  into  liquidation,  and  L.  made  an  assignment  for  the 
benefit  of  his  creditors.  The  only  liability  of  L,  to  the  company  was  in 
respect  of  these  bills : —  , 
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M.  R.  Held)  that  Ex  parte  Waring  (1)  did  not  apply,  and  that  neither  the  hill 

lft_ft  holders  nor  L.  were  entitled  to  have  the  proceeds  of  the  sale  of  the  securities 

ww  applied  in  payment  of  the  hills. 

Lavi&Co.'s  rr\ 

Gabe'  A  HIS  was  an  application  in  the  winding  up  of  the  New  Zealand 
Banking  Corporation,  Limited,  on  the  part  of  Overend,  Gurney,  & 
Co.,  Limited,  and  the  trustees  of  the  estate  of  Philip  Levi  &  Co., 
that  the  liquidators  of  the  corporation  might  be  ordered  to  pay  a 
sum  of  £2801  14*.  2d.  (being  the  balance  in  their  hands  arising 
from  the  realization  of  certain  securities  deposited  with  the  cor- 
poration by  Levi  &  Co.)  to  Overend,  Qurney,  6k  Go.  and  the  Lon- 
don &  Westminster  Bank  as  the  present  holders  of  certain  bills,  to 
meet  which  the  securities  were  alleged  to  have  been  deposited. 

The  firm  of  Levi  &  Co.  carried  on  business  as  merchants  in 
London,  and  at  Adelaide,  in  South  Australia.  In  November,  1865, 
they  applied  to  the  corporation  to  give  them  a  credit  to  the  extent 
of  £6000,  which  was  granted  upon  the  terms  expressed  in  a  memo- 
rand  um  of  the  29th  of  that  month.  The  material  portions  of  this 
memorandum  are  the  following : — 

"  In  consideration  of  your  granting  us  a  credit  to  be  availed  by 
your  acceptances  at  ninety  days'  sight  in  favour  of  such  persons  as 
we  shall  nominate  for  that  purpose,  renewable  from  time  to  time 
for  a  period  of  six  months  from  this  date,  for  a  sum  not  exceeding 
£6000  current  at  any  one  time,  on  the  under-mentioned  securities, 
we  hereby  engage  to  keep  you  out  of  cash  advance  at  any  time 
in  respect  of  the  said  credit,  and  to  furnish  you  with  cash  suf- 
ficient to  meet  the  bills  so  to  be  accepted  by  you,  or  any  renewal 
thereof,  at  least  two  clear  days  before  the  same  shall  respectively 
become  due  and  payable ;  we  also  engage  to  pay  you  commission 
on  acceptance  of  any  bill  or  bills  under  the  said  credit  at  the  rate 
of  £3  per  cent,  per  annum  on  the  amount  so  accepted,  and  on  each 
renewal  thereof;  and  we  hereby  engage  that  if  at  any  time  you 
shall  be  compelled  to  make  a  cash  advance  by  reason  of  our 
default  in  providing  funds  to  meet  the  said  acceptances  as  they 
respectively  arrive  at  maturity,  we  will  pay  you  interest  on  such 
advance  at  the  rate  of  £2  per  cent,  above  the  bank  rate  of  the 
day  or  days  when  such  cash  ought  to  be  provided,  from  the  time 
of  such  advance  until  the  repayment  thereof,  and  for  your  seen- 

(1)  19  Ves.  345. 
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rity  and  indemnity  we  herewith  deposit  with  you  the  securities        M.  R. 
or  documents  mentioned  at  the  foot  hereof,  and  do  agree  that  in        1869 
default  of  payment  at  any  time  of  any  money  hereby  engaged  by  lbvi  &  Co.'b 
us  to  be  paid  or  provided,  or  of  any  money  at  any  time  owing  from       Caw8* 
us  to  you,  we  hereby  empower  you  to  take  and  to  hold  and  retain 
the  said  securities  or  documents,  and  the  property  represented 
thereby,  or  comprised  or  described  therein,  for  or  towards  your 
reimbursement  of  any  money  owing  by  us  to  you,  and  to  realize  or 
dispose  of  the  same  in  any  way  you  may  think  fit  without  further 
notice.    And  for  the  further  securing  you  against  cash  advance  or 
loss  under  the  above-mentioned  credit,  and  all  other  moneys  which 
may  be  or  become  owing  by  us  to  you,  we  engage  at  our  own  cost  to 
execute  at  any  time  or  times  you  require,  legal  mortgages  or  trans- 
fers to  you  or  your  nominee  of  the  same  securities  and  property." 

The  schedule  annexed  to  this  memorandum  comprised  the  secu- 
rities in  respect  of  the  proceeds  of  which  the  present  application 
was  made. 

Subsequently,  in  February,  1866,  the  corporation,  at  the  request 
of  Levi  &  Co.,  granted  to  Messrs.  8.  F.  White  &  Co.  a  credit  of 
£12,000,  upon  the  terms  expressed  in  a  memorandum  of  the  14th 
of  February,  1866,  of  which  the  material  portion  is  as  follows : — 

"  In  consideration  of  your  granting  to  Messrs.  S.  F.  White  A  Co., 
a  credit  to  be  availed  of  by  your  acceptances  at  ninety  days  after 
sight,  in  favour  of  such  persons  as  they  shall  nominate  for  that  pur- 
pose, renewable  from  time  to  time  for  a  period  of  nine  months 
from  this  date,  for  a  sum  not  exceeding  £12,000  current  at  any  one 
time,  on  the  under-mentioned  securities,  we  hereby  engage  to  keep 
you  out  of  cash  advance  at  any  time  in  respect  of  the  said  credit, 
and  to  furnish  you  with  cash  sufficient  to  meet  the  bills  so  to  be 
accepted  by  you,  or  any  renewal  thereof,  at  least  two  clear  days 
before  the  same  shall  respectively  become  due  and  payable.  We 
also  engage  to  pay  you  commission  on  acceptance  of  any  bill  or 
bills  under  the  said  credit,  at  the  rate  of  £2  per  cent,  per  annum 
on  the  amount  so  accepted,  and  on  each  renewal  thereof.  And  we 
hereby  engage  that  if  at  any  time  you  shall  be  compelled  to  make 
a  cash  advance  by  reason  of  our  default  in  providing  funds  to  meet 
the  said  acceptances  as  they  respectively  arrive  at  maturity,  we  will 
pay  you  interest  on  such  advance  at  the  rate  of  £10  per  cent,  above 
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H..B.      the  bank  rate  of  the  day  or  days  when  such  cash  ought  to  be  pio* 

1869       vided,  from  the  time  of  such  advance  until  the  repayment  thereof ; 

LBYIV-&Oa's  *nd  fo?  your  security  and  indemnity  we  hereby  charge  the  pro- 

0am*<       perty,  real  and  personal,  moveable  or  immoveable  mentioned  in  the 

schedule  hereunder  written,  with  the  payment  of  all  moneys,  claims, 

and  demands,  which  at  any  time  or  times  hereafter  may  be  or 

become  due  from,  or  payable  by,  the  said  firm  of  8.  R  White  &  Co., 

to  the  said  bank  under  and  by  virtue  of  the  said  credit." 

No  question  was  now  raised  as  to  the  property  mentioned  in  the 
schedule  to  this  memorandum. 

Under  the  credit  of  the  29th  of  November,  1865,  certain  hills 
were  drawn  by  Levi  &  Co.,  and  accepted  by  the  corporation,  and 
duly  paid  at  maturity. 

The  bills,  to  the  part  payment  of  which  the'  present  application 
was  directed,  were  three  in  number,  for  sums  amounting  in  the 
whole  to  £8450.  They  were  all  drawn  in  favour  of  Levi  &  Co., 
by  /.  jR.  Mackenzie,  on  the  New  Zealand  Banking  Corporation,  by 
whom  they  were  accepted.  One  bore  date  the  16th  of  December, 
1865 ;  and  the  other  two  the  16th  of  February,  1866.  The  first 
was  accepted  on  the  13th  of  February,  1866,  and  the  last  two  on 
the  12th  of  April,  1866.  It  was  at  first  contended  that  these  bills 
were  drawn  and  accepted  under  the  credit  of  November,  1865; 
but  in  the  course  of  the  argument  it  was  admitted  that  they  were 
drawn  by  /.  B.  Mackenzie,  on  account  of  8.  F.  White  &  Co.,  and 
were  accepted  under  the  credit  of  February,  1866. 

The  two  first-mentioned  bills  had  been  discounted  with  Overeat, 
Qwrney,  &  Co.:  the  last  with  the  London  and  Wettamder 
Bank. 

Before  the  bills  became  payable  the  New  Zealand  Banking  Cor- 
poration was  ordered  to  be  wound  up.  Subsequently  Levi  &  Co. 
executed  an  assignment  for  the  benefit  of  their  creditors.  The 
bills  had  been  proved  both  against  the  corporation  and  the  estate  of 
Levi  &  Co.  The  corporation  had  paid  a  dividend  of  7s.  4A  in 
the  pound,  and  had  made  arrangement  for  paying  a  further  divi- 
dend of  6*.,  in  equal  instalments,  by  promissory  notes  payable  at 
six,  twelve,  and  eighteen  months.  To  this  arrangement  the  official 
liquidators  of  Overend,  Gurney,  &  Co.  had  assented,  reserving  all 
their  rights  against  Levi  &  Co.,  but  they  now  joined  in  the  above- 
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mentioned  application.    The  London  and  Westminster  Bank  refused       IE.  R. 
to  join  in  the  application,  and  they  were  not  made  Respondent*  ise9 

The  securities  deposited  under  the  credit  of  November,  1865,  lbvtXoo/b 
had  been  sold  in  the  course  of  the  winding  up  of  the  corporation,       G***> 
and  produced  the  above-mentioned  sum  of  £2,801  14s.  2d. 

It  was  sworn  that  Levi  dt  Co.  were  under  no  liability  to  the 
corporation,  except  under  the  bills  in  question. 

Mr.  /.  H.  Palmer,  Q.C.,  and  Mr.  Everitt,  for  the  applicants : — 

The  only  liability  of  Levi  &  Cole  estate  to  the  corporation  is  in 
respect  of  these  bills ;  therefore  the  holders  of  the  bills,  or,  at  all 
events,  the  trustees  of  Levi  &  Co.9 9  estate,  are  entitled  to  insist  that 
the  securities  should  be  applied  in  reduction  of  that  liability,  on 
the  principles  laid  down  in  Ex  parte  Waring  (1)  and  Powles  v.  JETor- 
greaves  (2).  The  difficulty  raised  in  Eickie  &  Go's  Case  (3)  does  not 
occur  here ;  for  if  the  corporation  be  insolvent,  the  holders  of  the 
bills  have  a  right  to  insist  on  such  an  application  of  the  fund ;  if 
it  be  not  insolvent,  the  trustees  of  Levi  &  Co.  have  the  right 
[They  referred  to  Loder's  Case  (4).] 

Mr.  Jessel,  Q.C.,  and  Mr.  WicJcens  for  the  liquidator  of  the  cor- 
poration : — 

The  bill  holders  have  not  taken  any  assignment  of  the  securities, 
therefore  their  claim  must  rest  entirely  on  the  doctrine  of  Ex  parte 
Waring.  But  that  case  does  not  apply;  for  the  securities  are 
not  held  by  us  to  meet  the  bills,  but  to  Indemnify  ounehres  against 
any  payments  we  may  be  called  on  to  make  in  respect  of  them : 
Ex  parte  Stephens  (5).  The  contract  is  that  Levi  &  Co.  shall  meet 
the  bills  themselves ;  if  they  do  not,  we  are  to  reimburse  ourselves 
out  of  the  securities.  To  such  a  contract  as  that  Ex  parte  Waring 
does  not  apply ;  and  the  claim  of  the  bill  holders  fails  altogether. 

Nor  can  the  trustees  of  Levi  &  Co.  succeed ;  they  stand  in  the 
place  of  Levi  &  Co.,  just  as  assignees  in  bankruptcy  would.  Now 
the  memorandum  under  which  the  securities  were  deposited  is 
a  general  banking  security;  and  under.it  we  are  entitled  to  hold 

(1)  19  Ves.  345.  (3)  Law  Rep.  4  Eq.  226. 

(2)  3D.M.&  G.  430.  (4)  Ibid.  6  Eq.  491. 

(5)  Law  Rep.  8  Gh.  753. 
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M.  B.       the  securities  against  any  advances  we  may  make.   We  have  already, 

1869        by  the  default  of  Levi  &  Co.,  in  paying  these  bills,  been  com- 

Lim  &  Co.'s  Polled  to  pay  a  dividend  on  them ;  we  may  have  to  pay  a  further 

Ca8B*       dividend ;  and  upon  what  principle  are  we  to  be  deprived  of  the 

benefit  of  the  security  we  have  taken  ? 

After  taking  out  of  the  fund  the  amount  of  the  dividend  we 
have  already  paid,  there  will  remain  about  £1000 ;  and  the  amount 
still  due  on  the  bills  is  about  £2000.  Assume  that  Levi  &  Co.'t 
estate  will  pay  10s.  in  the  pound,  t.6.,  one-half  of  what  still  remains 
due ;  if  the  fund  is  left  in  our  hands  we  shall  apply  it  in  paying  the 
other  half,  and  thus  we  shall  escape  all  liability.  But  if  the  fond 
is  applied  now  in  part  payment  of  the  bills,  £1000  will  remain 
due ;  and  we  shall  have  to  pay  half  of  that,  or  £500,  out  of  our 
own  estate.    Thus  we  shall  be  much  worse  off. 

In  truth,  the  bill  holders  will  get  paid  out  of  one  estate  or  the 
other ;  the  only  question  is,  therefore,  as  between  a  mortgagor  and 
mortgagee,  as  to  how  the  security  is  to  be  applied ;  and  we  submit 
that  it  must  be  applied  according  to  the  terms  of  the  contract 
entered  into. 

Mr.  ISveritt,  in  reply : — 

We  are  quite  willing  to  allow  the  corporation  to  repay  them- 
selves out  of  the  fund  the  dividend  they  have  already  paid  on  the 
bills ;  but  beyond  that  they  have  no  right  to  go.  The  security  is 
to  keep  them  out  of  cash  advances ;  the  only  advance  they  hare 
made  is  payment  of  that  dividend.  They  are  not  entitled  to  hold 
the  fund,  and  postpone  payment  of  the  bills,  taking  the  chance 
that  the  course  of  events  will  turn  out  in  their  favour.  The  case 
is  that  of  a  surety,  who  has  realized  a  security  taken  by  him,  and 
insists  on  keeping  the  money  in  his  own  pocket,  neither  paying  the 
creditors  nor  relieving  his  principal.  That  he  cannot  do;  he  most 
pay  the  creditor,  whatever  inconvenience  it  may  cause  him. 


March  24.  Lord  Bomilly,  M.B.,  stated  the  facts,  observing 
that  the  securities  were  not  deposited  to  provide  for  the  payment 
of  the  bills  now  in  question,  but  of  other  bills  (all  of  which  had 
been  paid),  and  of  what  should  be  owing  on  a  general  account,  and 
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that  the  money  due  on  the  bills  now  in  question  fell  under  the       m.  B. 

latter  description.    The  case  of  Ex  parte  Waring  (1)  had  no  appli-       1869 

cation :  the  trustees  of  Levi  &  Co.  had  no  right  to  call  on  the  cor-  T    *TL  . 

0  Lin  &  Co/a 

poration  to  apply  the  securities  in  payment  of  these  bills :  on  the       Case. 
contrary,  the  corporation  were  entitled  to  hold  them  as  security  for 
any  balance  which  might  be  due  from  Levi  &  Co.    The  summons 
therefore  entirely  failed,  and  must  be  dismissed  with  costs. 

Solicitors:  Messrs.  Torr9Janeway,  &  Tagart;  Messrs.  Mackenzie, 

_  • 

Trinder,  &  Co. 


April  22. 


WILDAY  v.  SANDYS.  M.  R. 

1869 
WW— u PuUic  Fundi  or  Government  Securities" — Long  Annuities — Conversion. 

A  testator  gave  his  residuary  estate  to  trustees  in  trust  to  convert  into 
money  such  parts  thereof  as  should  not  at  his  decease  consist  in  money  or  be 
invested  in  any  of  the  public  funds  or  government  securities,  and  to  invest 
the  same  in  such  public  funds  or  government  securities  as  to  them  should 
seem  most  advantageous,  and  to  pay  the  interest,  dividends,  and  annual 
proceeds  of  such  residue  to  his  children  In  equal  shares  for  their  lives,  and 
after  their  deaths  upon  other  trusts* : — 

Held,  that  long  annuities,  of  which  the  testator  died  possessed,  were 
within  the  exception  from  the  trust  for  conversion,  and  that  the  tenants  for 
life  were  entitled  to  enjoy  them  in  specie* 

ROBERT  LINDLEY,  by  his  will,  dated  the  26th  of  February, 
1846,  devised  and  bequeathed  his  residuary  real  and  personal 
estate  to  trustees  in  trust  to  get  in  and  convert  into  money  such 
parts  thereof  as  should  not  at  his  decease  consist  in  money,  or  be 
invested  in  any  of  the  public  funds  or  government  securities,  and 
to  invest  the  same,  or  such  part  thereof  as  should  not  be  required 
for  the  immediate  purposes  of  his  will,  in  such  public  funds  or 
government  or  real  securities  as  to  them  should  seem  most  advan- 
tageous, and  from  time  to  time  to  vary  such  securities  as  might  to 
them  appear  discreet,  and  to  stand  possessed  of  such  residue,  and 
the  stocks,  funds,  and  securities  in  or  upon  which  the  same  or  any 
part  thereof  should  be  invested,  and  the  interest,  dividends,  and 
annual  proceeds  thereof,  upon  trust  to  pay  the  interest,  dividends, 

(1)  19  Ves.  345. 
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M.  B.  and  annual  proceeds  of  such  residue  in  equal  shares  amongst  his 

1869  fivs  children  for  their  lives,  as  to  the  shares  of  his  daughters  for 

w"2dat  ^e**  8eParate  Ufle>  *&d-  A^ear  the  deaths  of  his  children  upon  other 

_  ••  trusts. 

DASSTS. 

—  The  testator  died  in  June,  1855.    Fart  of  his  estate  consisted  of 

£412  long  annuities,  which  the  trustees  sold,  and  invested  the 
proceeds  in  real  securities. 

This  was  a  suit  by  one  of  the  testator's  daughters  for  the  ad- 
ministration of  his  estate,  raising  the  question  whether  the  long 
annuities  ought  not  to  have  been  received  in  specie  by  the  tenants 
for  life. 

Mr.  Southgate,  Q.C.,  and  Mr.  Bound,  for  the  Plaintiff,  and  Mr. 
Bathurst  for  another  tenant  for  life: — 

The  long  annuities  ought  not  to  have  been  converted.  They 
clearly  come  within  the  exception  from  the  trust  for  conversion 
under  the  words  "  invested  in  any  of  the  public  funds  or  govern- 
ment securities  :*  Lord  v.  Cfodfrey  (1) ;  Grant  v.  Mussett  (2) ;  and 
although  the  trustees  could  not,  under  the  trust  to  invest  in  public 
funds  or  government  securities,  have  made  an  investment  in  long 
annuities,  it  does  not  follow  that  ihe  testator  did  not  use  the  words 
in  the  exception  in  their  ordinary  sense,  so  as  to  include  long  an- 
nuities :  Howard  v.  Kay  (3). 

Mr.  Yale  Lee,  for  the  Plaintiff's  husband. 

Sir  R  Baggattay,  Q.C.,  and  Mr.  Sandys,  for  the  trustees. 

Mr.  Swanston,  Q.C.,  and  Mr.  Boteh,  for  the  persons  entitled  in 
remainder : — 

It  cannot  be  supposed  either  that  the  testator,  in  directing  the 
trustees  to  invest  in  the  public  funds  or  government  securities, 
meant  them  to  have  the  power  of  investing  in  long  annuities,  or 
that  he  used  the  words  "  public  funds  or  government  securities" 
in  two  different  senses  in  two  consecutive  clauses  of  his  will 
He  must  have  intended  the  exception  from  the  trust  for  conversion 
to  include  only  such  part  of  his  property  as  should  be  already  in 

(1)  4  Madd.  455.  (2)  8  W.  R.  330. 

(3)  27  L.  J.  (Ch.)  448. 
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the  state  of  investment  authorized  by  his  will.    The  only  gift  to       M.  B. 
the  tenants  for  life  is  the  gift  of  the  interest,  dividends,  and  annual        1839 

proceeds  of  his  residuary  estate,  and  these  words  are  inapplicable  Wildat 

to  long  annuities.    The  onus  prcbandi  is  upon  those  who  contend  gA1£rrB 
that  the  general  rule  as  to  conversion  is  excluded:  Sutherland  v.        — 
Cooke  (1). !  In  Lord  v.  Godfrey  (2)  and  Grant  v.  Mussett  (3)  there 
were  specific  bequests  of  stocks  and  funds. 

Lord  Romtlly,  M.R : — 

I  am  of  opinion  that  under  this  will  the  long  annuities  were 
not  intended  to  be  converted.  The  words  of  the  exception,  if  con- 
strued literally,  include  long  annuities;  it  is  impossible  to  say 
that  the  £412  long  annuities  are  not  part  of  the  estate  "  invested 
in  any  of  the  public  funds  or  government  securities."  Then  the 
question  is,  whether  there  is  anything  in  the  rest  of  the  will  which 
requires  that  these  words  should  not  receive  their  literal  construc- 
tion. The  language  of  the  trust  for  investment  is  relied  on  for 
that  purpose,  and  it  is  argued  that  the  trustees  could  not  have  in- 
vested any  part  of  the  estate  in  long  annuities  under  the  trust  to 
invest  in  public  funds  or  government  securities,  and  that  there- 
fore the  long  annuities  could  not  be  included  under  those  words 
in  the  exception.  But  the  reason  why  the  trustees  could  not  have 
invested  in  long  annuities  is  not  because  long  annuities  would 
not  come  within  the  words  of  the  trust  for  investment,  but  be- 
cause the  rule  of  this  Court  does  not  permit  the  trustees  in  exer- 
cising their  discretion  in  the  selection  of  investments  to  select  such 
as  are  of  a  perishable  nature.  Moreover,  there  is  a  distinction  be- 
tween the  language  of  the  two  clauses.  In  the  exception  it  is  "  any 
of  the  public  funds  or  government  securities,"  but  in  the  trust  for 
investment  it  is  "  such  public  funds  or  government  securities  as  to 
them  shall  seem  advantageous/'  and  the  long  annuities  are  none 
the  less  public  funds  or  government  securities  because  no  trustee 
would  think  them  an  advantageous  investment  I  think,  also,  that 
the  case  is  completely  governed  by  Howard  v.  Kay  (4),  and  though 
I  do  not  like  to  construe  one  will  by  another,  I  cannot  put  a  dif- 

(1)  1  ColL  498.  (3)  8  W.  R.  830. 

(2)  4  Madd.  455.  (4)  27  L.  J.  (Ch.)  448. 
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M.  B.  ferent  construction  upon  the  words  of  this  will  from  that  which  was 

1869  put  upon  the  very  same  words  in  that  case.  I  must  therefore  hold 

^^AY  that  the  tenants  for  life  were  entitled  to  enjoy  these  long  annuities 

„  «•  in  specie. 

Solicitors :  Mr.  W.  M.  Webster  ;  Messrs.  Sandys  &  Knott. 


April  26. 


M.  b.  LLOYD  v.  LLOYD. 

Jf5  Will— Construction—General  Gift  of  Property— Beat  Estate. 

A  specific  devise  of  real  estate  was  followed  by  a  devise  and  bequest  of  all 
the  testator's  other  property  whatsoever  and  wheresoever  to  trustees  upon 
trusts  which  were  expressed  in  terms  more  appropriate  to  personalty  than  to 
realty.  The  testator  was  not,  at  the  date  of  his  will,  entitled  to  any  real 
estate  other  than  that  specifically  devised,  but  he  subsequently  became  en- 
titled to  real  estate  of  great  value : — 

Held,  that  such  subsequently  acquired  real  estate  passed  by  the  will. 

Coard  v.  Eoldemeu  (1)  distinguished. 

EDWARD  LLOYD,  by  his  will,  dated  the  1st  of  January,  1863, 
devised  to  his  wife,  BosabeUe  Susan  Lloyd,  his  house  and  lands 
at  Lingcroft,  in  the  parish  of  Naburn,  in  the  county  of  York, 
for  her  life,  and  at  her  decease  to  his  eldest  daughter,  Georgin* 
BosabeUe  Lloyd,  her  heirs  and  assigns,  or,  in  the  event  of  her  dying 
before  her  mother  without  issue,  to  his  second  daughter,  Edith 
Maria  Qrseme  Lloyd,  her  heirs  and  assigns  for  ever.  And  the 
testator,  after  bequeathing  to  his  said  wife  the  use  of  the  whole  of 
any  furniture,  plate,  books,  trinkets,  and  other  articles  in  or  about 
his  house  during  her  life,  and  at  her  decease  bequeathing  the  same 
to  his  said  two  daughters,  or  the  survivor  of  them  who  should  be 
then  living,  and  bequeathing  to  his  wife  such  of  his  horses,  car- 
riages, and  saddlery  as  she  might  think  suitable,  and  all  consum- 
able articles  in  and  about  his  house,  continued  as  follows : — 

"  I  devise  and  bequeath  all  my  other  property  whatsoever  and 
wheresoever  to  my  brother  the  Eeyerend  Yarburgh  Gamaliel  Lloyi 
and  my  nephew  Yarburgh  George  Lloyd,  upon  trust  to  continue  the 

(1)  20  Beav.  147. 
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nme  in  the  in  vestments  cm  which  it  shall  be  standing  at  the  time  H.  B. 
of  my  decease,  or,  at  their  discretion,  to  call  in  the  same,  and  invest  18C9 
it  in  their  names  on  government  or  real  securities,  or  debentures  Lloyd 
of  railways  or  municipal  corporations,  and  to  apply  the  same  in      lloVd 

manner  following: — To  set  apart  such  a  portion  of  the  said  residue        

as,  with  the  sum  of  £300  a  year  settled  on  my  said  wife,  will 
amount  to  one-half  of  the  total  income  arising  from  my  residuary- 
estate  and  the  said  settled  property  united,  and  to  pay  the  interest 
of  such  sum  to  her  during  her  natural  life ;  and  I  bequeath  the 
income  of  the  remainder  of  my  said  residuary  estate  to  my  said 
fro  daughters,  whom  I  commit  to  the  care  of  their  mother  as  their 
aole  guardian.    And  I  direct  that  my  trustees  shall  pay  to  my  said 
wife,  and  after  her  decease  shall  apply  for  their  maintenance  and 
education  such  part  of  their  income  as  they  shall  think  proper 
until  they  attain  respectively  the  age  of  twenty-one  years,  or  marry 
with  their  mother's  consent,  and  that,  on  their  respectively  attain- 
ing that  age,  or  marrying  as  aforesaid,  the  said  remaining  trust 
fund  shall  be  equally  divided  between  them,  and  the  sum  reserved 
as  aforesaid  for  their  mother's  life  shall  be  divided  in  the  same 
manner  at  her  decease.    Should  I  leave  any  other  children,  they 
shall  take  equal  shares  with  their  sisters  in  the  furniture  and  pro- 
perty bequeathed  to  them." 

The  testator  died  in  February,  1869,  leaving  his  wife  and  three 
daughters  surviving  him.  At  the  date  of  his  will  the  testator  was 
possessed  of  no  other  real  estate  than  that  specifically  devised,  but 
at  the  time  of  his  death  he  was  entitled  to  freehold  lands  and  here- 
ditaments of  great  value,  and  the  question  was  whether  such  real 
estate  passed  under  the  residuary  gift  above  set  forth,  or  devolved 
on  the  three  daughters  of  the  testator  as  his  co-heiresses-at-law. 

Sir  R.  BaggaUay,  Q.C.,  and  Mr.  W.  Bro&rick,  for  the  daughters : — 

The  residuary  real  estate  of  the  testator  does  not  pass  by  the* 
will.  The  testator  makes  use  of  no  words  of  limitation  in  the 
residuary  gift,  although  he  does  in  specifically  devising  real  estate 
in  the  earlier  part  of  his  will.  The  expressions  "  continue  in  the 
investments  mm which  it  shall  be  standing,"  "call  in,"  " income," 
"remaining  trust  fund,"  are  all  inapplicable  to  real  estate,  although 
applicable  to  personal  estate.    Either,  therefore,  the  real  estate 

VnL.  VIT.  2  M  2 
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M.  B.       does  not  pass  to  the  trustees  at  all,  or,  if  it  does,  no  trusts  are  de~ 
1869       clared  of  it,  and  there  is  an  intestacy  as  to  the  beneficial  interest: 
Ooardv.Holderne$$(l);  Doe r.Bnokner  (2);  Dunnage v.  White (3). 


lAJCfTD 
lM£fftK 


Mr,  Jessd,  Q.C.,  and  Mr.  Bdbfagton,  for  the  widow  of  the  testator, 
and  the  trustees  of  the  will : — 

Ooard  v.  Hcldernem,  if  it  be  sound  law,  goes  to  the  very 
extreme  limit,  but  a  decision  that  this  will  does  not  pass  real  estate 
would  go  beyond  it.  Here  is  a  specific  devise  followed  by  a  devise 
and  bequest  of  all  the  testator's  other  property  whatsoever  and 
wheresoever ;  that  must  pass  the  real  estate.  It  does  not  signify 
that  the  trusts  are  expressed  in  language  more  appropriate  to  per- 
sonalty than  to  realty:  Stokes  y.  Salomons (4) ;  Saumaret  v.  Sau- 
mares  (5).  It  may  be  questionable  whether  the  trustees  have 
power  to  sell  the  real  estate,  but  it  is  to  be  borne  in  mind  that 
land  is  as  much  an  investment  as  stock. 

Sir  B.  BaggaRay,  in  reply. 

Lord  Eomilly,  M.R. : — 

I  think  the  will  includes  all  the  real  estate.  The  testator  first 
gives  some  real  estate ;  then  he  devises  and  bequeaths  all  his  other 
property  whatsoever  and  wheresoever  to  trustees.  It  is  true  he 
does  not  use  the  words  M  heirs  and  assigns/9  but  neither  does  he 
use  the  words  "  executors  and  administrators/'  which  were  relied 
on  in  (hard  v.  Holdernew;  and  not  only  that,  but  he  speaks  of 
the  income  of  his  residuary  estate.  I  think,  therefore,  there  is  no 
intestacy. 

Solicitors :  Messrs.  BeU,  BrodricJc,  &  Gray,  agents  for  Mr.  William 
Gray,  York. 

(1)  20  Beav.  147.  (3)  Uac  &  W.  583. 

(2)  6  T.  R.  610.  (4)  9  Hare,  76. 

(5)  4  My.  &  Cr.  331. 
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JODRELL  v.  JODBELL.  M.  B. 

1869 


Settled  Estate—  Timber— Tenant  for  Life  and  Remainderman— Apportionment — 

4  A  6  Witt.  4,  *  22.  Apr  a  17, 19. 

By  a  will  which  came  into  operation  subsequently  to  the  passing  of  the 
Apportionment  Act,  4  &  6  Will  4,  a  22,  real  estate  was  devised  to  A.  for 
life  subject  to  impeachment  for  waste,  with  remainder  to  B,  for  life  without 
impeachment  for  waste,  with  remainders  over.  With  the  sanction  of  the 
Court  timber  on  the  estate  was  cut  down  and  sold,  and  the  proceeds  of  sale 
invested ;  and  the  dividends  were  ordered  to  be  paid  to  A.  during  his  life : — 

Hdd\  that  the  whole  of  a  dividend  which  accrued  due  shortly  after  the 
death  of  A.  was  payable  to  BH  and  could  not  be  apportioned  between  him 
and  the  representatives  of  A. 

JOHN  WILLIAM  JODRELL,  by  his  will,  dated  the  22nd  of 
May,  1858,  devised  certain  real  estates  in  Cheshire  and  Derbyshire 
to  Francis  Charles  JodreU  for  life  subject  to  impeachment  for 
waste,  with  remainder  to  Edmund  Henry  JodreU  for  life  without 
impeachment  for  waste,  with  remainder  to  Thomas  JodreU  Phittips 
JodreU  for  life,  also  without  impeachment  for  waste,  with  re- 
mainders over.    The  testator  died  on  the  25th  of  May,  1858. 

Upon  the  estates  in  question  were  woods  and  plantations  of  great 
extent  and  value ;  and  this  suit  was  instituted  by  Francis  Charles 
JodreU  for  the  purpose  of  obtaining  the  sanction  of  the  Court  to 
the  felling  of  the  timber.  Under  the  direction  of  the  Court  a  con- 
siderable quantity  of  timber  was  cut  down  and  sold,  and  the  pro- 
ceeds of  sale  invested ;  and  the  income  arising  from  such  investments 
was  ordered  to  be  paid  to  Francis  Charles  JodreU  during  his 
life. 

Francis  Charles  JodreU  survived  Edmund  Henry  JodreU,  and 
died  on  the  4th  of  June,  1868;  and  thereupon  Thomas  JodreU 
Phillips  JodreU  became  tenant  for  life  of  the  estates  without  im- 
peachment of  waste. 

On  the  5th  of  July,  1868,  a  dividend  accrued  due  on  the  invest- 
ment of  the  proceeds  of  Bale  of  the  timber. 

A  Petition  was  now  presented  by  Thomas  JodreU  FhHUfs  JodreU 
for  payment  to  him  of  the  corpus  of  the  timber  fund,  the  dividend 
which  accrued  thereon  on  the  5th  of  July,  1868,  and  a  subsequently 

2M2  2 
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M.  B.       accrued  dividend,  after  deducting  the  costs  of  the  application,  and 
1R69        the  succession  duty  payable  in  respect  thereof. 


v.  Mr.  Jligby,  for  the  Petitioner : — 


JODBELL. 


It  is  quite  clear  that  the  Petitioner,  being  the  first  tenant  for  life 
without  impeachment  of  waste  who  has  come  into  possession,  is 
entitled  to  the  corpus  of  the  fund :  Gent  v.  Harrison  (1). 

Further,  the  dividend  which  accrued  on  the  5th  of  July,  1868, 
ought  not  to  be  apportioned.  In  Cattley  v.  Arnold  (2)  it  was  held 
that  where  estates  devised  by  a  will  coming  into  operation  since 
the  Apportionment  Act,  4  &  5  Will.  4,  c  22,  had  been  demised  by 
parol,  there  could  be  no  apportionment  of  the  rents  between  the 
tenant  for  life  and  remainderman,  because  the  rents  were  pot  re- 
served by  an  instrument  in  writing.  Here  the  dividends  have  been 
paid  to  the  tenant  for  life  under  an  order  of  Court ;  but  the  order 
is  not  an  instrument  within  the  meaning  of  the  Act,  which  speaks  of 
instruments  "executed  "  by  some  one :  In  re  Long  worth's  Estate  (3) ; 
In  re  Lawton  Estates  (4). 

Mr.  Dryden,  for  the  representatives  of  Francis  Charles  Jodrdl  :— 

I  admit  that  the  authorities  are  conclusive  to  shew  that  the 
Petitioner  is  entitled  to  the  corpus  of  the  fund ;  but  I  contend  that 
the  July,  1868,  dividend  ought  to  be  apportioned.  The  cases  of 
In  re  Long  worth's  Estate  and  In  re  Lawton  Estates  were  de- 
cided on  instruments  which  came  into  operation  before  the  passing 
of  the  Apportionment  Act.  Cattley  v.  Arnold  had  reference  to 
rente,  and  does  not  govern  the  present  case.  Here,  by  a  will  dated 
subsequently  to  the  Apportionment  Act,  real  estate  has  been  devised 
to  several  persons  successively  for  their  lives ;  this  dividend,  repre- 
senting timber,  is  a  fruit  of  the  land,  and  ought  to  be  apportioned. 
If  the  argument  on  the  other  side  be  sound,  dividends  and  moduses 
are  out  of  the  Act  altogether. 

[He  referred  to  Knight  v.  Boughton  (5)]. 

Mr.  ffigby,  in  reply : — 

\    Cattley  v.  Arnold  shews  that  it  is  not  sufficient  that  the  will 

(1)  Joh.  517.  (3)  1K.&J.  1. 

(2)  1  J.  &  H.  651.  (4)  Law  Rep.  3  Eq.  469, 

(5)  12  Beav.  312. 
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should  be  dated  subsequently  to  the  Apportionment  Act.  If  that 
had  been  enough,  the  tenant  for  life  would  have  been  entitled  to 
have  the  rents  apportioned,  but  the  contrary  was  decided.  In  fact, 
the  dividends  are  periodical  payments,  payable  not  under  the  will, 
bat  under  the  order  of  Court ;  and  the  cases  of  In  re  LongworOie 
Estate  (1)  and  In  re  Lawton  Estates  (2)  are  express  that  the  Appor- 
tionment Act  does  not  apply  to  payments  under  an  order  of  Court. 


M.B. 

1869 


Jonrax 

JODBKLL 


April  19.    Lord  Bomilly,  M.R.  :— 

I  hare  looked  at  the  authorities,  and  I  think  that  they  establish 
that  there  is  no  apportionment  in  this  case.  An  order  of  Court  is 
not  an  instrument  within  the  meaning  of  the  Act :  and  upon  the 
authorities  there  can  be  no  apportionment  In  fact,  the  Act  does 
not  provide  for  many  cases  which  it  was  apparently  intended  to 
meet 

Solicitors:  Messrs.  J.  &  C.  Cole. 


In  re  PEYTON'S  SETTLEMENT  TRUST. 

Trustee— Power  to  invest  in  Land — Freehold  Ground  Rents. 

Trustees  having  power  to  invest  money  in  the  purchase  of  lands  or  heredi- 
taments in  fee  simple  in  possession,  may  invest  in  the  purchase  of  freehold 
ground  rents. 

By  a  settlement  made  on  the  4th  of  April,  1843,  in  contemplation 
of  the  marriage  of  Joseph  John  Wdkehurst  Peyton  and  Marianne 
Gilberia,  his  wife,  certain  freehold  estates  in  the  county  of  Sussex 
to  which  /.  J.  W.  Peyton  was  entitled  were  settled ;  and  the  trustees 
were  empowered  to  sell  the  same,  and  were  required  to  invest  the 
money  to  arise  from  such  sale  u  in  the  purchase  of  other  manors, 
lands,  or  hereditaments,  to  be  situate  in  England  or  Wales,  of  a  clear 
and  indefeasible  estate  of  inheritance  in  fee  simple  in  possession," 
or  in  lands  of  a  leasehold  or  copyhold  tenure,  convenient  to  be  held 

(1)  l^K.  &J.  1.  (2)  Law  Rep.  3  Eq.  469. 


M.K. 
J  809 

April  24. 
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M.  B.  therewith ;  and  by  the  same  settlement  /.  J.  W.  Peyton  covenanted 
i860  to  surrender  certain  copyhold  hereditaments  to  the  trustees,  to  be 
jn  „       held  by  them  upon  the  like  trusts  with  those  declared  of  the  free- 

Pbyton'8     noldfl^ 

Tbcst,  In  Jane,  1868,  a  portion  of  the  freehold  hereditaments  in  Sussex 

was  sold ;  and  the  trustees  were  desirous  to  invest  £8866,  part  of 
the  moneys  arising  from  the  sale,  in  the  purchase  of  several  plots 
of  land  in  the  parish  of  Kensington,  on  which  fifty-five  dwelling- 
houses  had  been  recently  erected,  and  of  which  leases  had  been 
granted  for  terms  of  ninety-nine  years,  at  rente  amounting  in  the 
whole  to  £403.  Doubts  having  been  expressed  whether  the  pur- 
chase of  land  on  which  houses  had  been  erected,  and  of  which  leases 
reserving  ground  rents  had  been  granted  for  long  terms  of  years, 
would  be  a  purchase  of  "  hereditaments  in  fee  simple  in  possession," 
the  trustees  presented  a  Petition  under  Lord  St.  Leonards3  Ad, 
desiring  the  opinion  of  the  Court  whether  the  investment  of  a  por- 
tion of  the  moneys  arising  from  the  sale  of  the  said  hereditaments 
in  the  purchase  of  freehold  ground  rents  was  an  investment  within 
the  terms  of  and  authorized  by  the  settlement. 

Mr.  Jessel,  Q.C.,  and  Mr.  E.  8.  JFbri,  for  the  Petition. 

The  Master  of  the  Bolls  said  he  had  no  doubt  that  the  invest- 
ment was  authorized  by  the  settlement 

Solicitors :  Messrs.  Budd  &  Son. 


April  19. 


M.  r.  HORSLE Y  v.  OOX. 

Costs — Taxation — Three  Counsel. 

The  costs  of  a  third  counsel  allowed  where  the  junior  oounsel  who  had 
drawn  the  answer  and  conducted  the  cause  was  called  within  the  Bar  before 
the  hearing. 

IBIS  was  a  summons  to  review  the  taxation  of  a  bill  of  costs. 
The  Taxing  Master  had  disallowed  three  counsel  to  the  Defendant, 
against  whom  the  bill  had  been  dismissed  with  costs.  The  Defen- 
dant had  retained  a  leading  counsel,  and  employed  a  junior  counsel 
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to  draw  his  answer,  and  to  examine  certain  witnesses.    Before  the  n  R. 
hearing  he  was  called  within  the  Bar.    At  the  hearing  a  brief  was        i860 

given  to  him,  as  well  as  to  the  leading  counsel  previously  retained,  hobsley 
and  a  new  junior  counsel.  _* 

Mr.  SotUhgate,  Q.C.,  and  Mr.  Edmund  Jame$,  for  the  Defendant, 
were  not  called  upon. 

Mr.  Loeoek  Webb,  for  the  Plaintiff:— 

These  costs  were  allowed  in  Carter  v.  Barnard  (1) ;  but  that  case 
was  not  followed  in  Green  v.  Brigg*  (2).  The  true  rule  was  laid 
down  by  the  present  Lord  Chancellor  in  Midland  Railway  Com- 
pany v.  Brown  (3),  "  that  a  party  could  not  put  his  adversary  to  an 
expense  which  was  not  really  necessary  in  the  conduct  of  the  cause." 
Here  there  was  nothing  in  the  nature  of  the  cause  to  render  it 
necessary  that  three  counsel  should  be  employed. 

Mr.  Sou&gate  referred  to  Beits  v.  Clifford  (4). 

Lord  Komilly,  M.R. : — 

I  think  the  third  counsel  ought  to  be  allowed.  If  the  Defendant 
had  not  given  a  brief  to  the  leading  counsel  whom  he  had  pre- 
viously retained,  he  would  have  lost  his  retainer ;  he  must  have  a 
junior ;  and  as  to  his  former  junior  who  had  been  called  within  the 
Bar,  if  he  had  not  given  him  a  brief,  he  might  have  been  engaged 
on  the  other  side,  on  account  of  his  intimate  knowledge  of  the  case, 
and  thus  inflict  a  severe  injury  on  his  former  client — an  injury 
which,  as  regards  solicitors.  Lord  Eldon,  in  the  case  of  Chclmonddey 
v.  Clinton  (5),  granted  an  injunction  to  prevent. 

Solicitors:  Mr.  A.  8.  Lawson;  Mr.  T.  W.  Flavdl. 

(1)  16  Sim.  157.  (3)  10  Hare,  App.  xliv. 

(2)  7  Hare,  279.  (4)  1J.  &  H.  74,  78. 

(6)  19  Yes.  261. 
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V.-C.S.  COOK  *.  ADDISON. 

J™  Lister,  Trustee,  and  Mortgagee — Default  by  Mortgagor — Re-entry  of  Lessor t 

Feb.  25.  destruction+of  Trust  Property  by — Mixing  of  Trust  Property  with  Trustee  $ 

*— ■  own, 

An  who  was  one  of  the  trustees  under  a  settlement,  demised  a  house  of 
which  he  was  lessee  to  8.,  who  covenanted  to  repair.  8.  afterwards,  out 
of  a  loan,  made  with  the  consent  of  the  cestui  que  trust,  of  a  part  of  the  trust 
funds,  purchased  from  A.  the  furniture  in  the  house,  and  executed  a  mort- 
gage of  the  underlease,  and  a  bill  of  sale  of  the  furniture,  to  the  trustees.  & 
having  made  default  in  payment  of  principal  and  interest,  A.  re-entered,  and 
subsequently  assigned,  for  a  premium  and  for  an  annual  rent,  the  residue  of 
the  term  vested  in  him  of  the  house  to  F.,  who  purchased  the  furniture,  and 
also  paid  a  sum  towards  the  repairs.  A.  invested  a  sum  to  make  good  the 
principal  trust  fund,  but  refused  to  pay  the  interest  which  had  accrued  due 
from  8. : — 

EM,  that  A.  had,  by  his  conduct,  mixed  the  trust  funds  ;  and  that  the 
interest  must  be  paid  out  of  the  sum  received  by  him  from  F.  for  repairs. 

IN  the  month  of  October,  1864,  the  Plaintiff,  at  that  time  the 
widow  of  a  Mr.  Newton,  intermarried  with  the  Defendant  Henry 
Cook.    The  Defendants  Addison  and  Tatham  were  the  trustees  of 
the  settlement  made  on  the  marriage,  and  to  them  certain  funds 
were  assigned  upon  trust  during  the  joint  lives  of  the  Plaintiff 
and  her  husband  to  pay  the  income  to  the  Plaintiff  for  her  sole 
and  separate  use,  but  without  any  power  of  anticipation.    In  case 
the  Plaintiff  should  survive  her  husband,  the  trustees  were  to  pay 
unto,  or  permit  her  to  receive,  the  income.     It  was  declared  that 
it  should  be  lawful  for  the  trustees,  with  the  consent  of  the  Plain- 
tiff, during  her  life  to  transfer  the  funds  vested  in  them,  and  to 
invest  the  moneys  in  the  manner  in  the  indenture  mentioned,  and, 
amongst  other  securities,  upon  the  personal  security  of  any  person. 
The  Defendant  Addison  was,  early  in  the  year  1865,  the  lessee 
of  No.  36,  Cavendish  Square,  for  the  residue  of  a  term  of  twenty- 
one  years ;  and  he,  by  an  indenture  of  underlease  dated  the  20th 
of  March,  1865,  demised  the  same  premises  for  a  term  of  nine 
and  a  quarter  years,  wanting  ten  days,  to  two  ladies  named  Strution, 
at  a  rent  of  £310,  payable  quarterly.    The  indenture  contained  a 
power  of  re-entry  on  non-payment  of  the  rent  reserved  for  tweuty- 


V. 

Addison. 
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one  days,  or  on  broach  of  any  of  the  covenants  (amongst  which     V.-0. 8. , 
was  one  to  repair  the  premises)  on  the  part  of  the  lessee.  1869 

The  Misses  Strutton  being  desirous  of  purchasing  the  furniture       qook 
in  the  said  house  from  the  Defendant  Addison,  from  whom  they 
had  hired  it,  paying  an  annual  rent,  a  sum  of  £520  was  advanced 
to  them  by  the  trustees  out  of  the  trust  estate,  on  the  security  of 
a  bill  of  sale  of  the  furniture  and  a  mortgage  of  the  underlease. 
The  Plaintiff  consented  to  the  loan,  having  been  informed  by 
Addison  that  the  furniture  was  worth  £700*    This  arrangement 
was  carried  out  by  two  indentures,  dated  the  30th  of  April,  1865. 
By  one  of  them  it  was  declared  that  if,  after  notice  in  writing  to 
pay  off  the  moneys  owing,  default  should  be  made  in  payment  of 
them,  or  some  part  thereof,  for  one  month,  it  should  be  lawful  for 
the  trustees,  without  any  further  consent  on  the  part  of  the  Misses 
Strutton,  to  sell  the  furniture,  and  by  the  other  the  premises  com- 
prised in  the  underlease  for  the  residue  of  the  term,  except  the 
last  day,  were  assigned  to  the  trustees,  and  the  indenture  contained 
the  usual  covenant  for  re-entry  if  default  should  be  made  in  pay- 
ment of  the  £520,  or  any  interest,  or  any  part  thereof,  on  the  day 
appointed.    The  Defendant  Addison  was  paid  £500  as  the  purchase- 
money  of  the  furniture.    In  March,  1867,  the  Misses  Strvtton,  being 
in  pecuniary  difficulties,  left  and  abandoned  possession  of  the 
house;  and  in  April,  1867,  the  Defendant  Addison,  under  the 
power  contained  in  the  indenture  of  underlease  of  the  20th  of 
March,  1865  (there  being  two  quarters'  rent  due),  re-entered  on  the 
premises  and  determined  the  underlease.    Subsequently,  the  De- 
fendant Addison  assigned  the  entire  residue  of  the  term  of  the 
premises  vested  in  him  to  a  Mr.  Fonder,  at  a  rent  of  £310,  and 
on  payment  of  a  premium  of  £100.    Fotder  also  purchased  the 
furniture  for  £550,  and  paid  £250  towards  the  repairs.    The  De- 
fendant Addison  received  sums  making  together  £900.    Out  of 
the  sum  of  £900  the  Defendant  Addison  at  first  claimed  to  be  paid 
sums  for  rent,  and  repairs,  and  expenses,  which  left  a  balance  of 
£332  towards  the  discharge  of  the  £520  and  arrears  of  interest. 
The  Plaintiff  having  refused  to  accept  that  sum,  the  Defendant 
Addison  next  informed  her  solicitor  that  the  trustees  had  invested 
£475  12s.  6c?.,  as  the  entire  amount  realized,  after  deducting  sums 
for  expenses,  for  her  benefit,  but  that  sum  having  also  been  refused, 


V. 
ASSHSOV. 
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YA).  6.  the  deficiency  was  made  good  by  the  Defendant  Addixm,  and  the 
1889  full  sum  of  £520  was  invested  in  £3  per  cent  consols.  The 
^^  Defendant  Tatham,  on  the  8th  of  April,  1867,  wrote  to  the  soli- 
citors of  the  Plaintiff,  stating  that  it  was  neoeasaiy  that  they 
(the  trustees)  should  proceed  to  a  sale  of  the  furniture,  Ac,  secured 
by  the  bill  of  sale ;  that  having  regard  to  Captain  Adiim'* 
position  as  trustee  and  assignee  under  the  bill  of  sale,  and  also  as 
mortgagee  of  the  underlease  whichshe  had  granted,  he  could  not 
legally  claim  the  arrears  of  rent  as  against  the  oettui  que  inui 
The  Defendant  Addison  having  refused  to  make  good  the  amount 
which  the  Plaintiff  claimed  as  being  due  for  interest  on  the  £520 
from  the  30th  of  April,  1865,  to  the  12th  of  August,  1867,  the 
date  of  investment  in  the  funds,  and  on  £44  7s.  6i.,  the  difference 
between  the  sum  of  £475  12s.  6d.  so  invested,  and  the  sum  of 
£520  to  the  date  of  investment  thereof,  she,  by  her  bill  filed  in 
January,  1868,  prayed  that  the  trusts  of  the  settlement  might,  as 
far  as  necessary,  be  carried  into  execution ;  that  the  amount  pay- 
able by  the  Defendants,  the  trustees,  or  either  of  them,  to  the 
Plaintiff  in  respect  of  interest  might  be  ascertained,  and  the  same 
Defendants  might  be  decreed  to  make  good  and  pay  such  sum. 

The  Plaintiff  also  asked  for  the  appointment  of  new  trustees, 
and  for  the  payment  of  costs  by  the  old  trustees  or  one  of  them. 

The  answer  of  the  Defendant  Tatham  stated  that  the  Plaintiff 
gave  instructions  that  the  settlement  should  contain  powers  for  her 
trustees  to  tend  the  trust  funds  upon  personal  as  well  as  other 
securities,  as  it  was  her  wish  that  a  sum  of  £500  should  be  lent  by 
her  trustees  after  her  marriage  to  some  Mends  of  hers;  and  that 
the  persons  so  referred  to  were  the  Misses  Strution,  the  Plaintiff 
having,  while  a  widow,  resided  in  their  house.  Both  the  trustees 
submitted,  by  their  answers,  whether,  under  the  circumstances,  they 
ought  to  account  to  the  Plaintiff  for  the  interest  claimed  by  her. 

Mr.  Eardake,  Q.O.,  and  Mr.  O.  HaU,  for  the  Plaintiff:— 

The  trustees,  as  mortgagees,  ought  to  have  exercised  their  power 
of  sale;  but  instead  of  doing  that,  the  Defendant  Adcfoon,  being 
the  immediate  owner  of  the  reversion,  exercised  his  right  of  re- 
entry, and  he  thereby  destroyed  the  property  specifically  comprised 
in  the  mortgage  to  the  trustees ;  consequently,  the  interest  due, 
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and  which  was  just  as  much  secured  by  the  mortgage  deed  as  the  VAX  S* 

principal  sum,  ought  to  be  paid  by  the  trustee?,  or  by  one  of  them  MS© 

—the  Defendant  Addison,  who  has  occasioned  this  suit  by  refusing  oocrc 

to  pay  it,  and  who  has  mixed  the  proceeds  of  the  trust  property  addbbo* 

with  his  own.    The  consent  which  the  Plaintiff,  gave  to  the  loan  — 
did  not  destroy,  by  any  acquiescence  on  her  part,  her  right  to  claim 
the  interest  due.    [They  were  stopped  by  the  Court] 

Mr.  Dickinson,  Q.C,  and  Mr.  Daly,  for  the  Defendant  Addison : — 

The  loan  to  the  Misses  Strutton  ought,  in  strictness,  to  be  con- 
sidered that  of  the  Plaintiff  and  her  husband,  for  the  Plaintiff 
communicated  to  Addison  the  fact  that  she  had  arranged  to  make 
the  loan,  and  both  she  and  her  husband  formally  consented  to  the 
loan.  There  can  be  no  doubt  that  the  Plaintiff  knew  the  security 
upon  which  the  money  was  lent  She  also  knew  that  the  interest 
was  not  paid  by  the  Misses  Strutton,  and  yet  she  did  not  insist 
upon  or  demand  the  payment  erf  it,  and  therefore  she  was  bound 
by  acquiescence.  The  demand  of  the  Plaintiff  against  the  trustees 
—or  against  the  Defendant  Addison  only — personally  for  the 
interest  which  was  lost  through  her  not  calling  for  its  payment 
cannot  be  supported.  The  Plaintiff  knew  that  the  furniture  and 
underlease  were  liable  to  the  landlord,  the  Defendant  Addison ; 
and  it  must  be  considered  that  she  directed  her  trustees  to  advance 
her  money,  which  she  also  knew  would  be  liable  to  be  diminished 
by  claims  paramount  to  her  own.  The  Defendant  Addison  might 
have  distrained  for  the  rent  which  accrued  due,  but  which  was 
never  paid,  and  that  would  have  diminished  the  security.  The 
claim  now  made  was  not  only  a  most  improper,  but  an  ungracious 
one,  and  the  bill  ought  to  be  dismissed,  as  it  was  in  the  case  of 
Brewer  v.  Swirles  (1),  and  with  costs. 

Mr.  Wiekens,  for  the  Defendant  Tatham,  submitted  that  he,  had 
been  no  actor  in  the  matter  which  created  the  mixture  of  the 
trust  fund  with  the  Defendant  Addison's,  and  that  he  ought  to  be 
paid  his  costs  by  the  Plaintiff,  or  out  of  the  trust  funds. 

Mr.  Hanson,  for  the  Defendant  Cook,  asked  for  his  costs  from  the 
trustees,  or  one  of  them. 

(1)  2  Sm,  &  Gift  219. 
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V.-o.  s.     Sir  John  Stuart,  V.O.  ;— 

1809  The  trustees,  with  the  consent  of  the  tenant  for  life,  who  is  cestui 

Cook       que  trust,  invested  £520  of  the  trust  money  on  a  mortgage.    The 

mm 

Amhbok.  mortgage  security  was  an  underlease  of  a  house  and  a  bill  of  sale 
—        of  furniture  in  the  house. 

By  the  form  of  the  mortgage  security  the  mortgagors  were  sub- 
ject to  covenants  to  repair,  and  the  trustees,  as  mortgagees,  had  a 
right  to  enforce  the  covenant  to  repair  against  the  mortgagors.  It 
happens  that  one  of  the  trustees  was  owner  of  the  reversion  of  the 
house  comprised  in  the  underlease,  and  the  underlessees — mort- 
gagors— were  liable  to  him  on  a  covenant  to  repair.  The  question 
occurs  on  the  realization  of  the  security.  Being  owner  of  the 
reversion  in  his  own  right,  and  exercising  his  right,  he,  by  his  entry, 
destroyed  the  underlease  vested  in  him  as  trustee  by  way  of  mort- 
gage. This  seems  to  have  been  done  with  no  bad  intention ;  bat 
the  effect  has  been  to  confound  the  trust  estate  with  his  own  private 
property  in  the  reversion.  His  strict  duty  was  to  join  in  the  first 
instance  with  his  oo-trustee  in  selling  the  house  and  furniture  toge- 
ther. Any  suggestion  that  he  might  have  been  unable  to  do  that 
with  advantage,  on  account  of  the  rights  of  the  superior  landlord 
under  whom  he  held,  would  not  be  a  sufficient  reason  for  not  doing 
so,  and  for  the  course  which  he  pursued  in  determining  the  lease. 
His  co-trustee,  as  appears  from  the  letter  set  out  in  the  bill,  did 
not  concur  in  his  proceedings,  but  considered  that  the  trustees 
ought  to  proceed  to  a  sale  of  the  furniture. 

It  is  a  well-established  doctrine  in  this  Court,  that  if  a  trustee 
or  agent  mixes  and  confuses  the  property  which  he  holds  in  a 
fiduciary  character  with  his  own  property,  so  as  that  they  cannot 
be  separated  with  perfect  accuracy,  he  is  liable  for  the  whole. 
This  doctrine  was  explained  by  Lord  JSldon  in  Lupton  v.  White  (1). 

In  this  case  it  is  impossible  to  say  how  much  of  the  £250  received 
by  the  Defendant  Addison  from  Fouler  for  repairs  consisted  of 
what  was  due  under  the  covenant  to  repair  in  the  underlease.  The 
consequence  is,  that  the  vfhole  £250  is  liable  to  the  demands  of  the 
cestui  que  trust  so  far  as  necessary  to  make  up,  with  the  other  sums 
admitted  to  be  part  of  the  trust  property,  the  full  amount  of  the 
trust  fund  of  £520,  with  interest  at  5  per  cent*  per  annum  from  the 

.  (1)  15  Ves,  482. 


VOL.  YEL]  EQUITY  OASES.  •  .  471 

30th  of  April,  1865,  and  there  must  be  a  declaration  to  that  effect,  V.-0.  S. 

and  an  order  against  the  Defendant  Addison  to  pay  that  amount,  1869 

and  he  must  pay  the  Plaintiffs  costs  of  the  suit    The  Plaintiff  Cook 

must  pay  the  Defendant  Taiham's  costs  as  between  party  and  party,  addxsox. 

and  recover  them  over  from  Addison,  and  Tatham's  costs,  as  between  — 
solicitor  and  client,  must  come  out  of  the  trust  funds.    There  will 
be  no  order  as  to  the  Defendant  Cook's  costs. 

Solicitors :  Messrs.  Paterson,  Snow,  &  Burner/ f  agents  for  Mr. 
Thomas  Mingaye  Qdlding,  Wdshcm-le-Willows,  Suffolk;  Messrs. 
Davies,  Son,  Campbell,  &  Beeves ;  Messrs.  PownaM,  Son,  Cross,  & 
Knott. 
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V.-G.M.  BRYDEN  v.  WILLETT. 

J52         Construction  of  WtO—u  Issue  n  restricted  to  u  Children  w— "  Leaving  Issue?  nod 
Feb.  25.  "  Saving  had  Issue.9 

A  testator  gave  the  residue  of  Lis  estate  to  trustees  to  invest  and  pay  one- 
fourth  of  the  inoome  to  each  of  his  four  sisters  for  life,  and  when  and  so  soon 
as  any  of  them  should  die  "  without  leaving  issue/  then  he  directed  that  the 
share  in  the  trust  moneys  of  her  or  them  so  dying  "  without  issue  "  should 
be  divisible  among  his  surviving  sisters,  and  the  issue  of  any  who  might 
then  be  dead,  in  equal  shares,  but  such  issue  to  take  only  their  respective 
"  parent's  "  share ;  and  when  and  so  soon  as  any  of  his  sisters  should  die  and 
"  leave  issue,"  then  upon  trust  to  call  in  the  share  of  her  or  them  so  dying 
"  leaving  issue,"  and  pay  the  same  unto  such  respective  issue,  if  more  than 
one  u  child,"  equally : — 

Held,  that  "  issue  "  here  meant "  children,1*  and  that "  leaving  issue  "  meant 
"  having  had  issue.1* 

One  of  the  testator's  sisters  died,  having  had  two  children,  one  of  whom 
survived  her  mother,  and  the  other  died  in  her  mother's  lifetime,  leaving  a 
family: — 

Held,  that  a  moiety  of  her  mother's  share  vested  in  the  daughter  who  died 
in  her  lifetime,  and  consequently  passed  to  her  family. 

Sheffield  v.  KenneU  (1)  observed  upon. 

WlLLIAM  OWEN  STONE,  by  his  will,  dated  the  17th  of 
December,  1838,  devised  and  bequeathed  his  residuary  real  and 
personal  estate  to  trustees  upon  trust  for  sale,  and  to  pay  an  equal 
fifth  part  of  the  moneys  arising  from  such  sale  to  his  sister,  Maria 
Ann  Stone,  and  to  invest  the  remaining  four-fifths,  and  pay  one 
equal  fourth  part  of  the  dividends  to  each  of  his  four  married 
sisters  therein  named,  for  their  respective  lives  for  their  separate 
use.  The  testator  then  continued  as  follows:  "And  when  and  so 
soon  as  either  or  any  of  my  said  married  sisters  shall  depart  this 
life  without  leaving  issue,  then  I  direct  that  the  part  or  share  or 
parts  or  shares  in  the  said  trust  moneys  of  her  or  them  so  dying 
without  issue  shall  be  divisible  among  all  the  survivors  or  survivor 
of  my  said  sisters  (including  my  said  sister  Maria  Ann  Stone,  whose 
share  shall  be  immediately  paid  to  her  for  her  absolute  use  and 
benefit),  and  the  issue  of  any  who  may  then  be  dead,  in  equal 
parts  or  shares,  but  such  issue  to  take  only  their  respective  parent's 

(1)  27  Beav.  207 ;  4De  G.  &  J.  693. 
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share  therein.  .  .  .  And  whan  and  so  boob,  aa  either  or  any  of  my     T.-01  M. 
said  married  sisters  shall  depart  this  life  and  leave  issue,  then  upon       1869 
trust  that  my  said  trustees  do  and  shall  call  in  the  original  and     Bbtdw 
accruing  share  or  shares  in  the  said  moneys  of  her  or  them  so    w* 
dying  leaving  issue,  and  pay  the  same  unto  such  respective  issue,       — 
if  more  than  one  child,  equally  to  be  divided  between  them  for 
their  respective  absolute  benefit" 

The  testator  died  on  the  28th  of  September,  1839,  leaving  his 
five  sisters  named  in  his  will  surviving.  One  of  the  married 
sisters,  Elizabeth  Johnson,  died  on  the  29th  of  April,  1867,  having 
had  two  children,  Isabella  Owen  Bryden,  the  Plaintiff  in  the  present 
suit,  who  married  in  her  mother's  lifetime  and  had  children,  and 
Anna  Maria  Johnson*  who  married  George  BeU  Irving,  and  died 
on  the  19th  of  October,  1852,  that  is,  in  her  mother's  lifetime, 
leaving  three  children,  who  were  Defendants  in  the  suit. 

The  question  in  the  suit — which  was  for  the  administration  of 
Mrs.  Johnsons  share  under  the  will — was  whether  Mrs.  Bryden, 
who  survived  her  mother,  was  entitled  to  the  whole  of  her  mother's 
share,  or  to  a  moiety  only,  the  other  moiety  to  go  to  the  children 
of  her  sister,  Mrs.  Irving,  who  died  in  her  mother's  lifetime. 

Mr.  Pearson,  Q.C.,  and  Mr.  Carrey,  for  the  Plaintiff,  Mrs. 
Bryden : — 

The  direction  in  the  will  being  that  the  issue  shall  take  their 
parent's  share,  the  word  "issue"  should  be  construed  in  the  re- 
stricted sense  of  "  children  :n  Prnen  v.  Osborne  (1).  And  the  tes- 
tator by  using  the  words  "  such  respective  issue,  if  more  than  one 
child,"  interprets  his  own  language,  and  evidently  intended  that 
the  word  "  issue  "  should  be  taken  as  synonymous  with  "  child  "  or 
u  children  :"  Ryan  v.  Cowley  (2) ;  Farrani  v.  Nichols  (3) ;  Carter 
v.  Bentall  (4).  Upon  this  construction  Mrs.  Irving9 s  family  cannot 
be  entitled  to  anv  share,  since  Mrs.  Johnson  did  not  "  leave  "  her 
daughter  surviving  her :  Sheffield  v.  Kennett  (5). 

Mr.  WinUe,  for  other  parties  in  the  same  interest  :— 

In  one  part  of  the  will  the  testator  directs  that  the  " issue"  of 

(1)  11  Sim.  182.  (3)  9  Beav.  327. 

(2)  IAoyd  &  ©odd,  7.  (4)  2  Ibid.  551. 

(6)  27  Bear.  207 ;  4  De  G.  &  J.  593. 
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Y.-O.  M.     any  of  his  deceased  sisters  shall  take  their  "  parent'*  "  share ;  hence 

1869       by  the  reference  to  the  parents,  the  word  "  issue  "  is  here  neces- 

Bbtdkn     sarily  restricted  to  children:    Sibley  v.  Pdrry  (I);    Bhodes  v. 

Wiilmr.    J*****  (2) :   Lanphier  v.  Buck  (3) ;   Bess  v.  Boot  (4).    And  the 

—        word  "  issue/'  having  this  particular  meaning  in  this  part  of  the 

will,  must  receive  the  same  construction  throughout:  Bhodes  v. 

Bhodes ;  Bidgeway  v.  Munkittrick  (5)* 

Mr.  Cotton,  Q.C.,  and  Mr.  Law,  for  the  children  of  Mrs.  Irving  :— 

We  contend  that  the  word  "  issue  "  may  be  taken  in  its  general 
and  ordinary  sense,  and  that  there  is  no  inconsistency  in  holding 
that  the  word  "  parent "  may  not  be  confined  to  a  sister  of  the 
testator,  but  may  mean  a  child  of  such  sister.  This  larger  con- 
struction was  adopted  in  Boss  v.  Boss,  and  is  not  to  be  cut  down 
by  the  word  "  child,"  which  should  be  considered  as  co-extensive 
with  issue :  Wyth  v.  Blackman-  (6) ;  DalzeU  v.  Welch  (7). 

But  if  the  Court  should  be  of  opinion  that  the  word  "issue" 
should  be  restricted  to  "  children,"  we  contend  that,  according  to 
the  testator's  plain  intention,  Mrs.  Irving  took  a  vested  interest  at 
her  birth ;  and  the  principle  followed  in  all  cases  of  this  kind  is, 
that  where  you  find  an  intention  that  a  child  shall  take  a  vested 
interest  at  a  particular  period,  and  words  introduced  which  would 
divest  the  interest  in  the  event  of  the  parent  dying  without  leaving 
the  child  surviving,  if  the  interest  has  once  vested  the  Court,  con- 
sidering that  the  testator  has  intended  to  make  provision  for  the 
child,  will  struggle  to  maintain  the  vested  gift  rather  than  take 
it  away  from  the  issue.  Upon  this  principle  the  words  "  leaving 
issue "  should  be  construed  as  "having  had  issue ;"  White  v.  Hill  (S) ; 
Kennedy  v.  Sedgwick  (9);  Walker  v.  Simpson  (10);  Ex  parte 
Hooper  (11) ;  Marshall  v.  Hill  (12) ;  Martin  v.  Hdgaie  (13). 

Mr.  Pearson,  in  reply,  referred  to  Smith  v.  Horsfall  (14). 

(1)  7  Ves.  522.  (8)  Law  Rep.  4  Eq.  263. 

(2)  27  Beav.  413.  (9)  3  K.  &  J.  540. 

(3)  2  Dr.  &  Sm.  484,  492.  (10)  1  Ibid.  713. 

.  (4)  20  Beav.  645.  (11)  1  Drew.  264. 

(5)  1  Dr.  &  W.  84.  (12)  2  M.  &  S.  608. 

(6)  1  Ves.  Sen.  197.  (13)  Law  Rep.  1  H.  L.  175. 

(7)  2  Sim.  319.  (14)  25  Beav.  628. 
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Sib  R.  Malins,  V.C. : —  V.-c.  M. 

The  point  I  have  now  to  decide  is,  whether  Mrs.  Bryden,  the  JjjJJJ 
only  child  of  Mrs.  Johnson  who  survived  her,  takes  the  whole  of  Brtdex 
her  mother's  share,  or  whether  it  is  to  be  divided  into  two  shares  Wili.ett. 
between  Mrs.  Bryden  who  survived  her  mother,  and  Mrs.  Irving, 
who  died  in  her  mother's  lifetime,  leaving  a  family.  Now  if  the 
words  of  this  will  oblige  me  to  come  to  the  conclusion  that  the 
daughter  who  married  in  her  mother's  lifetime  and  had  a  family  is 
to  take  the  whole  of  this  property  to  the  exclusion  of  her  sister 
who  did  precisely  the  same,  that  is,  married  and  had  a  family,  but 
happened  to  die  in  her  mother's  lifetime,  it  is  about  as  gross  an 
injustice,  and,  in  my  opinion,  as  gross  a  violation  of  the  plain 
intention  of  this  testator,  as  could  well  be ;  because  I  am  satisfied 
that  his  intention  was  to  give  the  property  to  each  of  his  sisters  for 
life,  with  remainder  to  their  children ;  and  it  was  only  in  the  event 
of  their  dying  without  children  that  he  intended  the  property  to  go 
ovet,  and  he  did  not  intend  to  attach  any  importance  to  the  cir- 
cumstance of  the  children  surviving  the  parent.  Still  I  must  take 
the  words  as  I  find  them. 

It  is  not  questioned  that,  as  a  general  rule,  where  there  is  a  gift 
for  life  with  remainder  to  the  issue  of  the  tenant  for  life,  the  word 
"issue"  will  comprehend  issue  to  the  remotest  generation,  unless 
there  be  something  to  restrict  or  qualify  the  words  of  the  gift. 
But  in  this  case  the  testator  has  interpreted  his  own  language,  and 
shewn  that  by  *  issue"  he  means  "children,"  or  issue  only  of  the 
first  generation,  for  he  says  the  share  is  to  go  to  the  "  issue  if 
more  than  one  child."  The  same  interpretation  was  adopted  in 
Carter  v»  Bentall  (I),  and  in  the  numerous  authorities  there  cited, 
and  it  is  according  to  the  plain  rule  of  common  sense.  Therefore 
I  am  opinion  that  the  objects  of  this  gift  are  issue  not  more  remote 
than  children. 

There  is  nothing  more  firmly  settled,  I  apprehend,  than  that 
where  there  is  a  gift  to  a  parent  for  life,  with  remainder  to  the 
children  in  such  a  form  as  will  give  vested  interests  to  the  children, 
either  at  their  birth  or  at  a  particular  age,  and  that  gift  is  followed 
by  a  limitation  over  if  the  parent  shall  die  without  "  leaving " 

(1)  2  Beav.  551.  j 
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V.-G.  M.     children,  the  word  "  leaving  "  there  means  "  having,"  or  "  having 

1869        had."    That  interpretation  was  settled  so  long  ago  as  in  Maffland 

Brymn     v.   Chalie  (1),  and  was  adopted  in  Ex  parte  Hooper  (2),  by  Sir 

Willitt     Janie*  Parker  in  the  remarkable  case  of  In  re  Thompson's  2Vttrf(3), 

in  Kennedy  v.  Sedgwick  (4),  in  Marshall  v.  IZtZZ  (5),  and  lastly  in 

White  v.  2Z*27  (6).  In  the  latter  case  there  was  a  gift  to  the  parent 
for  life  with  remainder  to  the  children,  and  if  the  parent  should 
die  without  leaving  children  then  a  gift  over;  there  the  Vice-Chan- 
cellor, the  present  Lord  Chancellor,  following  those  other  cases, 
which  are  founded  upon  the  commonest  principles  of  justice  and 
sense,  read  the  words  "  without  leaving  children,"  as  in  these 
different  cases  they  always  have  been  read,  namely,  as  meaning 
"without  having  children,"  or  *  without  having  had  children," 
and  therefore  held  that  the  original  gift  took  effect,  and  the  gift 
over  failed  Now  the  difficulty  in  this  case  is,  that  the  gift  itself 
is  introduced  with  the  word  "  leaving."  After  the  gift  to  the  four 
sisters  the  testator  proceeds,  "  when  and  so  soon  as  either  or  any 
of  my  said  married  sisters  shall  depart  this  life  without  leaving 
issue,"  and  so  on.  Now  the  word  "  leaving"  in  that  clause  must,  as 
I  have  said,  be  read  "having,"  or  "having  had,"  and  I  now  come 
to  the  gift  upon  which  the  whole  question  turns,  "  and  when  and 
so  soon  as  either  or  any  of  my  said  married  sisters  shall  depart  this 
life  and  leave  issue,  then  upon  trust  that  my  said  trustees  do  and 
shall  call  in  the  original  and  accruing  share  or  shares  in  the  said 
moneys  of  her  or  them  so  dying  leaving  issue,  and  pay  the  same 
unto  such  respective  issue,  if  more  than  one  child,  equally  to  be 
divided  between  them  for  their  respective  absolute  benefit"  Here, 
following  the  previous  interpretation,  I  read  the  words  "leave 
issue"  as  "have  issue,"  or  "having  had  issue,"  the  word  "issue'1 
meaning  "  children  "  according  to  the  testator's  own  interpretation. 
The  gift  over  should  therefore  be  construed  thus :  "  When  anyone 
of  my  sisters  shall  die  having  had  children,  theu  after  her  decease 
her  share  of  my  property,  that  is  a  fourth,  and  her  accruing 
si  tare  also,  shall  go  to  her  children  in  equal  shares." 

The  next  question  is,  when  are  the  children  to  take  ?  There  is  no 

(1)  6  Madd.  243.  (4)  3  K.  &  J.  540. 

(2)  1  Drew.  264.  (5)  2  M.  &  S.  608. 

(3)  5  De  G.  &  Sm.  667.  (6)  Law  Rep.  4  Eq.  265. 
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postponement  here  until  marriage  or  attaining  twenty-one;  but     V.-C.  M. 
that  makes  no  difference,  as  the  present  Lord  Chancellor  points        1809 
out  in  White  v.  HUl  (1),  in  his   observations  on  Bytheeea  v.      bbydes 
Byihesea  (2),  in  which  cases  the  same  thing  took  place,  namely, 
there  was  no  postponement  of  vesting,  and  he  held  that  every 
child  took  a  vested  interest  at  the  moment  of  its  birth.     There  is 
no  impropriety  in  that,  because  the  property  is  thus  kept  in  the 
particular  family,  and  greater  justice  upon  the  whole  is  done  by 
holding  that  the  property  should  go  to  the  family,  according  to 
the  testator's  obvious  intention,  than  by  taking  it  wholly  away 
from  them,  because  the  testator  has  inadvertently  used  the  word 
"leaving"  when  he  means  ''having/'  or  "  having  had."    Now  this 
appears  to  me  to  be  so  plain  that  I  should  have  no  hesitation  what- 
ever, if  it  had  not  been  for  the  case  of  Sheffield  v.  Kennett  (3) ;  to 
my  mind  that  is  about  one  of  the  most  unsatisfactory  cases  I  have 
ever  met  with,  because,  as  reported,  it  is  a  case  in  which  the 
decision  stands  without  any  reasons  whatever  being  given,  when 
strong  reasons  were  manifestly  required  to  support  it.   [His  Honour, 
after  reading  the  case  as  reported,  continued :  — ]    That  case  is,  us 
I  have  said,  wholly  unsatisfactory  to  my  mind.    If  it  were  like 
this  case  I  should  be  bound  to  follow  it,  as  it  was  decided  by  the 
Court  of  Appeal ;  but  I  think  it  is  wholly  dissimilar  to  this  case — 
at  all  events,  if  I  am  wrong  I  can  be  set  right.    1  intend  in  this 
case  to  put  what  I  think  is  a  rational  interpretation  upon  the 
word  "leave,"  and  to  treat  it  as  settled  accordingly  by  the  nu- 
merous authorities  that  have  been  referred  to,  that  in  all  cases 
where  there  has  been  a  gift  which  will  vest,  and  a  gift  over  upon 
the  parent  dying  without  "  leaving  "  issue,  the  word  "  leaving  "  is 
to  be  read  as  "  having,"  or  "  having  had ;"  if  it  were  read  in  any 
other  sense  it  would  do  manifest  injustice,  because  it  would  exclude 
some  of  the  objects  of  the  testator's  bounty,  and  my  opinion  is 
that,  whether  the  word  "  leave "  is  in  the  introductory  clause  of 
the  gift  or  in  the  gift  over,  it  should  equally  be  read  in  a  sense 
that  will  give  effect  to  the  testator's  intention.     If  a  testator 
means  distinctly  to  create  a  gift  contingent  only  upon  surviving 
the  parent,  he  can  very  easily  do  so  by  saying,  for  instance,  "  I 

(1)  Law  Rep.  4  Eq.  265.  (2)  17  Jur.  645. 

(3)  27  Bear,  207 ;  4  De  G.  &  J.  593. 
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V.-O.M.     give  to  my  daughter  for  life,  and  after  her  decease  to  her  children 

1869        living  at  her  death."    I  am  satisfied  that  in  almost  all  cases  of  this 

Brtdbn      kind  the  word  " leaving "  does  not  mean  "leaving"  in  the  pri- 

Willcit     mary  sense,  but  "  having."    That  is  the  interpretation  so  often  put 

upon  it,  that  I  shall  only  be  doing  justice  by  adhering  to  that 

interpretation.  In  the  present  case  the  contrary  would  work  the 
manifest  injustice  which  I  have  pointed  out,  namely,  that  this  lady, 
Sirs.  Johnson,  having  had  two  children,  both  of  whom  married  and 
had  families  in  her  lifetime,  the  one  who  happened  to  survive  her 
would  take  the  whole,  to  the  utter  exclusion  of  the  other  who 
happened  not  to  survive  her.  That  could  not  have  been  the 
intention  of  the  testator.  I  am  satisfied  that  I  am  only  carry- 
ing his  intention  into  effect,  and  putting  a  rational  interpretation 
upon  his  will  by  declaring,  as  I  do,  that  the  share  of  the  property 
given  to  Mrs.  Johnson  vested  in  her  two  daughters,  and  conse- 
quently that  one  moiety  belongs  to  the  Plaintiff,  and  the  other 
moiety  to  the  representatives  of  the  daughter  who  died. 

,  Solicitors :  Messrs.  Senior,  Attree,  &  Johnson. 


V.-C.  m.  MAREIOTT  v.  ABELL. 

]^  Residuary  Legatees— Death  before  Tenant  for  Life— Survivors  or  Survivor— 

Feb.  23.  Divesting  Clause. 

Bequest  to  A.  B.  for  life,  and  after  her  decease  to  eight  persons  in  equal 
shares,  their  interests  therein  to  be  vested  from  the  time  of  the  testator's 
decease ;  and  in  case  of  the  death  of  any  of  the  eight  legatees  before  the 
tenant  for  life,  the  share  or  shares  of  him,  her,  or  them  so  dying  to  be  paid 
to  the  survivors  or  survivor  equally.  The  eight  residuary  legatees  survived 
the  testator,  but  all  died  before  the  tenant  for  life  :— 

Held,  that  survivorship  was  to  be  referred  to  the  death  of  the  tenant  for 
life ;  and  that  as  none  of  the  residuary  legatees  survived  her,  the  divesting 
clause  had  no  operation,  and  each  of  the  residuary  legatees  took  his  original 

gift. 

Crowder  v.  Stone  (1)  questioned. 

GEORGE  BTJTTERWORTH,  by  will,  dated  the  29th  of  July, 
1822,  gave  all  his  real  and  personal  estate  to  trustees  upon  trust 

(1)  8  Buss.  217. 
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to  convert  the  same  into  money,  invest  the  proceeds  as  therein     V.-O.  M. 
mentioned,  and  pay  the  income  to  Martha  Barton  for  life  if  she        1869 
should  so  long  continue  unmarried,  and  after  her  decease  or    Marriott 
marriage  to  pay,  assign,  and  transfer  the  whole  of  the  trust  moneys,      ahrll. 

and  the  securities  on  which  they  should  be  invested,  and  the  income       

thereof,  to  Samuel  Bower,  Catherine  Bower,  John  Marriott,  Hannah 
Marriott,  and  Charles  Butterworth,  in  equal  shares,  their  interests 
therein  to  be  vested  interests  from  the  time  of  his  decease.  And 
he  directed  that  in  case  Charles  Butterworth  should  die  before 
Martha  Barton  should  die  or  be  married,  his  share  in  the  said 
moneys  should  be  paid  to  his  father,  Thomas  Butterworth. 

The  testator  made  a  codicil,  dated  the  20th  of  August,  1822,  by 
which,  after  reciting  the  gift  in  remainder  to  the  five  residuary 
legatees,  but  not  referring  to  the  divesting  clause  as  to  Charles 
Butterworth'*  share,  he  proceeded  as  follows : — "  Now  I  do  hereby 
direct  my  trustees  to  pay,  assign,  and  transfer  the  said  moneys  not 
only  to  the  said  Samuel  Bower,  Catherine  Bower,  John  Marriott, 
Hannah  Marriott,  and  Charles  Butterworth,  but  also  to  Elizabeth 
Ann  Church,  daughter  of  Bavidfihurch,  John  Church,  and  Eliza- 
beth Church,  son  and  daughter  of  Charles  Church,  in  equal  prfrts, 
shares,  and  proportions,  to  and  for  his,  her,  and  their  own  use  and 
benefit  And  I  do  hereby  direct  that  in  case  of  the  death  of  any 
of  them  before  the  death  or  marriage  of  the  said  Martha  Barton,  the 
share  or  shares  of  him,  her,  or  them  so  dying  shall  go  and  be  paid 
to  the  survivors  or  survivor  of  them  equally,  share  and  share  alike ; 
but  in  case  the  said  E.  A.  Church  shall  die  before  that  event,  then 
I  direct  her  share  to  be  paid  to  her  father,  the  said  David  Church, 
to  and  for  his  own  use  and  benefit  And  in  all  other  respects  I 
confirm  my  said  will." 

The  testator  died  soon  after  the  date  of  his  codicil,  leaving  all 
the  persons  named  in  his  will  surviving  him. 

The  eight  residuary  legatees  all  died  in  the  lifetime  of  the 
tenant  for  life.  John  Church  died  first,  in  1 833 ;  Hannah  Marriott, 
the  last  survivor,  died  in  1860.  Martha  Barton,  the  tenant  for 
life,  died  in  1864,  without  having  married.  The  present  bill  was 
filed  by  the  personal  representatives  of  Hannah  Marriott  for  the 
administration  of  the  estate,  and  the  cause  now  came  on  for  further 
consideration. 


480  EQUITY  CASES.  [L.  R. 

V.-C.  M.         Mr.  Caiman  Jones,  for  the  Plaintiffs : — 

1869  The  Plaintiffs  contend  that,  as  to  each  share,  the  survivors  are 

Marriott     to  be  ascertained  at  the  time  when  the  share  went  over,  as  was 
Abell.       decided  in  Growler  v.  Stone  (1),  which  has  been  followed  in  every 
case  in  which  it  has  been  cited. 

[The  Vice-chancellor  :— If  Harrison  v.  Foreman  (2),  and  Stur- 
gess  v.  Pearson  (3),  had  been  brought  to  the  attention  of  Lor  1 
Lyndhurst,  he  would  probably  have  decided  that  case  other- 
wise.] 

Before  those  cases  can  have  any  bearing,  it  must  be  determined 
that  there  were  no  persons  who  could  take  the  share  of  a  legatee 
as  survivors,  and  the  question  to  what  period  survivorship  is  to  be 
referred  is  not  affected  by  those  authorities.  The  present  case  is 
quite  distinct  from  such  cases  as  Cripps  v.  Wolcott  (4),  where  it  is 
necessary  to  refer  survivorship  to  one  fixed  period.  BrigM  v. 
Bowe  (5),  and  Ive  v.  King  (6),  are  precisely  in  point.  White  v. 
Baker  (7)  supports  the  Plaintiff's  case,  and  in  WUmott  v.  Flewitt  (8) 
Vipe-Chancellor  Wood  recognises  the  authority  of  Orowder  v.  Stone, 
and  treats  the  meaning  attributed  by  it  to  "survivors"  as  being 
the  one  generally  to  be  adopted  in  cases  where  the  shares  of  tenants 
in  common  are  given  over  to  survivors.  In  LitU&johns  v.  Horn- 
hold  (9)  the  words  were  peculiar,  and  pointed  to  the  period  of 
distribution  as  the  period  of  survivorship ;  and  neither  Crowder  y. 
Stone,  Bright  v.  Row,  nor  Ive  v.  King,  were  cited.  In  Cambridge 
v.  Rous  (10)  Crowder  v.  Stone  was  not  referred  to.  In  Young  v.  Robert- 
son (11)  no  case  applicable  to  the  present  question  was  referred  to, 
the  only  point  argued  evidently  having  been,  what  was  the  mean- 
ing to  be  attributed  to  the  word  "  vested ;"  so  that  case  really  is 
not  an  authority  against  us.  Hannah  Marriott  then  had  vested  in 
her  her  own  original  share  and  accrued  shares  from  the  other 
residuary  legatees ;  and  as  no  one  survived  her,  she  retained  her 

(1)  3  Ruas.  217.  (6)  16  Beav.  46. 

(2)  5  Ves.  207.  (7)  2  D.  F.  &  J.  55. 

(3)  4  Madd.  411.  (8)  13  W.  R.  856. 

(4)  Ibid.  11.  (9)  21  Beav.  29. 

(5)  3  My.  &  K.  816.  (10)  25  Ibid.  409. 

(11)  4  Macq.  314 ;  8  Jur.  (N.8.)  825. 
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original  share,  as  well  as  the  accrued  shares :  Harrison  v.  Fore-    v.-O.  M. 
man  (1) ;  Sturgess  v.  Pearson  (2) ;  Be  Corbetfs  Trusts  (3).  1869 

Mr.  W.  Barber,  for  the  executor  of  Tlwmas  Butterworth,  who  was     Mabbo1t 
also  the  personal  representative  of  the  testator : —  Abill. 

I  contend  that  there  is  nothing  in  the  codicil  to  defeat  the  gift 
over  of  Charles  Butter wortK 8  share  to  Thomas  Buttencorth,  the 
clause  of  survivorship  referring  only  to  the  three  new  legatees,  and 
that  this  share  now  belongs  to  the  estate  of  Thomas.  The  codicil 
does  not  take  away  the  original  gift  by  the  will,  but  only  introduces 
fresh  persons  to  share  in  it. 

Mr.  Chitty,  for  the  personal  representatives  of  Charles  Butter- 
worth: — 

The  gift  over  of  Charles  ButterwcrtKs  share  was  revoked  by  the 
codicil,  which  makes  a  different  gift  over  of  it  on  the  same  event. 
As  to  the  period  of  survivorship,  I  support  the  case  of  the  Plaintiffs. 
Orowder  v.  Stone  (4)  has  never  been  questioned  on  this  point:  Bane- 
hgh  v.  Bandagh  (5).  The  cases  of  Sturgess  v.  Pearson  and  Harri- 
son v.  Foreman  could  not  be  cited  in  Crowder  v.  Stone,  for  neither 
of  them  touched  the  questions  there  to  be  decided,  viz.,  to  what 
period  survivorship  was  to  be  referred,  the  testator  having  in  each 
of  them  by  express  words,  about  the  meaning  of  which  there  could 
he  no  dispute,  referred  it  to  the  death  of  the  tenant  for  life.  They 
establish,  that  where  a  gift  over  to  survivors  fails  for  want  of  a 
survivor,  the  original  gift  remains  unaffected ;  but  they  furnish  no 
help  in  ascertaining  the  period  to  which  survivorship  is  to  be 
referred. 

Mr.  Bodufdly  for  the  personal  representative  of  John  Church, 
referred  to  Page  v.  May  (6),  but  was  stopped  by  the  Court. 

Mr.  Herbert  Smith,  for  the  heir-at-law  of  the  surviving  trustee. 

Sib  R.  Malxns,  V.O.  :— 

The  testator  having  by  his  will  given  his  property  after  the 
death  of  Martha  Barton  to  five  persons,  added  by  a  codicil  three 

(1)  5  Ves.  207.  (4)  3  Ruse.  217. 

(2)  4  Madd.  411.  (5)  2  My.  &  K.  ^41,  448. 

(3)  Joh.  591.  (6)  24  Beav.  328. 
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V.-C.  M.     others,  making  eight,  with  a  provision  that  if  any  of  them  died 

1869        before  the  death  of  Martha  Barton  the  share  or  shares  of  him,  her, 

Mabbtott    or  them  so  dying  should  go  to  the  survivors  or  survivor  of  them. 

Abell.      ^  ^e  eight  died  *n  the  lifetime  of  Martha  Barton,  the  tenant  for 

life,  and  the  question,  under  these  circumstances,  is,  who  became 

entitled  to  the  residuary  estate.  Before  I  go  into  the  main  point, 
I  may  advert  to  the  argument  of  Mr.  Barber,  that  the  words  added 
by  the  codicil,  "  I  do  hereby  direct  that  in  case  of  the  death  of  any 
of  them  n  applied  only  to  the  three  residuary  legatees  who  were 
added  by  the  codicil.  As  -all  eight  formed  a  class,  my  opinion  is 
that  those  words  referred  to  the  whole  class,  and  consequently  that 
if  the  clause  of  survivorship  has  come  into  operation,  it  operates 
upon  the  share  of  Charles  Buttenoorth,  and  that  whether  it  has,  in 
the  events  which  have  happened,  taken  effect  or  not,  it  is  incon- 
sistent with  and  revokes  the  gift  over  to  Thomas  Buttenoorth. 
Then  as  to  the  main  question,  the  construction  relied  on  by  Mr. 
Jones  and  Mr.  Chitty  is,  that  the  words  "survivor  or  survivors" 
apply  on  the  death  of  each  person,  so  that  as  each  died  his  or  her 
share  went  to  the  then  survivors,  that  is,  when  the  first  died  his 
share  went  to  the  seven  who  survived ;  when  the  next  one  died, 
his  share  went  to  the  six,  and  so  on ;  the  consequence  of  which 
would  be,  that  of  all  those  persons,  the  only  one  who  would  not 
transmit  any  interest  to  a  representative  would  be  that  one  who 
died  first ;  on  the  second  dying,  his  original  eighth  share  would  go 
over  to  the  six  survivors ;  but  his  seventh  of  an  eighth  acquired 
from  the  first  who  died  would  not,  and  so  on,  on  the  death  of  each 
succeeding  one. 

Now  this  would  be  a  very  curious  disposition  of  the  property, 
and,  in  my  opinion,  probably  opposed  to  the  intention  of  the 
testator.  All  these  are  cases  of  intention,  and  the  rules  adopted 
by  the  Court  have  regard  to  the  probable  intention.  One  sees 
that  if  there  be  a  gift  either  of  real  or  personal  estate  to  one  for 
life  or  a  limited  period,  and  then  a  gift  to  a  class,  and  the  "  sur- 
vivors or  survivor  n  of  that  class,  the  word  "  survivor  "  is  uniformly 
referred  to  the  period  of  distribution.  That  was  settled  by  Cripps 
v.  Wokott  (1),  with  respect  to  personal  estate,  and  now  by  Qregsons 
Trust  Estate  (2),  overruling  Doe  v.  Prigg  (3),  as  to  real  estate.  In 
(1)  4  Madd.  11.  (2)  2  D.  J.  &  S.  428L  (3)  8  15.  &  C.  23L 
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this  case  it  is  not  disputed  that  if  there  had  been  a  gift  to  Martha     V.-O.M. 
Barton  for  life,  and  after  her  death  to  the  eight,  or  the  survivors   *    1869 
or  survivor  of  them,  then  if  one  only  survived  her,  that  one  would    mabbiott 
hare  taken  the  whole,  and  that  if  all  eight  died  in  her  lifetime,      abell 

there  being  no  person  or  persons  answering  the  description  of  "  sur-       

Yiror  or  survivors,"  the  original  gift  in  favour  of  the  whole  class 
would  be  undisturbed,  and  the  property  would  go  to  the  representa- 
tives of  the  eight  But  it  is  not  a  gift  in  that  form,  and  the  Court 
must  determine  to  what  period  the  words  of  survivorship  refer. 
What  is  the  testator  directing  his  attention  to?  There  is  a  gift  in 
the  will  to  Martha  Barton  for  life,  and  after  her  decease  or  mar- 
riage to  the  five  persons  named  in  the  will,  to  whom  three  more 
are  added  by  the  codicil,  and  then  there  is  a  clause  of  survivorship 
in  the  event  of  any  of  the  legatees  dying  before  the  death  of 
Martha  Barton.  The  testator  was  directing  his  attention  to  the 
death  of  Martha  Barton,  and  the  words  u  survivor  or  survivors  * 
must  be  taken  as  referring  to  that  period,  and  at  that  time,  there 
being  no  person  to  answer  the  description,  the  gift  over  cannot 
operate.  I  drew  counsel's  attention  to  Sturgess  v.  Pearson  (1), 
which  is  in  principle  the  same  as  the  present  case,  where  there  was 
a  gift  to  a  mother  for  life,  remainder  to  her  three  children  as 
tenants  in  common ;  there  there  was  the  divesting  clause,  restrict- 
ing it  to  such  as  should  be  living  at  her  decease.  All  three  died 
in  her  lifetime.  Was  that  to  deprive  them  of  all  interest  ?  There- 
fore the  Court  had  the  choice  of  holding  that  the  gift  failed  alto- 
gether, or  that  the  divesting  clause  had  no  operation,  and  the 
decision  in  that  case  was,  that  the  original  interests  of  the  three 
children  remained  undivested,  and  passed  to  their  representa- 
tives. 

In  Harrison  v.  Foreman  (2)  Sir  W.  Grant  held  that  the  original 
gift  remained  where  there  was  a  gift  over  to  the  survivor  living 
at  the  death  of  the  tenant  for  life,  and  none  of  the  legatees  did 
survive  that  event.  It  is  said  that  the  construction  I  am  putting  on 
the  words  "  survivor  or  survivors  n  is  opposed  to  Lord  Lyndhurst's 
decision  in  Orowder  v.  Stone  (3),  a  decision  no  doubt  in  favour  of 
Mr.  Jones9  and  Mr.  Chiitys  contention,  that  on  the  death  of  each 

(1)  4  Madd.  411.  (2)  5  Ves.  207 

(3)  3  Rum.  217 


V. 

Abbll. 


484  EQUITY  OASES.  [L.  R 

Y.-C.  M.  his  share  went  to  the  then  survivors.  But  however  eminent  Lord 
1869  Lyndhurst  was,  and  however  much  weight  attached  to  his  opinion, 
Mabbiott  my  impression  is  that  his  decision  never  was  followed  in  any  case 
in  which  Harrison  v.  Foreman  (1)  and  Sturgess  v.  Pearson  (2) 
were  cited,  LiUlejohns  v.  Household  (3)  being  opposed  to  it  as  well 
as  Cambridge  v.  Rous  (4).  I  think,  therefore,  the  law  is  now  settled 
that  where  there  is  a  tenancy  for  life,  with  remainder  to  children 
and  the  survivor  and  survivors,  that  will  carry  the  whole  fund  to  the 
survivors,  and  that  if  none  survive  the  tenant  for  life  the  divesting 
clause  has  no  operation.  Here  the  testator  was  directing  his  atten- 
tion solely  to  the  death  of  Martha  Barton,  and  intended  those  who 
survived  her  to  take,  not  those  who  survived  each  other.  But  there 
being  none  surviving  her,  the  original  gift  remains,  and  there  will 
be  a  declaration  to  that  effect.  This  applies  also  to  the  share  of 
Charles  Buttenoorth ;  his  original  gift  remains. 

Solicitors  for  the  Plaintiffs :  Messrs.  Richards  &  Walker. 
Solicitor  for  the  Defendant :  Mr.  Barker. 


Feb.  i. 


V.-0.  m.  in  re  POTTER 

1869 

Infant  Married  Woman—Petition  for  Settlement— 18  <fc  19  Viet.  c.  43. 

Upon  the  Petition,  by  next  friend,  of  an  infant  married  woman,  not  a 
ward  of  Court,  for  a  settlement  of  her  property : — 

Held,  that  the  Court  has  no  power  over  the  property  of  an  infant,  not 
being  a  ward  of  Court,  who  marries  after  attaining  the  age  at  which  she  is 
capable  of  contracting  marriage ;  and  that  no  jurisdiction  is  in  such  a  case 
conferred  by  the  Act  18  &  19  Vict.  c.  43. 

THIS  was  the  Petition  of  Elizabeth  Potter,  an  infant  of  seventeen 
years  old,  by  Alfred  Walford,  her  uncle  and  next  friend. 

It  stated  that  Elizabeth  Moreton,  the  grandmother  of  the  Peti- 
tioner, by  her  will,  dated  in  September,  1862,  gave  and  devised  all 
her  real  and  personal  estate  to  three  trustees,  upon  trust  as  to  one 
moiety  thereof  to  receive  and  invest  the  rents  and  annual  produce 

(1)  6  Ves.  207.  (3)  21  Bear.  29. 

(2)  4  Madd.  411.  (4)  25  Ibid.  409. 
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until  the  Petitioner  should  have  attained  twenty-one  or  been  mar-     V.-O.M. 
ried  under  that  age  with  the  consent  of  her  guardians.    And  after        1869 
she  should  have  attained  such  age,  or  been  married  with  consent,       i^ 
then  as  well  as  to  the  undivided  moiety  as  to  the  investments      PoTTEB- 
thereof,  upon  trust  to  pay  the  rents,  dividends,  and  annual  produce 
to  the  Petitioner  for  life,  for  her  sole  and  separate  use,  without 
power  of  anticipation,  and  after  the  decease  of  the  Petitioner,  then 
upon  trust  for  such  person  or  persons  as  she  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  upon  trust  for  all  the  chil- 
dren of  the  Petitioner,  in  equal  shares.   And  the  testatrix  declared 
that  if  the  Petitioner  should  not  live  to  attain  a  vested  interest  in 
the  property,  then  upon  the  trusts  therein  mentioned.    The  will 
contained  no  trust  or  disposition  of  the  property  in  the  event  of  the 
Petitioner  attaining  a  vested  interest  and  dying  without  having 
exercised  her  power  of  appointment,  and  without  having  had  a 
child  who  should  attain  a  vested  interest. 

The  Petitioner's  father  and  mother  were  both  dead,  and  she  had 
been  placed  under  the  care  of  a  clergyman  for  education. 

On  the  3rd  of  June,  1868,  the  Petitioner  (having  neither  testa- 
mentary guardian,  nor  guardian  appointed  by  this  Court),  without 
the  consent  or  knowledge  of  any  member  of  her  family,  intermar- 
ried with  Richard  Porter ■,  who  was  an  infant  of  nineteen  years,  and 
was  dependent  for  his  subsistence  on  his  daily  labour  as  a  frame- 
work knitter.  His  father  was  dead,  and  his  mother  was  in  receipt 
of  parish  relief. 

The  Petitioner  would  be  entitled,  on  attaining  twenty-one,  to 
one  moiety  of  real  and  personal  estate  exceeding  £4000. 

The  Petition  prayed  that  a  proper  settlement  of  the  property 
might  be  sanctioned  by  this  Court,  under  or  by  virtue  of  the  Act 
18  &  19  Yict.  c.  43. 

Mr.  Mackeson,  Q.C.,  and  Mr.  Warner,  in  support  of  the  Peti- 
tion:— 

The  Court  has  power  under  the  Act  18  &  19  Yict.  c.  43,  to  make 
a  settlement  after  marriage  upon  an  infant.  The  words  of  the 
first  section  give  power  to  any  infant  to  apply  to  the  Court  to  sanc- 
tion a  settlement  upon  marriage.  The  jurisdiction  founded  upon 
that  Act  is  not  dependent  upon  the  fact  of  the  infant  being  a  ward 
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V.-C.  M.     of  Court.    In  Powell  v.  Oakley  (1)  it  was  held  that  a  post-nuptial 

1869       settlement  of  an  infant's  estate  was  rendered  valid  by  the  above 

l^       Act  when  made  with  the  approbation  of  the  Court    And  in  Wor- 

Potto.      t1iam  y  Pemberton  (2)  Vice-Chancellor  Knight  Bruce  held  that  it 

was  not  necessary  that  the  bill  should  be  filed  with  the  consent  of 

the  infant. 

A  bill  may,  therefore,  be  filed  on  behalf  of  an  infant  married 
woman  without  her  consent,  and  the  uncle  was  justified,  under  the 
circumstances  of  this  case,  in  coming  to  the  Court  to  preserve  the 
property  on  behalf  of  the  infant. 

Mr.  W.  Pearson,  for  B.  Potter,  the  husband  of  the  infant : — 

The  Court  has  no  jurisdiction  to  compel  a  settlement  against  the 
consent  of  an  infant  married  woman.  The  Act  of  Parliament  is 
merely  an  enabling  Act  giving  permission  to  an  infant  to  apply  to 
the  Court  to  validate  an  ante-nuptial  settlement.  This  Petition  is 
filed  against  the  wish  of  the  infant,  and  the  property  is  already 
sufficiently  secured  for  the  life  of  the  infant  by  the  will  under 
which  she  takes  the  property.  The  parties  were  of  full  age  for 
contracting  marriage,  and  there  are  no  circumstances  rendering 
such  a  Petition  requisite.  The  next  friend  ought,  therefore,  to  be 
ordered  to  pay  the  costs  occasioned  by  this  unnecessary  proceeding. 

Mr.  Stirling,  for  the  trustees  of  the  settlement. 

Sib  E.  Malins,  V.C. : — 

I  have  no  jurisdiction  over  the  property  of  any  persons,  male  or 
female,  not  being  wards  of  Court,  who  marry  after  they  shall  have 
attained  the  age  at  which  they  are  capable  of  contracting  marriage. 
The  husband  in  this  case  is  nineteen  and  the  wife  seventeen,  both 
were  therefore  capable  of  entering  into  a  contract  of  marriage,  and 
they  are  now  lawfully  married.  If  the  license  for  the  marriage  was 
obtained  by  means  of  a  false  declaration,  that  would  be  punish- 
able under  the  criminal  law,  but  it  would  not  give  me  jurisdiction 
over  the  property.  If  the  infant  had  been  a  ward  of  Court,  then, 
according  to  the  decision  in  Powell  v.  Oakley,  the  Court  might 
have  imposed  terms  on  the  husband  that  a  settlement  should  be 

(1)  34  Bear.  675.  (2)  1  Do  G.  &  Sm.  644. 
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made.    It  might  be  proper  and  expedient  to  settle  the  property  in     V.-C.  M. 
this  case,  but  if  I  were  to  make  an  order  for  a  settlement,  it  would        1869 
not  be  binding  if  I  have  no  jurisdiction,  because  when  the  young       7^ 
lady  comes  of  age  she  may  apply  to  the  Court  to  set  it  aside.  Potteb. 

In  my  opinion  the  Act  does  not  give  me  jurisdiction  to  sanction 
a  post-nuptial  settlement  where  the  lady  is  not  a  ward  of  Court. 

There  is  no  doubt  that  a  bill  might  be  filed  for  a  female  infant 
without  her  consent,  but  these  proceedings  are  taken  against  her 
consent  and  that  of  her  husband,  and  it  asks  that  a  post-nuptial 
settlement  may  be  made  in  pursuance  of  an  Act  of  Parliament 
which  provides  that  the  application  shall  be  made  by  the  infant  or 
her  guardian ;  and  in  this  case  the  Petitioner  is  not  her  guardian. 

With  regard  to  the  case  of  Wortham  v.  Pemberton  (1),  the  cir- 
cumstances were  very  peculiar,  and  the  conduct  of  the  husband  had 
been  so  grossly  improper  that  Vice-Chancellor  Knight  Bruce  pro- 
bably was  induced  to  go  farther  than  he  otherwise  would  have 
done,  and  to  make  an  order  which  was  not  strictly  within  the 
powers  of  the  Court.  At  any  rate,  I  should  not  feel  inclined  to 
follow  that  decision  under  any  circumstances  which  were  not  pre- 
cisely similar. 

With  regard  to  costs,  as  I  am  of  opinion  that  I  have  no  juris- 
diction, and  as  this  property  is  already  effectually,  settled  upon  the 
infant  during  her  life,  I  do  not  think  that  the  next  friend  was 
justified  in  interfering  and  putting  the  parties  to  an  expense  which 
is  a  great  hardship  upon  them.  The  Petition  must*  therefore,  be 
dismissed  with  costs. 

Solicitors  for  the  Petitioner :  Messrs.  STcilbeck  &  Griffith. 
Solicitors  for  the  Bespondent :  Messrs.  Murray  &  Hutchins. 

(1)  1  De  G.  &  Sm.  644 
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V.-O.M.  DIXON  v.  HOLDEN. 

1808 


Feb.  24. 


Injunction — Injury  to  Reputation — Damage  to  Property. 

The  Court  has  jurisdiction  to  restrain  the  publication  of  any  document 
tending  to  the  destruction  of  property,  whether  consisting  of  money  or  of 
professional  reputation  by  which  property  is  acquired. 

The  publication  of  a  notice  stating  that  the  Plaintiff  was  a  partner  in 
a  bankrupt  firm  restrained. 

A  HE  Plaintiff,  William  Dixon,  was  a  merchant  at  Liverpool.  Pre- 
viously to  December,  1850,  Hugh  Dixon  and  Launcelot  Dixon 
carried  on  business  at  Liverpool  in  partnership  under  the  firm  of 
Dixon  Brothers,  and  at  the  same  time  Hugh  Dixon  and  Launcelot 
Dixon  carried  on  business  at  San  Francisco  in  partnership  with  the 
Plaintiff  and  Alexander  Forbes  as  merchants  under  the  firm  of 
Dixon,  Forbes,  &  Co.,  which  latter  partnership  expired  in  1851, 
and  the  dissolution  was  duly  published  at  San  Francisco.  The 
Plaintiff  and  A.  Forbes  had  no  interest  in  the  house  of  Dixon 
Brothers.  On  the  24th  of  December,  1850,  the  firm  of  Dixon 
Brothers  stopped  payment,  and  executed  an  assignment  for  the 
benefit  of  their  creditors,  and  John  Holden,  the  Defendant,  acted  as 
solicitor  for  them  in  winding  up  their  affairs.  In  December,  1851, 
Dixon  Brothers  were  adjudicated  bankrupts,  and  in  the  course  of 
the  proceedings  in  bankruptcy  it  appeared  that  neither  the  Plaintiff 
nor  his  firm  of  Dixon,  Forbes,  &  Co.  were  indebted  to  Dixon 
Brothers. 

The  Plaintiff  returned  from  San  Francisco  in  1852,  and  had 
been  for  the  last  eleven  years  in  co-partnership  with  his  brothers 
Hugh  and  Launcelot  Dixon  at  Liverpool  trading  under  the  firm  of 
W.  Dixon  &  Co.,  and  had  a  high  standing  in  Liverpool.  For  some 
years  past  the  last-mentioned  firm  had  ceased  to  employ  the 
Defendant  John  Holden  or  his  ion  George  Holden,  who  was  now  in 
partnership  with  him,  as  their  solicitors. 

On  the  23rd  of  September,  1867,  the  Defendants  forwarded  to 
Hugh  Dixon  a  printed  notice,  intended  to  be  published  as  an 
advertisement  in  the  newspapers,  to  the  effect  that  the  joint  cre- 
ditors under  a  petition  for  adjudication  of  bankruptcy  filed  in 
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December,  1851,  against  Hugh  Dixon  and  Launcelot  Dixon,  were     V.-C.  M. 
requested  to  meet  on  a  day  to  be  named,  consequent  upon  the        1869 
recent  new  choice  of  an  assignee  in  the  place  of  John  Hamilton  and       rJ^r 
W.  Sim,  both  deceased,  when  the  creditors  who  had  proved  and 
those  who  had  not  proved  their  debts  under  the  joint  estate 
would  be  consulted  upon  the  outstanding  Californian  joint  assets, 
stated  in  the  balance  sheet  filed  under  the  petition  at  £7671,  and 
on  other  joint  assets  outstanding,  also  on  there  being  two  addi- 
tional solvent  partners,  W.  Dixon  and  A.  Forbes,  and  the- joint 
creditors  were  to  assent  or  to  dissent  from  measures  for  ascertain- 
ing the  said  joint  assets,  and  realizing  the  same  amongst  the  joint 
creditors. 

As  the  above  notice  contained  an  allusion  to  the  Plaintiff,  and 
also  statements  which  he  considered  were  calculated  to  damage  his 
character  and  the  credit  of  his  firm,  a  solicitor  was  consulted,  and 
a  letter  was  written  by  him  to  the  Defendants,  protesting  against 
the  Plaintiff's  name  being  used  as  intended  in  the  advertisement 
In  reply  to  this  the  Defendants  asserted  their  belief  that  the  Plain- 
tiff was  a  partner  with  his  two  brothers,  and  alleged  various  cir- 
cumstances to  the  prejudice  of  the  character  of  the  Plaintiff,  con- 
cluding thus :  "  We  shall  be  glad  to  hear  from  you  again ;  and  in 
the  meantime  we  hold  our  advertisement,  which  is  intended  for  as 
many  local  papets  as  there  are  diverse  residences  of  creditors,  for 
a  day  or  two." 

The  Plaintiff  alleged  that  the  Defendants  were  well  aware  that 
the  Plaintiff  never  was  a  partner,  and  never  had  any  interest  in 
the  firm  of  Dixon  Brothers,  and  that  the  firm  of  Dixon,  Forbes,  & 
Co.  was  not  indebted  to  Dixon  Brothers  at  the  time  of  their  bank- 
ruptcy, and  that  even  if  there  were  any  accounts  between  the 
respective  firms  unsettled  the  same  were  now  barred  by  the  Statute 
of  Limitations  ;  that  the  Plaintiff  had  always  held  a  high  character 
lor  mercantile  honour  and  integrity  at  Liverpool,  and  the  only 
object  of  the  Defendants  in  publishing  the  aforesaid  notice  was  by 
their  insinuations  of  fraud  and  complicity  to  extort  money  from  the 
Plaintiff;  that  the  effect  of  the  publication  of  such  notice  would 
be  most  prejudicial  and  injurious  to  the  mercantile  reputation  of 
the  Plaintiff  and  his  firm,  and  would,  doubtless,  have  the  effect  of 
seriously  damaging  his  business ;   and  that  the  Defendants  still 
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V.-C.  M.     threatened  and  intended  to  publish  the  said  notice,  and  to  insert 
18*9        the  same  as  an  advertisement  in  divers  local  and  other  papers. 
Dixon  f^he  hill  prayed  that  the  Defendants  might  be  restrained  by 
Holden      injunction  from  publishing  the  said  printed  notices  as  advertise- 
ments  in  any  local  or  other  paper,  and  from,  in  any  manner,  dis- 
tributing them,  and  that  all  the  said  printed  notices  might  be 
ordered  to  be  delivered  up  to  be  destroyed,  and  that  the  Defen- 
dants might  pay  the  costs  of  the  suit 

An  interim  injunction  had  been  granted,  and  the  cause  now 
came  on  upon  the  hearing. 

Mr.  Little,  Q.C.,  and  Mr.  Proctor,  in  support  of  the  motion  :— 

This  is  a  case  in  which  the  Plaintiff  would  sustain  an  injury  to 
his  reputation  and  to  his  business  by  the  publication  of  the  adver- 
tisement printed  by  the  Defendants.  The  Court  has  therefore 
power  to  interfere  by  injunction  to  restrain  such  conduct.  In 
Bouth  v.  Webster  (1)  the  Court  granted  an  injunction  to  restrain 
the  directors  of  a  company  from  using  the  name  of  the  Plaintiff 
without  authority  as  a  trustee  of  the  company,  on  the  ground  that 
he  might  be  thereby  subject  to  responsibilities ;  and  in  Bullock  v. 
Chapman  (2)  an  injunction  would,  no  doubt,  have  been  granted  to 
restrain  the  Defendants  from  returning  the  name  of  a  person  as 
a  shareholder  when  he  was  not  so  in  fact,  if  the  case  had  been 
perfectly  clear  upon  the  evidence.  Springhead  Spinning  Company 
v.  Riley  (3)  is  in  all  respects  an  authority  in  support  of  this  appli- 
cation. 

Mr.  Olasse,  Q.C.,  and  Mr.  Morris,  for  the  Defendants : — 

If  the  Plaintiff  has  any  case  against  the  Defendants,  his  remedy 
is  at  common  law  upon  an  action  for  libel  This  is  shewn  by  the 
case  of  Fleming  v.  Newton  (4),  where  Lord  Cottenham  said  that 
granting  an  injunction  to  restrain  the  publication  of  a  libel  was 
interfering  with  the  jurisdiction  conferred  upon  juries  by  the  Act 
55  Geo.  3,  c.  42,  to  try  all  matters  of  libel  and  defamation.  A 
jury,  he  said,  was  the  proper  tribunal  for  such  injuries.  There  is 
no  proof  of  any  wrong  done  to  the  Plaintiff;  it  is  simply  an  inter- 

(1)  10  Beav.  561.  (3)  Law  Rep.  6  Eq.  551. 

(2)  2  De  G.  &  Sm.  211.  (4)  1  H.  L.  0.  363. 
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ference  with  his  name.    He  alleges  that  it  will  have  a  damaging     V.-O.M. 
effect  upon  his  business ;  but  there  is  no  affidavit  in  support  of       1869 
that  allegation.    At  the  utmost  it  is  an  anticipated  injury,  and  in       dixok 
such  a  case  this  Court  cannot  interfere.    The  intended  meeting  of     holdej? 

creditors  was  for  the  purpose  of  taking  into  consideration  whether       

the  Plaintiff  was  a  partner  or  not,  and  how  far  he  might  have 
made  himself  liable  to  the  creditors.  This  was  a  perfectly  justifi- 
able object,  and  no  damage  could  arise  to  the  Plaintiff's  character 
or  business  by  raising  this  question  at  the  meeting. 

Li  Clark  y.  Freeman  (1)  Lord  Lang  dale  refused  to  grant  an 
injunction  where  the  alleged  injury  was  to  the  reputation  of  the 
Plaintiff. 

Mr.  Little,  in  reply : — 

Wherever  an  injury  complained  of  is  one  that  will  affect  the 
property  of  a  person,  then  the  Court  of  Chancery  has  jurisdiction, 
notwithstanding  that  the  Defendant  may  be  punishable  at  law  for 
a  libel.  The  fact  that  a  merchant's  reputation  is  injured  is  of  itself 
sufficient  to  prove  that  his  property  will  be  damaged. 

Sib  R  Malins,  V.C.,  after  fully  stating  the  circumstances  set 
forth  in  the  bill,  and  the  correspondence  between  the  parties, 
continued : — 

The  Defendants  have  no  right  to  suggest,  as  they  do  by  the 
notice  they  threaten  to  publish,  that  the  Plaintiff  was  a  partner  in 
a  bankrupt  firm.  It  is  sworn,  and  I  am  satisfied  it  is  correctly 
sworn,  that  the  present  firm  of  W.  Dixon  &  Co.  has  nothing  to  do 
with  the  firm  of  Dixon  Brotliers,  which  was  bankrupt;  yet  the 
publication  intended  to  be  circulated  by  the  Defendants  states, 
not  only  that  he  was  a  member  of  that  firm,  but  that  he  has  con- 
cealed the  fact  from  the  creditors,  and  has  thereby  defrauded  them 
of  the  contributions  which,  as  partner  of  that  firm,  he  would  be 
bound  to  make,  and  which  contributions,  if  made,  would  have 
resulted  in  payment  of  the  creditors  in  full.  When  remonstrated 
with  in  a  very  proper  letter  written  by  the  solicitor,  the  Defen- 
dants, instead  of  apologizing  to  Mr.  Dixon  for  the  grievous  offence 
they  had  been  guilty  of,  actually  repeat  the  offence  in  a  more 

(1)  HBeav.112. 
Vox*  VIL  2  0  2 
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Y.-C.  M.     aggravated  form,  saying  that  they  will  bring  this  gentleman  to  the 
1869        bar  of  justice,  and  will  prove  that  he  was  a  member  of  the  bankrupt 

*  w  I  am  *°ld  that  a  Court  of  Equity  has  no  jurisdiction  in  such  a 
case  as  this,  though  it  is  admitted  it  has  jurisdiction  where  property 
is  likely  to  be  affected.  What  is  property  ?  One  man  has  pro- 
perty in  lands,  another  in  goods,  another  in  a  business,  another  in 
skill,  another  in  reputation ;  and  whatever  may  have  the  effect  of 
destroying  property  in  any  one  of  these  things  (even  in  a  man's  good 
name)  is,  in  my  opinion,  destroying  property  of  a  most  valuable 
description.  But  here  it  is  distinctly  sworn  to,  and  cannot  be 
denied,  that  the  effect  of  this  will  be  seriously  damaging  to  the 
Plaintiff's  business  of  a  merchant 

Now  the  business  of  a  merchant  is  about  the  most  valuable 
kind  of  property  that  he  can  well  have.  Here  it  is  the  source 
of  his  fortune,  and  therefore  to  be  injured  in  his  business  is  to  be 
injured  in  his  property.  But  I  go  further,  and  say  if  it  had  only 
injured  his  reputation,  it  is  within  the  jurisdiction  of  this  Court  to 
stop  the  publication  of  a  libel  of  this  description  which  goes  to 
destroy  his  property  or  his  reputation,  which  is  his  property,  and, 
if  possible,  more  valuable  than  other  property. 

In  this  case  I  go  on  general  principle,  and  I  am  fortified  by 
authority.  General  principle  is  in  favour  of  it,  but  authority  is 
not  wanting. 

It  is  contended  that  Lord  Cottenham  has  laid  it  down  in  Fleming 
v.  Newton  (1)  that  this  Court  has  no  jurisdiction  to  restrain  the 
publication  of  a  document  like  this.  When  I  look  at  the  report, 
I  find  that  Lord  Cottenham  abstains  from  laying  down  a  rule  in  that 
case,  but  expresses  a  hope  that  the  Scotch  Judges  would  take  care 
to  exercise  the  jurisdiction  of  the  Court  with  discretion  and  con- 
sistency. 

But  there  are  cases  in  this  Court  going  to  the  point  I  lad 
occasion  to  consider  the  subject  very  fully  in  the  case  of  Spring- 
head Spinning  Company  v.  RUey  (2).  That  was  an  injury  to 
property,  and  on  that  ground  I  overruled  the  demurrer.  I  then 
considered  all  the  authorities  on  the  subject  as  to  where  this  Court 
would  grant,  or  would  not  grant,  an  injunction  to  prevent  a  publi- 

(1)  1EL.0.  363.  (2)  Law  Rep.  6  Eq.  651. 
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cation  which  had  the  effect  of  injuring  property.  The  case  of  South    v.-O.  M. 
T.  Webster  (1)  is  an  authority  going  the  whole  length  of  what  is       18C9 
asked  here.    In  that  case  a  joint  stock  company  was  established       ddlon 
haying  for  its  only  object  the  carrying  passengers  by  steam-boat  and     holdes. 

omnibus  at  a  cheap  rate.  The  Defendants,  the  provisional  directors,       

had  published  prospectuses  in  which  the  name  of  the  Plaintiff  was 
used  without  his  authority  as  a  trustee  of  the  company.  They  also 
paid  moneys  into  the  bankers  of  the  company  to  the  Plaintiff's 
account  as  trustee.  The  Plaintiff,  conceiving  that  he  might  be 
subjected  to  responsibility  by  the  unauthorized  use  of  his  name, 
filed  his  bill  against  the  directors,  and  moved  for  an  injunction  to 
restrain  them  from  using  his  name  in  connection  with  the  company. 
Lord  Longdate  granted  the  injunction,  and  observed  that  it  would 
he  a  warning  to  the  Defendants  not  to  use  the  names  of  other  per- 
sons without  their  authority.  The  Defendants  were  not  to  be 
allowed  to  use  the  names  of  any  persons  they  pleased,  representing 
them  as  responsible  in  their  speculations  and  involving  them  in 
all  sorts  of  liabilities. 

The  next  case  is  that  of  Clark  v.  Freeman  (2),  in  which  Sir 
James  Clark,  the  well-known  physician,  came  to  the  Court  for  an 
injunction,  complaining  of  his  reputation  having  been  injured  be- 
cause of  the  Defendant  Freeman  having  advertised  a  pill  as  being 
from  the  Plaintiff's  prescription,  and  Lord  Langdale  refused  the 
injunction  only  because  he  did  not  think  it  likely  that  such  a 
thing  could  possibly  prove  an  injury  to  the  reputation  of  a  man  in 
the  position  of  Sir  James  Clark.  I  took  the  opportunity  in  the 
case  of  Springhead  Cotton  Spinning  Company  v.  Riley  (3),  of 
stating  what  Lord  Cairns  said  of  the  case  of  Clark  v.  Freeman, 
when  giving  judgment  in  Maxwell  v.  Hogg  (4).  That  was  a  case 
to  restrain  the  publication  of  a  magazine,  and  Lord  Cairns  said, 
"  It  always  appeared  to  me  that  Clark  v.  Freeman  might  have  been 
decided  in  favour  of  the  Plaintiff  on  the  ground  that  he  had  pro- 
perty in  his  own  name."  I  have  already  said  that  in  my  opinion 
the  Court  has  jurisdiction  in  such  a  case,  and  has  exercised  it  re- 
peatedly to  prevent  such  a  state  of  things. 

My  observations  in  the  Springhead  Spinning  Company  are 

(1)  10  Beav.  561.  (3)  Law  Rep.  6  Eq.  551. 

(2)  11  Ibid.  112.  (4)  Ibid.  2  Ch.  307,  810. 

2  0  2  2 
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V.-O.  M.     entirely  applicable,  and  inasmuch  as  I  am  clearly  of  opinion  that 

1869        the  injunction  in  this  case  was  rightly  granted,  so  I  am  now  clear 

^^N      that  it  is  my  duty  to  make  that  injunction  perpetual.    The  subse- 

*         quent  conduct  of  the  Defendants  has  not  mitigated  in  any  way 

"     their  offence.    They  have  not  come  here  in  a  tone  of  apology  for 

this  most  improper  and  vexatious  conduct,  but,  on  the  contrary, 
they  have  appeared  rather  to  justify  themselves  than  to  apologize, 
and  it  has  greatly  aggravated  the  offence.  In  the  decision1! 
arrive  at  I  beg  to  be  understood  as  laying  down  that  this  Court 
has  jurisdiction  to  prevent  the  publication  of  any  letter,  adver- 
tisement, or  other  document,  which,  if  permitted  to  go  on,  would 
have  the  effect  of  destroying  the  property  of  another  person, 
whether  that  consists  of  tangible  or  intangible  property,  whether 
it  consists  of  money  or  reputation.  Professional  reputation  is 
the  means  of  acquiring  wealth,  and  is  the  same  as  wealth  itself. 
On  these  grounds  I  have  no  hesitation  as  to  the  decision  I  ought 
to  come  to,  and  I  have  no  doubt  whatever  as  to  the  jurisdic- 
tion, or  as  to  the  conduct  of  the  Defendants.  That  being  so,  the 
injunction  will  be  made  perpetual,  with  costs  against  both  the 
Defendants. 

Solicitor  for  the  Plaintiff:  Mr.  W.  W.  Wynne. 
Solicitor  for  the  Defendants :  Mr.  H.  C.  Barker. 


v.-o.  M.  FTTCHE  0.  FYTCHE 

1868 

w^>  Election,  Bight  of  in  several  Next  of  Kin — Separate  Election— Annuity 

Nov.  14.  specifically  charged  in  lieu  of  Dower. 

A  testator,  by  his  will,  made  various  bequests  in  favour  of  his  wife,  includ- 
ing some  property  to  which  she  was  entitled  in  her  own  right,  and  he  also 
gave  her  an  annuity,  charged  on  specified  real  estate,  in  lieu  of  dower  and  free- 
bench.  The  wife  survived  her  husband,  and  during  her  life  received  the  be- 
nefits given  her  by  the  will,  but  never  elected  whether  to  take  under  or  against 
the  will,  and  died  intestate,  leaving  four  next  of  kin,  three  of  whom  elected 
to  take  under  the  will,  while  the  fourth,  who  was  her  administrator,  elected  to 
take  against  it : — 

Eeld,  that  each  of  the  next  of  kin  had  a  separate  right  of  election,  that 
neither  the  election  of  the  majority  nor  that  of  the  heir  and  administrator 


Fttchb 

V. 
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bound  the  others,  and  that  in  taking  the  account*  on  such  election  the  an*      YA).  M. 
nuity  specifically  charged  in  lieu  of  dower  must  be  brought  into  account, 
credit  being  given  for  the  due  proportion  of  dower 

JoEN  FTTCHE  died  in  1855,  having,  by  his  will,  dated  in  that 
year,  given  and  bequeathed  to  his  wife,  Ann  Fytche,  certain  personal 
property  and  an  annuity  of  £300  a-year  chargeable  on  his  estate  at 
Leg/burn,  to  be  in  lien  of  dower  and  freebench.  The  testator  also 
gave  and  bequeathed  to  his  said  wife,  Ann  Fytche,  for  her  life,  the 
interest  and  proceeds  of  "  the  Witham  Navigation  shares  or  securi- 
ties, and  of  the  principal  moneys  lately  placed  out  at  interest,  the 
securities  for  which  are  now  in  her  possession,  which  devolved  upon 
me  in  her  right  by  the  will  of  a  late  brother." 

Ann  Fytche,  the  widow,  died  in  1865,  and  at  the  time  of  her 
death  was  the  registered  proprietor  of  sixty-four  shares  in  the 
Witham  Navigation  Company,  which  shares  were  personal  estate, 
and  was  entitled  to  a  mortgage  debt  of  £6000.  It  appeared  that 
this  was  the  only  money  which  could  be  referred  to  by  the  words 
"principal  moneys "  in  the  will.  Since  the  death  of  her  husband 
she  had  been  in  receipt  of  the  dividends  on  the  shares  and  the 
interest  on  the  £6000,  %  and  also  received  the  annuity  of  £300 
charged  on  the  Legburn  estate  in  lieu  of  dower. 

Ann  Fytche  left  four  next  of  kin  surviving  her,  three  of  whom 
elected  to  take  under  the  will,  while  the  fourth,  who  was  the  intes- 
tate's heir-at-law  and  administrator,  elected  to  take  against  it.  The 
question  was  also  raised  as  to  whether  the  £300  annuity  should  be 
brought  into  account. 

Mr.  Cotton,  Q.C.,  and  Mr.  Speed,  and  Mr.  Pearson,  Q.C.,  and  Mr. 
R.  Hawkins,  for  the  next  of  kin  electing  to  take  under  the  will : — 

It  is  admitted  that  the  intestate  never  elected  whether  to  take 
under  or  against  the  will  of  her  husband,  and  that  being  so,  her 
next  of  kin  must  now  elect :  Padbury  v.  Clarke  (1)  ;  and  the  per- 
sons entitled  to  three-fourths  are  at  liberty  to  take  under  the  will, 
although  the  person  entitled  to  the  remaining  fourth  may  elect  to 
take  against  it :  Ward  v.  Baugh  (2). 

If  the  administrator  elects  against  the  will  he  must  elect  against 

(1)  2  Mac  &  G.  298.  (2)  4  Yes.  623. 
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T.-0.  M.     it  in  toto,  and  must  bring  into  account  the  £300  annuity  in  lieu  of 
1868        dower. 


v.         "  Mr.  Ola88e,  Q.C.,  and  Mr.  Nalder,  for  the  fourth  next  of  kin,  and 
F!^f-     administrator:- 

There  is  no  such  thing  as  partial  election,  and  the  intestate  not 
having  elected  the  right  of  election  falls  on  the  administrator,  who 
has  the  burden  of  debts,  and  he  electing  against  the  will,  that  binds 
the  other  three. 

The  question  as  to  the  £300  annuity  is  one  that  would  arise 
between  the  owner  of  that  estate  and  the  annuitant,  and  it  being  a 
charge  on  a  particular  estate  in  lieu  of  the  particular  right  of  dower, 
the  administrator,  though  claiming  against  the  will  in  other  respects, 
need  not  bring  it  into  account :  Dillon  v.  Parker  (1) ;  East  v. 
Cook  (2).  If  brought  into  account,  an  account  must  be  taken  of 
what  the  widow  was  entitled  to  in  respect  of  dower. 

Mr.  Cotton9  in  reply. 

Sib  R.  Malins,  V.C.  :— 

The  main  question  raised  in  this  case  is,  whether  the  widow  not 
baying  elected,  and  there  being  four  next  of  kin,  three  of  whom 
elect  to  take  under  the  will,  they  can  bind  the  fourth  next  of  kin, 
who  is  also  the  administrator,  who  elects  to  take  against  the  will. 
I  think  not,  but  that  all  the  persons  interested  have  a  right  to 
exercise  their  judgment  as  to  the  way  in  which  they  will  elect; 
and  some  may  elect  to  take  one  way,  and  some  the  other.  The 
case  of  Ward  v.  Baugh  (3)  is  conclusive  on  this  point,  because 
there  the  tenant  for  life  had  done  acts  which  amounted  to  a  con- 
clusive election,  but  her  children  in  remainder  were  held  not  to 
be  bound ;  and  so  in  this  case,  the  fourth  person  is  not  bound  by 
the  election  of  the  three.  Each  has  a  distinct  right  to  say  which 
he  chooses.  Here  the  heir-at-law  elects  to  take  against  the  will, 
and  the  other  three  under  it,  and  the  consequence  is,  that  those 
who  elect  to  take  against  the  instrument  must  give  up  all  the 
benefits  which  they  take  under  it. 

(1)  1  Sw.  359,  404,  n.  (2)  2  Yes.  Sen.  31. 

(3)  4  Yes.  623. 
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The  other  question  raised  was  as  to  the  annuity  of  £300  given     V.-O.  M. 
by  the  testator  out  of  his  own  property  charged  on  the  Legbwrn       1868 
estate,  of  which  he  was  the  owner ;  and  that  is  expressly  given  as     fttghk 
a  satisfaction  for  and  in  lieu  of  the  dower  and  freebench.  i*JL» 

It  has  been  contended  for  those  who  elect  to  take  under  the  — — 
will,  that  those  who  elect  to  take  against  it  must  give  up  all  the 
benefits  conferred  by  the  will,  and  must  elect  wholly ;  and  with 
respect  to  the  three  there  is  no  difficulty,  because  they  all  elect  to 
take  under  the  will,  and  therefore  take  the  whole  property  which 
the  testator  gave  to  his  widow  by  that  instrument 

The  sole  difficulty  is  with  respect  to  the  one  who  takes  against 
the  will.  It  has  been  said  that  he  is  not  bound  to  take  the  an- 
nuity of  £300  into  account,  but  that  that  sinks  into  the  Legbwrn 
property,  for  the  benefit  of  the  owner  of  that  estate.  If  he  elects 
to  take  against  the  will,  he  is  bound  to  take  into  account  all  the 
interest  of  the  person  under  whom  he  claims ;  and  if  he  elects  not 
to  take  under  the  will,  he  must  take  it  into  account. 

Electing,  therefore,  as  he  does,  to  take  against  the  will,  I  think 
it  is  clear,  as  between  himself  and  the  others  taking  under  the 
will,  that  he  must  bring  into  account  every  benefit  given  by  the 
will,  and,  therefore,  everything  must  be  brought  into  account  which 
the  widow  takes  under  the  will,  including  the  £300  a  year.  On 
the  other  hand,  credit  must  be  given  to  the  administrator  electing 
to  take  against  the  will  for  the  one-fourth  of  the  dower  to  which 
Anne  Fytche  would  have  been  entitled,  and  in  lieu  of  which  the 
£300  annuity  was  bequeathed  to  her. 

Solicitors :  Messrs.  Coverdale  &  Co. 
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V.-0.  M.  In  re  BEASNEY'S  TRUSTS. 

^^,  Presumption  of  Death  at  particular  Period  wUhin  Seven  Year*— Evidence  qf 

Jan.  16.  Death. 

A  person  who  wan  entitled  to  the  dividends  on  stock  payable  in  April  and 
October,  applied  for  his  dividends  in  April,  1860,  and  was  last  seen  in  August 
in  the  same  year,  when  he  was  in  a  very  bad  state  of  health.  He  never 
applied  for  his  half-yearly  dividends  in  the  ensuing  October.  It  appeared 
that  he  was  of  very  dissolute  habits,  and  chiefly  depended  on  the' dividend! 
for  his  maintenance.  The  question  being  whether  he  died  before  November, 
I860:— 

Eda\  that  not  having  applied  for  the  dividends  due  to  him  in  October, 
I860,  and  having  regard  to  the  state  of  his  health  when  last  seen,  the  pre- 
sumption must  be  that  he  died  before  November,  1860. 

1HE  question  in  this  case  was  one  of  presumption  of  death.  It 
appeared  that  William  Beasney,  who  was  a  man  of  loose  and 
drunken  habits,  had  from  time  to  time  earned  an  uncertain 
income  as  a  tailor,  but  that  he  had  been  supported  mainly  by  his 
relatives,  with  whom  he  lived  on  friendly  terms.  In  1857  he  be- 
came entitled  to  the  income  of  a  sum  of  £1000,  and  he  punctually 
applied  for  the  half-yearly  dividends,  which  as  soon  as  received 
he  squandered  in  dissipation. 

The  last  payment  he  received  was  in  April,  1860,  but  no  appli- 
cation was  ever  made  by  him  for  the  October  dividends ;  he  was 
last  seen  in  August,  1860,  when  he  was  in  a  very  weakly  condition, 
poorly  clad,  and  suffering  from  pulmonary  disease,  and  he  then 
stated  that  he  did  not  expect  long  to  live,  and  that  he  would  go  to 
New  York  for  the  benefit  of  his  health,  but  that  he  had  no  money 
to  pay  for  the  voyage.  Advertisements  had  also  been  inserted  in 
the  newspapers  offering  a  reward  for  any  intelligence  about  him, 
but  none  had  been  received. 

These  facts  were  proved  by  an  affidavit  of  the  administatrix  of 
Emma  Elizabeth  Beasney,  the  half-sister  of  William  Beasney.  She 
died  on  the  14th  of  November,  1860,  and  if  she  survived  William 
Beasney  would  have  been  entitled  to  the  trust  fund  as  his  sole  next 
of  kin,  and  her  administatrix  now  presented  a  Petition  asking  for 
payment  out  of  Court  of  the  trust  fund  to  her,  on  the  presumption 
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by  the  Court  from  the  above  facts,  that  William  Beasney  pre-     V.-C.M. 
deceased  his  half-sister.  1889 


7W  &*& 

Mr.  Glas8e,  Q.C.,  and  Mr.  Daly,  for  the  Petitioner : —  Bumr'a 


It  appears  that  William  Beasney  regularly  applied  for  his  divi- 
dends up  to  April,  1860 ;  but  no  application  was  made  by  him  for 
the  October  dividends.  The  facts  of  his  not  having  been  heard  of 
since  August,  1860,  the  state  of  his  health  at  that  time,  and  his 
dissipated  habits,  are  sufficient  to  lead  to  the  presumption  that  he 
died  before  September,  1860,  in  which  event  the  Petitioner  is 
entitled  to  [the  fund.  [They  referred  to  Doe  v.  Nepean  (1) ;  In  re 
Benham's  Trusts  (2) ;  In  re  Henderson's  Trusts,  before  the  Master  of 
the  Bolls,  20  June,  1868.] 

Mr.  G.  0.  Morgan,  for  parties  entitled  in  the  event  of  William 
Beasney  having  survived  his  sister : — 

Although  when  a  man  has  not  been  heard  of  for  seven  years 
the  Court  presumes  him  to  be  dead,  still  the  onus  of  shewing 
that  he  was  dead  at  any  particular  time  within  that  period  lies 
upon  the  person  alleging  death  at  that  time.  In  the  present  case, 
the  time  between  which  William  Beasney  was  last  heard  of  and 
the  death  of  his  sister  is  very  short,  and  the  only  evidence  tending 
to  shew  that  he  was  dead  at  that  time  are  the  statements  of  the 
Petitioner  herself,  and  the  fact  that  he  did  not  apply  for  the  October 
dividends,  which  might  be  accounted  for  in  a  variety  of  ways.  [He 
referred  to  Thomas  v.  Thomas  (3).] 

Sib  R.  Malins,  V.C. : — 

I  quite  adhere  to  the  general  rule  laid  down  in  Doe  v.  Ne- 
%>ean,  and  many  other  cases,  that  where  a  person  has  not  been 
heard  of  for  seven  years  the  onus  prdbandi  of  shewing  that  he  died 
at  any  particular  period  within  the  seven  years  lies  upon  the 
person  setting  up  such  earlier  death. 

William  Beasney  was  last  heard  of  in  August,  1860,  and  there- 
fore must  now  be  presumed  to  be  dead;  and  the  question  is, 
whether,  having  regard  to  the  facts  of  the  case,  he  must  be  pre- 

(1)  5  B.  &  Ad.  86.  (2)  Law  Rep.  4  Eq.  416. 

(3)  2  Dr.  &  Sm.  298. 
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V.-O.  M.     sumed  to  have  died  between  that  date  and  the  14th  of  November, 
1869       I860,  when  his  sister  died,  in  which  event  she  would  have  become 
In  „       entitled  to  the  fund. 
^JJ^S        In  the  case  of  In  re  Henderson's  Trusts,  which  has  been  referred 

to,  the  Master  of  the  Bolls  came  to  the  conclusion  that  the  fact 

that  the  person  presumed  to  be  dead  had  not  applied  for  a  half- 
yearly  payment  of  an  annuity  for  which  he  had  hitherto  regularly 
applied,  and  on  which  he  chiefly  depended  for  his  maintenance, 
was  sufficient  to  lead  to  the  presumption  that  he  died  before 
such  payment  became  due ;  and  that  seems  to  me  to  be  a  sound 
conclusion.  Applying  the  same  principle  to  the  present  case, 
William  Beasney  was  of  drunken  habits,  and  when  last  seen  was 
in  so  emaciated  a  state  that  his  death  might  have  been  expected 
at  any  time.  How  can  his  never  applying  for  his  October  divi- 
dends be  accounted  for  except  on  the  presumption  that  he  was 
dead.  With  regard  to  the  suggestion  that  he  may  have  gone  to 
America,  it  appears  that  he  had  no  means,  and  it  is  not  probable 
that  he  would  have  done  so  without  communicating  with  his  rela- 
tives, with  whom,  notwithstanding  his  habits,  he  was  on  affectionate 
terms. 

I  therefore  come  to  the  conclusion,  on  the  facts  of  this  case,  and 
following  In  re  Henderson's  Trusts,  that  William  Beasney,  haying 
made  no  application  for  the  October  dividend,  must  be  presumed  to 
have  been  then  dead ;  as  I  am  satisfied  that  had  he  been  alive  he 
would  have  applied  for  them ;  and  therefore  that  his  half-sister  sur- 
vived him  and  became  entitled  to  the  trust  fund,  which  must  now 
be  paid  out  to  the  Petitioner  as  her  administratrix. 

Solicitor  for  the  Petitioner :  Mr.  J.  Mote. 
Solicitor  for  the  Respondents :  Mr.  JR.  Plowman. 
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LIPSCOMB  v.  LIPSCOMB.  v.-a  m. 

1868 
Mortgagor  and  Mortgagee — Original  Debt  and  Further  Charge — Realty  ~y~ 

and  Personalty — Apportionment.  Nov.  6. 

Real  estate  was  mortgaged  to  secure  £1500 ;  and  by  a  subsequent  deed 
the  same  realty,  together  with  other  realty,  was  mortgaged  to  secure  the 
same  debt  and  an  additional  debt ;  and  a  policy  of  assurance  and  other  per- 
sonalty were  assigned  as  a  further  security. 

The  mortgagor  having  died  intestate : — 

Held,  that  as  between  the  administrator  and  heir-at-law  the  estate  ori- 
ginally mortgaged  was  primarily  liable  to  the  payment  of  the  £1500  ;  and 
that  the  additional  debt  must  bo  rateably  apportioned  as  between  the  realty 
and  personalty  comprised  in  the  second  deed. 

Special  case. 

In  1851  Charles  Lipscomb  mortgaged  freehold  estates  to  secure 
£1500  and  interest. 

By  an  indenture  dated  in  February,  1861,  after  reciting  that 
Charles  Lipscomb  was  indebted  to  John  Christmas  in  £950,  and 
that  the  mortgage  debt  of  £1500  was  still  owing,  it  was  witnessed, 
that  in  consideration  of  the  sum  of  £1500  so  due  and  owing  under 
the  mortgage  of  1851,  and  of  the  sum  of  £950  due  to  the  said 
John  Christmas,  making  together  the  sum  of  £2450,  the  said 
Charles  Lipscomb  conveyed  unto  John  Christmas  in  fee  the  here- 
ditaments comprised  in  the  mortgage  of  1851,  and  other  realty, 
subject  to  a  proviso  for  redemption  on  payment  to  John  Christmas 
of  the  sum  of  £2450  and  interest.  And  by  the  same  deed,  by 
way  of  further  security,  Charles  Lipscomb  assigned  to  John  Christ- 
mas a  policy  of  assurance  on  his  own  life,  and  other  personalty, 
subject  to  the  proviso  for  redemption  in  the  same  indenture  con- 
tained concerning  the  freehold  hereditaments  thereby  conveyed. 
Charles  Lipscomb  died  in  1867  intestate,  and  John  Christmas  re- 
ceived the  policy-money,  and  retained  it  in  part  satisfaction  of  his 
mortgage  debt ;  and  the  question  now  arose,  as  between  the  admi- 
nistrator and  heir-at-law  of  the  intestate,  as  to  how  the  different 
estates  comprised  in  the  indenture  of  mortgage  were  liable  to  the 
payment  of  the  mortgage  debt. 
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VXJ.  M.     '    Mr.  Joshua  Williams,  Q.C.,  and  Mr.  Shebbeare,  for  the  Plaintiff, 
1868       the  administrator : — 

LipflooMB  The  original  debt  of  £1500  was  not  released  by,  or  merged  in, 
JLoflGOKB.  the  indenture  of  1861.  In  In  re  BretUe  (1)  the  primary  charge  was 
"""""  held  to  be  merged  in  the  subsequent  charge;  but  that  is  not  so  in 
this  case,  where  the  first  charge  has  not  been  paid  off,  but  only  the 
interest ;  no  prudent  mortgagee  would  give  up  his  original  security. 
Phillips  v.  Qutteridge  (2)  shews  that  there  was  no  extinguishment 
of  the  original  debt.  [An  argument  founded  on  Locke  King's  Ad 
(17  &  18  Vict  c.  113)  was  also  raised,  but  was  abandoned.] 

Mr.  Olasse,  Q.C.,  and  Mr.  Freeman,  for  the  Defendant,  the  heir- 
at-law  : — 

The  security  created  by  the  deed  of  1851  became  merged  in  the 
security  created  by  the  deed  of  1861,  and  under  that  deed  the 
realty  and  personalty  are  liable  to  the  whole  debt  of  £2450,  there- 
fore the  personalty,  including  the  policy  of  assurance,  which  was  to 
be  held  subject  to  the  former  proviso  for  redemption,  must  be  ex- 
hausted before  the  realty  can  be  made  liable.  Phillips  v.  Gul- 
teridge  differs  from  this  case  ;  the  question  there  being  as  between 
the  mortgagee  and  subsequent  incumbrancers,  while  this  is  one  as 
between  the  administrator  and  heir-at-law. 

Sib  R.  Malins,  V.C. : — 

The  question  in  this  case  arises  under  the  deed  of  1861,  because 
it  is  clear  that  if  the  intestate  had  died  before  that  date,  the  free- 
holds comprised  in  the  indenture  of  1851  would  alone  have  been 
liable  to  repay  the  £1500;  but  by  the  indenture  of  1861  the 
intestate  mortgaged  the  policy  of  assurance  and  other  property  to 
secure  the  whole  debt  of  £2450. 

Mr.  Locke  King's  Act  does  not  affect  the  liability  of  the  pro- 
perties. The  Legislature,  after  declaring  that  the  land  charged 
should,  as  between  the  different  persons  claiming  through  or  under 
the  deceased,  be  primarily  liable  to  the  payment  of  all  mortgage 
debts  with  which  the  same  should  be  charged,  added  a  proviso 
that  the  rights  of  mortgagees  to  obtain  payment  out  of  the  per- 

(1)  2  D.  J.  &  S.  244.  (2)  4  De  G.  &  J.  631. 
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sonal  estate  were  not  to  be  thereby  diminished.    But  that  proviso    V.-C.  M. 
is  only  for  the  protection  of  mortgagees.  1868 

The  effect  of  the  deed  of  1861  was  to  retain  the  original  mort-    Lipscomb 
gage  security  for  the  £1500,  to  make  that  estate  subject  also  to  the    Lmcxra 

farther  charge,  and  to  add  to  that  security  (as  regards  that  portion       

of  the  debt)  the  other  estate  and  the  policy  of  assurance.  If  I 
am  right  in  saying  that  if  Charles  Lipscomb  had  died  the  very  day 
before  the  execution  of  that  deed,  the  estates  comprised  in  the 
first  mortgage  would  have  been  primarily  liable,  what  is  there  in 
the  deed  to  make  any  difference  in  that  respect  ? 

I  am  of  opinion  that  the  estate  originally  mortgaged  remains  tfe 
primary  security  for  the  £1500,  and  that  the  £950  must  be  ap- 
portioned upon  the  land  and  the  policy  of  assurance  rateably.  The 
costs  must  come  out  of  the  personal  estate. 

Solicitors  for  the  Plaintiff :  Messrs.  Bensman  A  Nicholson. 
Solicitors  for  the  Defendant :  Messrs.  Senior,  Attree,  &  Johnson. 
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v^x  J.  EAEL  OP  DUNDONALD  v.  MASTERMAN. 

1869 

w^,  Solicitor  and  Client — Liability  of  innocent  Members  of  the  Firm — Mit- 

March  12, 15,  appropriation. 

19,  24. 

""" "  Money  received  by  one  member  of  a  firm  of  solicitors  in  tbe  coarse  of  the 

management  and  settlement  of  tbe  affairs  of  a  client  of  tbe  firm,  is  money  paid 
to  tbe  firm  in  tbe  coarse  of  their  professional  business ;  and,  consequently, 
tbe  members  of  tbe  firm  are  liable  to  make  good  any  loss  occasioned  by  the 
negligence  or  dishonesty  of  their  partner  by  whom  such  money  was  received. 

JlHIS  was  a  bill  for  the  purpose  of  rendering  the  Defendants 
Mcuterman  and  UpfiU,  who  were  solicitors,  liable  for  all  moneys  of 
the  Plaintiff  received  by  their  partner,  the  Defendant  Brutton,  and 
misapplied  by  him  to  his  own  use. 

The  Plaintiff,  upon  the  death  in  1860  of  his  father,  Admiral 
Cochrane,  afterwards  Earl  of  DundoncUd,  of  whom  he  was  exe- 
cutor, became  entitled  as  devisee  and  legatee  under  his  will,  and 
subject  to  his  debts,  to  property  in  the  island  of  Trinidad,  to  a 
manufacturing  business  at  Haohney  Wick,  and  to  a  share  or  in- 
terest in  certain  claims  on  the  Brazilian  Government  in  respect 
of  his  father's  naval  services,  subject  as  to  such  claims  to  sums 
payable  to  his  brothers  and  others,  and  also  to  other  property.  In 
November,  1864,  the  Plaintiff  being  at  the  time  considerably  em- 
barrassed in  his  affairs,  chiefly  from  the  non-performance  of  a 
contract  by  a  company  for  the  purchase  of  his  Trinidad  property, 
and  from  the  delay  in  obtaining  a  settlement  of  the  Brazilian 
claims,  retained  the  firm  of  Masterman,  Brutton,  &  UpfiU  to  act  as 
his  solicitors,  and  especially  for  the  purpose  of  realizing  bis  assets 
and  effecting  some  arrangement  with  his  creditors,  two  of  whom 
had  recently  levied  executions.  The  Defendant  Brutton,  as  also 
his  partners,  had,  previously  to  this  retainer,  been  a  stranger  to 
the  Plaintiff,  and  was  the  member  of  the  firm  who  attended  prin- 
cipally, if  not  entirely,  to  his  business,  and  communicated  upon  it 
with  him  both  personally  and  by  letter,  and,  during  his  absence 
from  England,  with  Lady  Dundonald,  who  assisted  Plaintiff  in  the 
management  of  his  affairs.  The  communications  between  Lord 
Dundoncdd  and  Brutton  were  of  a  very  confidential  nature,  bnt  it 


VOL.  VIL]  EQUITY  OASES.  505 

appeared  that  they  were  always  charged  for  by  the  firm  in  their      VXJ.  J. 
bill  of  costs.     In  order  to  facilitate  an  arrangement  with  his        1869 
creditors  the  Plaintiff  was  induced,  by  the  advice  of  Brutton,  to     eabl  or 
execute  a  deed  of  trust  for  the  benefit  of  his  creditors,    Brutt on,  in  Ddnw>hald 
the  first  instance,  proposed  that  he  should  be  named  as  sole  trustee,  Mastirmay. 
but  on  the  Plaintiff  objecting,  the  name  of  Masterman  was  added. 
This  trust  deed,  by  which  the  Plaintiff's  interest  in  the  Trinidad 
property,  subject  to  the  contract  with  the  company,  was  assigned 
to  Brutton  and  Masterman,  who  were  thereby  appointed  the  true  and 
lawful  attorneys  and  attorney  of  the  Earl,  to  receive  the  purchase- 
money,  to  adjust  and  settle  all  accounts  between  the  Earl  and' his 
creditors,  and  generally  to  act  for  the  Earl,  and  to  pay  and  satisfy 
his  creditors  rateably,  was  dated  the  2nd  of  November,  1864,  and 
was  referred  to  in  the  bill  of  costs  of  the  firm  as  "  an  assignment  of 
all  your  interest  in  the  Trinidad  property  to  us  in  trust,  to  avoid 
any  further  attachments  being  issued" 

The  bill  alleged  that  Masterman  and  Brutton  executed  this  deed, 
and  accepted  the  trusts  thereof,  and  acted  through  their  firm  in  the 
execution  of  such  trusts. 

In  January,  1865,  the  firm  obtained  the  execution  by  the  Plain- 
tiff and  his  wife  of  a  mortgage  for  £1500,  and  the  money  was 
received  by  the  firm,  and  applied  in  satisfying  two  of  the  more 
pressing  creditors.  About  this  time  the  Plaintiff  (then  at  Bou- 
logne) signed,  in  contemplation  of  his  going  to  Brazil,  an  authority 
for  Brutton  to  receive  from  the  Trinidad  Company,  with  whom  a 
new  contract  had  been  negotiated  and  concluded  by  the  firm,  all 
moneys  payable  under  the  new  contract  The  purchase-money  of 
the  Trinidad  property,  amounting  to  £16,000,  and  payable  by 
instalments,  was  received  by  Brution,  and  applied,  with  the  excep- 
tion of  a  very  small  balance,  in  various  payments  on  account  of  the 
Plaintiff  In  March,  1865,  the  Plaintiff  proceeded  to  Brazil  to 
prosecute  his  claims  against  the  Government  there,  and  imme- 
diately before  leaving  England  he  executed  a  deed,  dated  the  20th 
of  March,  1865,  by  which  he  assigned  to  Masterman  and  Brutton 
(thereby  constituted  his  attorneys)  all  moneys  to  be  recovered 
from  the  Government  of  Brazil,  in  trust  (1)  to  pay  Messrs.  Master- 
man,  UpfiB,  &  Brutton,  and  the  survivor  or  survivors  of  them,  all 
costs,  charges,  and  expenses  already  incurred,  or  to  be  incurred, 
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V.-C.  J.     for  the  preparation  and  execution  of  the  deed,  and  in  the  execn- 
1869        tion  of  the  trusts  thereof;  (2)  to  satisfy  the  Earl's  creditors  rate- 
EabTof     ably ;  and  (3),  to  pay  the  ultimate  residue,  after  satisfying  all  the 
Dtodonald  creditors  in  full,  to  the  Earl. 

Mastkhmaw.  a  power  of  attorney  was  also  prepared  by  the  firm,  by  which 
the  Plaintiff  appointed  his  wife  and  Bruttan  his  true  and  lawful 
attorneys  in  his  name  to  collect,  and  get  in,  and  receive  all  moneys 
then  due  and  owing,  or  which  at  any  time  thereafter  should  be 
due  and  owing,  to  Plaintiff,  and  also,  in  his  name  and  behalf,  to 
adjust  and  settle  all  or  any  of  his  accounts  with  any  persons  or 
companies  with  whom  he  had  or  might  have  any  transactions. 

Another  deed,  dated  the  17th  of  April,  1865,  was  executed  by 
Plaintiff  immediately  before  his  leaving  for  the  Brazils.  By  this 
deed  the  Plaintiff  ratified  the  several  recited  payments  and  reten- 
tions by  Masterman  and  Brutton  in  the  execution  of  the  trusts  and 
powers  in  the  several  recited  indentures,  and  released  Masterman 
and  Brutton  from  all  claims  on  account  of  the  sums  so  paid  and 
retained. 

The  Plaintiff  left  for  Brazil  in  April,  1866,  and  while  there  he 
succeeded  in  obtaining  from  the  Brazilian  Government  £5695  6s., 
which  was  remitted  to  this  country  by  means  of  a  bill  payable  to 
the  joint  order  of  the  Countess  and  Brutton. 

Lady  Dundondtd,  according  to  the  allegations  of  the  bill,  by  the 
advice  of  Brutton,  who  went  down  to  Ryde,  where  she  was  staying, 
indorsed  and  delivered  the  bill  to  him,  in  order,  as  he  said,  that  he, 
on  behalf  of  his  firm,  might  get  it  discounted,  and  apply  the  pro- 
ceeds pursuant  to  the  trusts  of  the  late  Earl's  will,  to  which  this 
Brazilian  money  wad  subject.  Brutton  got  the  bill  discounted,  and 
received  the  proceeds,  which  exceeded  £5500.  Of  these  proceeds 
£2114  was  paid  by  Brutton  to  the  credit  of  the  joint  account  of 
himself  and  Masterman  as  trustees  at  the  National  Bank;  and 
several  payments  were  made  on  behalf  of  the  Plaintiff;  sometimes 
by  cheques  on  the  joint  banking  account  of  Masterman  and  Brutton 
as  trustees ;  sometimes  by  cheques  of  the  firm,  and  sometimes  by 
cheques  of  Brutton.  It  appeared,  however,  that  the  payments 
made  were  far  less  in  amount  than  the  moneys  received,  and  the 
object  of  the  suit  was  to  recover  the  balance,  which  had  been  appro- 
priated by  Brutton  (since  absconded),  either  from  Masterman  and 
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Upfill,  as  members  of  the  firm  of  solicitors  by  whom  the  arrange-     V.-O.  J. 
ment  of  Plaintiff's  affairs  had  been  undertaken,  and  therefore,  as        1869 
was  alleged,  liable  for  the  acts  of  their  partner ;  or  from  Masierman     j^,  or 
as  a  trustee,  who  had,  by  his  wilful  neglect  and  default  in  allowing  I)ranxwA"> 
his  co-trustee  alone  to  receive  the  money,  made  himself  liable  for  Maotrhak. 
the  loss. 

The  Plaintiff  ceased  to  employ  the  Defendants  as  his  solicitors 
towards  the  end  of  February,  and  they  dissolved  partnership  on  the 
2nd  of  March,  1866,  and  some  time  afterwards  delivered  their  bill 
of  costs,  made  out  in  the  name  of  Messrs.  Masterman,  UpjUl,  & 
Brutton,  amounting  to  £1311  16«.  2d. 

In  order  to  fix  the  firm  with  liability  to  Plaintiff  for  the  mis- 
applied balance,  various  items  in  this  bill  of  costs  were  relied  on. 
In  particular,  in  reference  to  the  proceeds  of  the  bill  remitted  from 
the  Brazils,  occurred  the  following  charge : — 

"1865.  £  8.  d. 

"July  15.  Having  been  requested  by  Lady  Dun- 
donold  to  attend  her  Ladyship  at  Byde  on  the  matters 
of  this  executorship ;  journey  there  accordingly,  and 
discussing  the  position  of  the  affairs  of  the  late  Earl, 
the  distribution  of  the  proceeds  of  bills  for  £5000  sent 
by  your  Lordship  to  Lady  Dundonald  to  discharge  the 
debts  due  from  the  late  Earl's  estate,  to  pay  legacies 
specially  bequeathed  out  of  the  money,  and  fully  ad- 
vising as  to  the  course  to  be  adopted,  and  taking 
instructions. 

"  (Proportion  of  journey,  the  same  being  divided  with 
the  general  business)  engaged  all  day  until  late  in  the 
evening •••...550 

u  Paid  railway  and  expenses 3  7  6  n 

And  again,  in  reference  to  getting  the  bill  discounted,  was  the 
following  item  under  July  18 : — 

"  And  subsequently  attending  on  the  manager  of  the 
National  Bank,  discussing  terms  for  discounting  the 
Brazilian  bill,  engaged  all  the  morning 2  2  0" 

The  Plaintiff  had  also  been  charged  by  the  firm  in  their  bill  of 
costs,  under  the  executorship  heading  and  under  other  headings, 
with  large  sums  for  attendances  and  advice,  and  otherwise  in 

You  VII.  2  P  2 
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V.-O.  J.      reference  to  the  application  of  the  proceeds  of  the  bill,  without 

1869        making  any  distinction  between  the  £2114  and  the  residue  of  such 

Babl  of     proceeds. 

Dtodokald       jn  answer  t0  the  Plaintiff's  applications  for  an  account  and  pay- 

TfaarKBMAs.  ment  of  the  balauce,  Master  man  and  Upfill  insisted  upon  their  right 

to  compel  payment  of  their  bill  of  costs,  and  repudiated  all  liability, 

cither  as  solicitors,  or  (as  to  Masterman)  as  trustee,  for  any  of  the 

Plaintiff's  moneys  received  in  the  course  of  the  employment  charged 

for  in  the  bill  of  costs,  on  the  ground  that  the  moneys  were  received 

by  Brutton  alone,  and  were  so  received  by  him  on  his  sole  account, 

and  not  on  behalf  of  Masterman  as  his  co-trustee,  or  Masterman 

and  Upfill  as  his  partners. 

Under  these  circumstances  the  bill  was  filed  against  Masterman, 
Upfill,  &  Brutton,  praying  a  declaration  that  all  the  Defendants 
were  jointly  and  severally  liable  for  all  moneys  of  the  Plaintiff 
(whether  comprised  in  the  trust  deeds  of  the  2nd  of  November, 
1864,  and  the  20th  of  March,  1865,  or  not)  which,  during  the 
employment  of  the  firm  by  the  Plaintiff  as  his  solicitors,  came  to 
the  hands  of  the  Defendants ;  and  an  account  accordingly,  and  pay- 
ment of  the  balance  to  Plaintiff;  or,  alternatively,  an  account  of 
all  moneys  received  by  Masterman  and  Brutton,  or  either  of  them, 
as  trustees,  and  that  in  taking  such  account  Masterman  might  be 
charged  with  all  the  proceeds  of  the  Brazilian  bill,  and  any  other 
of  such  moneys  which  were  received  by  Brutton,  and,  but  for  Master- 
maris  wilful  neglect  or  default,  might  have  come  to  the  hands  of 
Masterman  and  Brutton  jointly ;  and  that,  as  far  as  necessary  for 
these  purposes,  the  trusts  of  the  trust  deeds  might  be  carried  into 
execution  under  the  direction  of  the  Court,  save  so  far  as  such  trusts 
provided  for  any  costs  to  become  due  to  the  firm,  to  which  extent 
it  was  prayed  that  the  deeds  might  be  declared  void,  and  set  aside* 
The  bill  also  prayed  an  injunction  against  any  proceedings 
against  Plaintiff  to  recover  the  amount  of  the  bill  of  costs. 

The  case  raised  by  the  answers  was  that  the  Plaintiff  had  ex- 
clusively consulted  Brutton,  and  authorized  him  to  act  for  him 
personally  as  his  confidential  agent,  with  the  view  of  excluding 
Masterman  and  Upfill,  from  whom  all  knowledge  of  most  of  the 
transactions  in  relation  to  the  Earl's  affairs  was  kept  back.  In  con- 
firmation of  this  view,  and  as  shewing  that  the  Plaintiff  did  not 
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intend  that  the  firm  should  receive  and  dispose  of  the  proceeds     V.-C.  J. 
of  the  Brazilian  hill,  the  Defendants  relied  on  the  conduct  of  the        1869 
Plaintiff  in  giving  the  power  of  attorney  to  receive  and  dispose  of    eabl  or 
the  money  remitted  from  the  Brazils  to  Brutton  and  Lady  Dtm-  D™^^ 
donald,  and  the  absence  of  all  information  to  the  Defendants  that  Uutebuam. 
the  bill  had  been  transmitted.    It  was  also  insisted  that  the  firm 
never  had  any  control  over  any  funds  belonging  to  Plaintiff,  or  in 
which  he  was  interested,  and  consequently  never  left  the  disposal  of 
any  to  Brutton,  who  was  alone  employed  by  the  Plaintiff  as  his 
attorney  and  agent  personally,  and  not  as  a  member  of  the  firm, 
and  was  alone  liable  to  account  to  him. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Bagshawe,  for  the  Plaintiffs : — 

The  money  with  which  Brutton  has  absconded  came  into  his 
hands  in  the  course  of  transactions  which  were  within  the  ordinary 
scope  of  the  business  of  the  firm  as  solicitors ;  and  therefore  the 
innocent  members  of  the  firm,  who  are  precluded  by  their  bills  of 
costs  from  asserting  that  this  matter  was  not  within  the  ordinary 
scope  of  their  business,  are  liable  for  the  loss  occasioned  by  the 
conduct  of  their  partner :  Blair  v.  Bromley  (1) ;  Atkinson  v. 
Maereth  (2) ;  St.  Aubyn  v.  Smart  (3) ;  Be  Bibeyre  v.  Barclay  (4). 
The  deeds  by  which  Matterman  and  Brutton  were  appointed  trus- 
tees for  the  purposes  of  realizing  the  Plaintiffs  assets  and  satisfying 
his  creditors,  were  mere  machinery,  and  the  money  received  under 
them  was,  in  reality,  received  by  the  firm  in  their  capacity  of  soli- 
citors, so  as  to  fix  them  with  liability.  With  regard  to  setting  aside 
the  release,  £250  is  mentioned  in  the  bill  of  costs  as  having  been 
given  to  the  Plaintiff  for  the  expenses  of  his  Brazilian  journey ;  but 
we  shew  that  that  amount  was  not  received,  and  therefore  we  are 
entitled  to  have  the  release  set  aside,  and  to  have  the  account 
opened,  with  liberty  to  surcharge  and  falsify,  especially  where,  as 
here,  the  release  is  between  solicitor  and  client :  Lawless  v.  Mans- 
field (5). 

Mr.  Garth,  Q.C.,  and  Mr.  CottreU,  for  the  Defendant  Masterman : — 
The  Plaintiff  dealt  throughout  with  Brutton  in  a  personal  and 

(1)  2  Ph.  854.  (3)  Law  Rep.  8  Ch.  646. 

(2)  Law  Rep.  2  Eq.  670.  (4)  23  Bear.  107. 

t)  1  Dr.  &  W.  557. 

2  P2  2 
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V.-O.  J.      confidential  capacity,  and  purposely  excluded  Masterman  and  UpjiU 

1869        from  all  participation  in  these  transactions.    He  corresponded  with 

E42U,  or     him  individually,  and  by  sending  the  power  of  attorney  to  him  and 

D™^>  Lady  Dwdonald  he  put  it  in  his  power  to  receive  the  money  with- 

Mabtbmiak.  out  the  knowledge  of  his  partners ;    and  having  dealt  with  and 

trusted  one  partner  solely,  he  cannot  now  make  the  others  liable 

as  if  he  had  trusted  the  firm  generally. 

[The  Vice-Chancbllor  : — You  have  to  get  rid  of  the  bill  of 
costs.  Prima  facie  whatever  the  bill  of  costs  represents  as  done  by 
the  firm  was  done  by  them.] 

The  charges  were  made  up  by  an  accountant,  not  from  the  books 
of  the  firm,  but  from  stray  papers  and  memorandums  left  by  Brut- 
ton,  and  the  firm  can  only  be  bound  by  the  entries  in  the  partnership 
books,  in  which  most  of  these  charges  are  not  to  be  found.  But  in 
any  case  the  firm,  because  they  are  entitled  to  charge  and  have 
charged  for  business  done,  are  not  to  be  made,  liable  for  moneys 
received  by  one  of  their  members ;  it  being  no  part  of  the  ordinary 
business  of  a  solicitor  to  receive  money  from  his  client  for  the  pur- 
poses of  investment  or  otherwise,  so  as  to  render  the  partners,  with* 
out  proof  of  authority  from  them,  liable  for  the  money  so  received: 
Ear  man  v.  Johnson  (1) ;  Viney  v.  Chaplin  (2) ;  BourdiUon  v. 
Roche  (3) ;  Bishop  v.  Countess  of  Jersey  (4).  The  relief  prayed  by 
the  bill  is  inconsistent,  and  if  the  Plaintiff  fails  in  making  the  De- 
fendants liable  as  members  of  the  firm  he  cannot  obtain  relief 
against  Maderman  in  the  character  of  trustee :  Coomer  v.  Brom- 
ley (5) ;  Cau&ey  v.  Poole  (6) ;  Lindsay  v.  Lynch  (7). 

Mr.  Brace,  Q.C.,  and  Mr.  Freeman,  for  UpjiU,  were  stopped  as  to 
any  liability  in  UpjiU,  in  respect  of  moneys  that  found  their  way 
into  the  trust  account. 

On  the  main  question  they  contended,  that  although  it  might 
have  been  the  duty  of  Maderman  and  Brutton  to  see  to  the  appli- 
cation of  the  Brazilian  money,  UpjiU  was  in  no  way  responsible,  the 
money  having  been  properly  received  by  Brutton  in  the  execution 

(1)2E.&B.61.  (4)  2  Drew.  143. 

(2)  2  De  G.  &  J.  468.  (5)  6  De  G.  &  Sm.  63* 

(3)  27  L.  J.  (Ch.)  681.  (6)  1  H.  &  M.  60. 

(7;  2  Sch>  &  Lef.  1. 
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of  a  trust  with  which  Upjltt  had  nothing  to  do,  and  unless  the  V.-0.  J. 

receipt  and  application  of  money  under  such  circumstances  could  i860 

be  brought  within  the  scope  of  the  partnership  business  (against  eaklw 

which  Viney  v.  Chaplin,  and  the  other  cases  cited,  were  conclusive  *>*ro<Muu> 

authorities),  it  was  not  competent  for  one  member  of  a  firm,  being  Mawtkbmax. 

also  a  trustee,  to  make  his  partners  liable  for  misapplication  of  the  """"*" 
money. 

Mr.  AmphleU  replied  on  the  question  of  setting  aside  the  re- 
lease. 


March  24    Sib  W.  M.  James,  V.C.  :— 

This  is  a  suit  by  the  client  of  a  firm  of  solicitors  against  the  se- 
veral members  of  that  firm.  The  principal  question  is,  whether 
two  partners  are  liable  to  account  for  a  very  large  sum  of  money 
received  by  a  third  partner  who  has  absconded,  and  which  was  mis- 
applied by  him.  There  is  little  dispute  as  to  the  facts,  which  lie 
within  a  short  compass.  The  Plaintiff  was,  in  the  year  1864,  em- 
barrassed by  the  pressing  demands  of  several  creditors.  He  had, 
however,  very  considerable  unrealized  assets.  These  comprised,  and 
were  to  a  great  extent  composed  of,  claims  in  respect  of  a  Trinidad 
estate,  and  of  his  share  and  interest  in  large  claims  of  his  deceased 
father,  the  celebrated  Lord  Cochrane,  against  the  Brazilian  Govern- 
ment. He  was  desirous  of  rendering  this  property  available  for 
relieving  himself  from  his  embarrassments  by  distribution  amongst 
all  his  creditors,  and  preventing  its  being  attached  and  seized  by 
the  more  importunate  and  impatient  of  the  body,  who  had  com- 
menced, or  threatened,  legal  proceedings.  He  was  recommended 
to  avail  himself  for  this  purpose  of  the  services  of  an  eminent  firm 
of  solicitors,  to  all  of  whom  he  had  been  previously  a  stranger.  Ho 
accordingly  applied  to  them,  as  such  solicitors,  to  undertake  the 
management  and  settlement  of  his  affairs.  They  accepted  the 
task.  The  extent  to  which  their  professional  services  were  neces- 
sary and  were  given  is  shewn  by  the  fact  that  their  bill  of  costs 
from  November,  1864,  to  February,  1866,  amounts  to  no  less  a  sum 
than  £1311  16s.  2d.  As  is  usual  in  such  cases,  one  member  of  the 
firm  had  the  almost  exclusive  conduct  of  the  business  of  the  client, 
and  that  member  appears  to  have  acquired  his  almost  unbounded 
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V.-O.  J.     confidence.    His'  acquaintance  with  him,  however,  began  with  his 
1869        professional  retainer,  and  although  their  constant,  almost  daily,  in- 

bI^Toi-     tercourse  naturally  led  to  an  intimacy  amounting  to  friendship,  it 
Dukdovald  never  appears  to  have  lost  its  purely  professional  character.   Their 
Mastzrhav.  relations  continued  throughout  those-  of  client  and  solicitor,  and, 
"""""       as  far  as  appears,  their  interviews  and  their  correspondence  were 
treated  as  professional  matters,  for  which  the  usual  professional 
charges  were  made  for  the  benefit  of  the  firm,  and  duly  recorded 
in  the  business  memoranda  and  diaries  kept  by  him  as  a  member 
of  the  firm.    As  part  of  the  arrangements  made  for  the  settle- 
ment of  the  Plaintiff's  affairs  he  executed  trust  deeds  vesting  his 
Trinidad  and  Brazilian  property  in  trustees  upon  trust  for  his  cre- 
ditors ;  and  two  of  the  members  of  the  firm,  Mr.  Masterman  and 
Mr.  Brutton,  were  the  trustees  of  those  deeds,  so  as  to  keep  the 
entire  management  and  control  in  the  firm  itseIC    Having  regard 
to  the  circumstances  and  the  objects  of  the  Plaintiff,  the  profes- 
sional advice  under  which  this  was  done  was  proper  and  right   It 
was  not  desirable  that  any  third  person  should  have  any  right  to 
interfere  with  the  client  and  his  own  solicitors.    But  it  was  because 
they  were  his  solicitors,  and  it  was  because  they  were  partners  in 
the  firm,  and  in  that  character  only,  that  Mr.  Masterman  and 
Mr.  Brutton  were  appointed  to,  and  accepted,  the  office  of  trustees 
for  the  Plaintiff.     Besides  the  arrangements  as  to  the  Trinidad 
and  Brazilian  funds,  it  became  necessary  to  raise  a  sum  of  £1500 
by  way  of  mortgage  on  some  property  in  England,  to  discharge 
the  pressing  claims  of  two  creditors,  Faber  and  Keane.    This  was 
raised,  and  the  claims  were  paid.    All  the  transactions  connected 
with  the  raising  and  paying  this  money  are  charged  in  the  bill 
of  costs ;  the  money  itself  actually  passing  through  the  hands  of 
Mr.  Brutton  in  the  ordinary  course  of  professional  business,  and, 
beyond  all  question,  in  his  character  of  a  member  of  the  firm. 
The  Trinidad  matter  was  arranged.    Very  large  sums  in  money 
and  bills  were  received  by  Mr.  Brutton  under  a  written  authority 
prepared  by  him  and  charged  for  in  the  bill  of  costs.    The  greater 
part  of  these  moneys  was  paid  to  a  creditor  who  had  heavy  para- 
mount claims  to  the  fund ;  and  a  sum  as  the  balance,  after  satisfy- 
ing this  charge,  was  paid  to  the  credit  of  the  account  of  Messrs. 
Masterman  and  Brutton  as  the  trustees  of  the  trust  deed.    It 
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was  then  considered  necessary  or  advisable  that  the  Plaintiff  should      V.-O.  J. 
proceed  personally  to  the  Brazils  to  prosecute  the  claims;  and        1869 
a  sum  of  £250  was  paid  to  him  out  of  the  trust  moneys  to  defray     v.at.t.  of 
the  necessary  expenses  of  his  vi§it  to  that  country.    Before  he  left,  Du"^)KALD 
he  executed  a  power  of  attorney,  not  to  the  firmbut,  to  Mr.  Brutton  Mistebkak. 
and  Lady  Dundonold,  as  his  joint  attorneys,  to  act  for  him  in  his 
absence.    Nothing  was  ever  done  under  that  power,  but  it  is  con- 
sidered a  material  part  of  the  res  gestae,  as  shewing,  as  is  suggested, 
that  the  Plaintiff  was  dealing  with  Mr.  Brutton  not  as  a  member 
of  the  firm,  but  in  an  independent  capacity,  and  making  him  and 
another  person,  not  a  member  of  the  firm,  joint  agents  to  the 
exclusion  of  the  firm  as  such.    The  Plaintiff's  case  as  to  this,  how- 
ever, is,  that  he  acted  in  this,  as  throughout,  under  the  professional 
advice  of  Mr.  Brutton,  and  as  part  of  the  arrangements  for  the 
settlement  of  his  affiurs  which  had  been  and  still  remained  con- 
fided to  the  firm.    The  charges  for  this  power  of  attorney  are 
contained  in  the  bill  of  costs  of  the  firm. 

The  visit  of  Lord  Dundonold  to  Brazil  was  so  far  successful  that 
he  obtained  a  sum  net,  after  many  heavy  payments  in  that  country, 
of  £5695  6s.  The  money,  however,  did  not  belong  to  him,  but  to 
the  estate  of  his  father,  of  which  he  was  executor,  and  it  was  only 
the  net  balance  which  would  remain  after  satisfying  the  claims  of 
other  members  of  the  family  that  was  applicable  to  the  purposes 
of  the  trust  deed.  He  sent  a  bill  for  the  amount  to  this  country,  in- 
dorsed to  Lady  Dundonold  and  Mr.  Brutton,  and  the  bill  was  trans- 
mitted to  Lady  Dundonold  hersel£  At  the  same  time,  he  wrote 
letters  to  Mr.  Brutton,  containing  directions  as  to  the  application 
of  the  fund ;  first,  for  satisfying  the  demands  upon  it  in  the  execu- 
torship, and  then  for  the  application  of  it  for  the  purposes  of  his 
own  trust  deeds.  These  letters  are  relied  on  by  the  Defendants  as 
shewing  that  the  Plaintiff  relied  personally  on  Mr.  Brutton.  They 
are,  however,  produced  by  the  Defendants  as  documents  in  the  pos- 
session of  the  firm  as  such.  The  business  directed  to  be  done  was 
all  connected  with  the  original  business  of  settling  the  claims  of 
the  Plaintiff's  creditors,  and  necessarily  required  professional  advice 
and  assistance,  and  labour,  which  could  not  have  been  undertaken 
by  Mr.  Brutton  except  for  the  firm. 

What  took  place  thereupon  is  shewn  by  the  bill  of  costs  and  the 
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¥•-0.  J.  affidavit  of  Lady  Dundonald.  [His  Honour  referred  to  the  entry 
1869        in  the  bill  of  costs,  tinder  date  the  15th  of  July,  1865,  set  out  in 

Eabl  of  the  statement,  and  then  referred  to  Lady  DundonalaTs  affidavit, 
Duhdokald  jn  ^kh  gjje  gtated  that  she  understood  that  the  proceeds  of  the 
Mar-ir*  ak.  bill  for  £5695  6a.  were  to  be  applied  by  the  advice  of  Brutton,  as 
the  representative  of  his  firm,  in  paying  or  compounding  for  the 
claims  of  her  husband's  late  father,  and  that  any  surplus  was  to 
be  applied  by  them  with  her  husband's  other  funds  in  their  hands 
in  effecting  a  composition  with  her  husband's  other  creditors; 
that  she  understood  that  Lord  Dundonald  had  communicated  to 
Brutton,  his  directions  as  to  any  particular  details  "  which  we 
wished  attended  to  in  the  application  of  his  money  for  the  pur- 
poses aforesaid,  but  left  the  general  management  of  the  matter  to 
Brutton,  as  the  representative  of  the  firm,  and  I  was  not  compe- 
tent to  give,  and  did  not  give,  directions  or  instructions  on  tbe 
subject.  . . . .  I  was  not  authorized  by  my  said  husband  to  allow 
the  said  Brutton  to  receive  or  apply  any  of  the  proceeds  of  the  said 
bill  on  his  own  responsibility,  or  otherwise  than  on  the  responsi- 
bility of  his  firm,  and  I  did  not  do  so  in  all  my  communications 
and  transactions  with  him.  He  was,  as  I  understood,  acting  on 
behalf  and  as  the  representative  of  his  firm  in  their  character  [of 
the  general  solicitors  of  my  said  husband,  who  had  his  affairs  in 
their  hands  for  the  special  purpose  of  settling  with  his  creditors.0] 
Of  course  the  advice  given  by  Mr.  Brutton  was  the  advice  of  the 
firm.  Under  that  advice  the  bill  was  given  into  the  hands  of  Mr. 
Brutton  for  the  purpose  of  satisfying  the  executorship  obligations, 
and  of  handing  the  net  surplus  to  the  trustees.  The  bill  of  costs 
contains,  in  addition  to  the  entry  as  to  the  visit  to  Ryde,  the  follow- 
ing entry : — 

*  - 

"  And  subsequently  attending  on  the  manager  of 
the  National  Bank,  discussing  terms  for  discounting 
the  Brazilian  bill ;  engaged  all  the  morning   ,,.£220" 

As  the  result  of  that  arrangement  with  the  bank,  Mr.  Brutton 
obtained  the  proceeds  of  the  bill  which  constitutes  the  sum  now 
principally  in  question.  The  business  of  the  executorship  was  pro- 
fessionally undertaken  by  the  firm,  and  there  is  a  very  long  and 
very  heavy  bill  of  costs  of  the  firm  for  this  professional  business, 
principally  in  endeavouring  to  settle  and  to  ascertain  the  amounts 
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payable  to  the  various  claimants.  A  part  of  this  sum  was  paid  to  V.-0/-J. 
the  account  of  the  trustees.  The  residue  was,  to  a  great  extent,  1869 
misappropriated  by  Mr.  Brutton.  The  partners  contend  that  Mr.  eablof 
Brutton  alone,  and  not  they,  are  answerable  for  the  amount  The  DrjrooxALD 
case  of  Harman  v.  Johnson  (1),  is  relied  on  by  the  Defendants  as  Uawtebmak. 
an  authority  in  their  favour.  [His  Honour  read  the  marginal  *""" 
note.]  The  second  part  of  that  case  is  a  very  important  qualification 
of  that  which  is  supposed  to  be  laid  down  in  the  first  part.  In 
truth,  the  mode  in  which  the  question  arose  was,  that  Lord  Camp* 
hell  in  charging  the  jury  had  given,  as  he  afterwards  thought,  too 
general  a  direction  to  them ;  intimating  his  opinion  that  money  re- 
ceivedjby  an  attorney,  a  member  of  a  firm,  under  any  circumstances, 
was  received  by  the  firm  through  his  hands.  But  it  is  important 
to  observe  that  all  the  Judges  expressly  mention  and  decide,  that 
money  received  by  a  partner  for  the  purpose  of  being  invested  on  a 
particular  security  is  within  the  ordinary  business  of  the  firm,  and 
as  such  the  firm  would  be  answerable  for  that  which  is  done  by  one 
partner  with  respect  to  it.  There  is  another  case  of  Viney  v.  Chap- 
lin (2),  which  is  also  thought  to  furnish  some  ground  of  defence,  and 
was  principally  relied  on  for  an  expression  of  Lord  Justice  Turner, 
that  it  was  no  part  of  the  ordinary  duty  of  a  solicitor  to  receive 
money  belonging  to  his  client,  and  that  the  deed  of  mortgage  comes 
into  his  hands  for  a  wholly  different  purpose.  But  this  would 
hardly  have  arisen  if  it  had  not  been  a  very  common  practice  of 
attorneys  to  receive  money  on  behalf  of  their  clients  on  the  com- 
pletion of  mortgage  and  purchase  transactions;  and  what  was 
decided  there  was,  that  an  attorney  as  such  has  not  as  against  his 
client  authority  to  receive  that  client's  money,  but  it  does  not  touch 
the  question  whether  when  the  authority  is  given  to  receive  it,  it 
is  not  a  part  of  the  business  of  one  partner  of  the  firm  to  receive 
it  on  behalf  of  the  firm.  The  case  on  the  other  side  which  was  re* 
ferred  to  is  St.  Avbyn  v.  Smart  (3).  [His  Honour  read  the  head-note 
of  that  case.]  Lord  Dundonald  was  examined  before  me  in  order 
to  elicit  from  him  admissions  of  intimate  relations  with,  and  con- 
fidence in,  Mr.  Brutton  personally,  to  the  exclusion  of  the  firm.  In 
this  examination  Lord  Dundonald  adhered  to  the  statements  in  his 

(1)  2  E.  &  B.  61.  (2)  2  De  G.  &  J.  468. 

(3)  Law  Rep.  3  Gb.  646. 
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V^O.  X      affidavit,  that  he  throughout  dealt  with  Mr.  Brution,  not  as  a  per- 
1809       Bonal  friend,  not  as  a  distinct  and  separate  agent,  bat  in  that  cha- 

jto^or     racter  in  which  alone  he  first  established  relations  with  him,  viz*,  as 
Dtjwuoxald  t|je  particular  member  of  the  firm  by  whom  the  personal  account 
of  the  professional  business  which  he  required  had  been  undertaken. 
The  question  is,  then,  whether  it  is  possible  to  treat  the  money 
so  paid  in  the  course  of  the  professional  business,  which  was  un- 
doubtedly the  professional  business  of  the  firm,  under  professional 
advice,  which  was  undoubtedly  the  advice  of  the  firm,  as  paid  other- 
wise than  to  the  firm.    I  hold  that  it  is  not  possible  so  to  treat  it, 
however  hard  it  may  be  on  the  innocent  partners.    It  is  surely 
within  the  ordinary  everyday  practice  of  a  firm  of  solicitors  or 
attorneys  to  receive  moneys  from  a  client  for  the  satisfying  the 
demands  of  the  creditors  whom  they  are  employed  to  arrange  with. 
It  is  surely  within  the  ordinary  everyday  practice  of  a  firm  of 
solicitors  and  attorneys  to  receive  from  a  client,  an  executor, 
moneys — sometimes  to  pay  the  demands  of  Government,  some- 
times to  pay  legatees,  and  sometimes  to  pay  into  Court — in  short, 
to  receive  money  for  any  specific  purpose   connected  with  the 
professional  business  they  have  in  hand;  just  as  in  Harman  v. 
Johnson  (1)  the  Court  held  that  it  was  within  the  ordinary  business 
of  such  a  firm  to  receive  moneys  for  the  purpose  of  making  a 
specific  investment  or  mortgage.    In  truth,  in  this  particular  case 
the  firm,  through  Mr.  Brutton,  had  received  the  £1500,  had  re- 
ceived and  paid  the  large  amount  received  from  the  Trinidad 
property.    If  it  was  within  the  ordinary  business  of  the  firm  so 
to  receive  moneys  cadit  qu&dio,  for  what  one  partner  does  in  the 
ordinary  business  of  the  firm  is  done  by  the  firm.    Of  course,  it  is 
possible  that  a  client  may  so  have  acted,  may  have  so  lent  himself 
to  one  member  of  the  firm  as  to  preclude  himself  from  enforcing 
such  liability  against  the  other  members.    But  in  this  case,  how 
is  it  possible  to  attribute  any  such  acting  to  Lord  Dundonald  t 
He  was  in  Brazil,  and  cannot  be  prejudicially  affected  by  the  fact 
that  his  wife  indorsed  the  bill  to  the  member  of  the  firm  through 
whom  the  firm  advised  and  directed  her  what  she  ought  to  do  with 
that  bill.    It  is  unfortunate,  no  doubt,  for  the  other  members  of 
the  firm ;  but  that  is  a  misfortune  which  arises  from  their  original 

(1)  2  E.  &  B.  61. 
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confidence  in  him.    They  held  him  out  to  the  world  as  a  person     V.-C.  J. 
for  whom  they  were  responsible.    All  the  profits  arising  from  the        1S89 
transaction  by  him  of  the  Plaintiffs  business  resulted  to  the  firm ;     earl  or 
and  the  firm  most  bear  the  expense  of  any  miscarriage  by  him, 
whether  by  negligence  or  dishonesty,  in  the  conduct  of  the  business. 

That  determines  the  main  question  as  to  the  liability  of  the 
partners.  There  is  a  smaller  item  of  money  received  from  a  Mr. 
Siuckey.  The  case  seems  to  me  to  be  exactly  the  same,  with  this 
additional  fact  against  the  firm,  that  is  to  say,  that  the  document 
was  actually  endorsed  there,  the  cheque  was  actually  made  payable 
to  the  order  of  the  firm,  and  Mr.  Brutton  obtained  it  by  using  the 
firm's  name  in  endorsing  the  cheque.  It  appears  to  me,  therefore, 
that  Plaintiff  is  entitled  to  a  decree  declaring  that  the  Defendants 
are  jointly  liable  for  all  the  moneys  of  Plaintiff  in  the  bill  men- 
tioned which  came  into  the  hands  of  Mr.  Brutton  as  a  member  of 
the  firm,  and  especially  for  the  proceeds  of  the  Brazilian  bill  of 
exchange  and  the  moneys  received  from  Mr.  Stuchey,  and  there 
must  be  an  account  against  them  on  the  footing  of  that  declaration. 

There  is  another  part  of  the  case,  connected  with  a  compara- 
tively small  amount,  arising  from  the  trust  deed.  In  the  course 
of  the  argument  I  stopped  the  Defendants'  counsel  upon  that*  I 
considered  that  everything  that  had  got  into  the  hands  of  trustees 
ceased  to  be  money  for  which  the  firm  was  liable.  The  trust  deed 
was  properly  executed,  two  trustees  were  selected,  and  everything 
put  into  their  hands.  It  appeared  to  me  then,  and  I  adhere  to 
that  view,  that  it  was  paid  to  them  in  their  character  of  trustees, 
in  respect  of  which  the  partner  who  was  not  a  trustee  had  ceased 
to  have  any  control  or  power.  I  propose,  therefore,  to  declare  that 
the  partners  are  entitled  to  be  discharged  in  respect  of  any  of  the 
moneys  which  were  paid  to,  or  to  the  account  of,  the  trustees. 
There  must  be  an  account  of  receipts  and  payments  by  the  two 
trustees — Mcuterman  and  Brutton — as  trustees  of  the  deed,  in 
respect  of  all  moneys  that  have  come  into  their  hands,  the  account 
to  be  taken  in  the  ordinary  mode  in  which  trustees'  accounts  are 
taken.  In  connection  with  that  part  of  the  case  there  is  a  deed  of 
release.  The  release  is  not  in  terms  sought  to  be  set  aside,  but  an 
error  is  pointed  out  by  the  bill,  and  is  verified  by  the  evidence  of 
the  Plaintiff;  and  upon  an  examination  of  the  deed  there  is  clearly 
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V.-O.  j.      a  mistake  in  it  with  respect  to  the  amount  mentioned.    There  is 
J860        also  this  circumstanoe  connected  with  the  deed — that  £300,  a 
Eablof     round  sum,  is  taken  for  the  professional  costs.    Haying  regard  to 
J)ukdqkald  these  facts,  and  to  the  position  of  the  parties — vul,  that  Lord 
JtfAsimau*.  Dwidonald  was  the  client,  and  that  they  were  the  solicitors  (and 
the  deed,  in  fact,  was  therefore  prepared  by  them  as  the  solicitors), 
and  following  the  decision  of  Sir  E.  Sugden  in  Lawless  v.  Mans- 
field  (1),  I  hold  that  the  release  is  not  conclusive  against  the  Plain- 
tiff; that  it  is  to  be  treated  as  a  settled  account ;  and  it  will  be 
sufficient  in  this  case  to  give  Plaintiff  liberty  to  surcharge  and 
falsify  in  respect  of  the  account  so  settled.    The  Defendants  must 
pay  the  costs  of  the  suit. 

Solicitors :  Messrs.  Few  &  Co. ;  Mr.  W.  Masterman;  Mr.  UfjUL 
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1869  ABMSTRONG  v.  ARMSTRONG. 


March  20.      Will—  Construction— Gift  of  Personalty  to  Wife  absolutely  "for  the  bentfit  <f 

herself  and  Children"— Joint  Tenancy — Reversionary  Interest— Non-sna* 
ance  by  marriage  of  female  joint-tenant* 

Testator,  by  will,  gave  all  his  estate  (which  consisted  wholly  of  personalty, 
or  of  real  estate  distributable  as  personalty)  to  his  wife  absolutely,  "for  the 
benefit  of  herself  and  children ;"  and  appointed  her  executrix  of  bis  will. 
He  left  bis  wife  and  six  children  surviving.  The  widow  proved  tbe  will, 
and  died.  During  her  lifetime  one  of  the  children,  a  daughter,  married  and 
died: — 

Held,  that  the  children  took  as  joint  tenants,  and,  semble,  that  tbe  wifo 
took  only  an  estate  for  life : 

Held,  further,  that  the  daughter  did  not,  by  her  marriage,  sever  the  Wnt 
tenancy. 

1  HIS  was  a  bill  praying  for  a  declaration  of  the  true  construction 
of  the  will  of  John  Armstrong,  late  of  Singapore,  who  died  in 
October,  1852,  having  made  his  will,  dated  the  5th  of  August, 
1850,  in  the  following  terms : — 

"  I  do  hereby  devise  and  bequeath  unto  my  wife  Eliza,  her  heirs, 
executors,  administrators,  and  assigns,  absolutely  for  ever  all  my 

(1)  1  Dr.  &  W.  557. 
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real  and  personal  estate  whatsoever  and  wheresoever,  or  what     V.-O.J. 
nature,  kind,  or  quality  soever  the  same  may  be,  and  which  I  may        1869 
be  possessed  of,  interested  in,  or  entitled  to,  for  the  benefit  of  her-   abmbtbono 
self  and  children.    I  do  also  hereby  constitute  and  appoint  my  said         * 
wife  sole  executrix  of  this  my  last  will  and  testament ;  and  in  the       — ~ 
event  of  her  death  during  my  lifetime,  then  and  in  such  case  I 
nominate  and  appoint  Thomas  Owen  Crane  and  Gilbert  Bain  to  be 
my  executors,  requesting  that  they  will  kindly  act  in  the  winding 
up  of  my  affairs  for  and  on  account  of  my  children,  to  whom  I 
bequeath  all  such  property  as  I  may  die  possessed  of,  as  above 
stated :  say,  two-thirds  of  all  such  property  to  be  divided  amongst 
the  girls,  and  the  other  third  amongst  the  boys." 

The  testator  left  his  widow  surviving,  who  proved  his  will,  and 
died  on  the  15th  of  June,  1867. 

He  also  left  three  sons  and  three  daughters.  Of  these,  John 
William  was  indebted  to  the  testator's  estate  more  than  his  share 
under  it  could  amount  to,  whatever  that  might  be;  Farleigh, 
another  son,  who  was  the  legal  personal  representative  of  his 
mother  and  father,  was  a  Defendant ;  Mary  Ann  married  the  De- 
fendant William  Mactaggart  and  died;  and  the  remaining  three 
children,  George,  Isabel  Jane,  wife  of  the  Plaintiff,  Samuel  GilfiUan, 
and  Harriet  Eliza,  were  Plaintiffs. 

The  property  was  all  personalty,  or  distributable  as  such ;  and 
the  questions  were:    1.  Whether  the  widow  took  absolutely; 

2.  Whether  the  widow  and  children  took  in  equal  shares,  or 
whether  the  widow  took  for  life,  with  remainder  to  her  children — 
a  question  which,  since  the  widow's  death,  was  only  of  importance 
as  regarded  the  apportionment  in  account  of  shares  of  past  income ; 

3.  Whether  the  children  took  as  joint  tenants,  or  as  tenants  in 
common ;  and  4.  Whether,  if  there  were  a  ioint  tenancy,  it  had 
been  severed  by  Mrs.  MadaggarC*  marriage. 

Mr.  Wickens,  for  the  Plaintiffs  :— 

The  Plaintiffs  claim  as  joint  tenants,  to  the  exclusion  of  the 
Defendant  Mactaggart,  who  represents  the  deceased  daughter. 

The  dominant  part  of  the  will  is  that  in  which  the  testator  gives 
all  his  real  and  personal  estate  to  his  wife  Eliza,  followed  by  the 
words  "for  the  benefit,  of  herself  and  children."     Ordinarily,  no 
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V<0.  J.     doubts  these  words  would  imply  a  joint  tenancy  amongst  the  widow 

1869       and  the  six  children ;  bat  a  series  of  cases  will  be  found,  amongst 

AuiffTBOHo  which  are  Crawford  v.  Trotter  (1) ;  Jeffery  v.  Honyioood  (2) ;  and 

Armstrong    Hon*  v.  Aforw  (3),  all  collected  in  Jarman  on  Wills  (4),  in 

— —       which  expressions  of  this  kind  have  been  construed  to  mean  a  gift 

to  the  widow  for  life,  with  remainder  to  her  children.    If  that  be 

the  true  construction  here,  it  follows  no  less  that  the  children  must 

take  as  joint  tenants. 

If  the  other  construction  be  adopted,  that  the  wife  and  children 
all  take  together,  the  widow  being  dead,  the  result  is  substantially 
the  same  as  far  as  the  Plaintiffs  are  concerned,  since  they  all  take 
as  joint  tenants,  except  that  there  will  be  some  difference  as  to 
the  distribution  of  the  past  income. 

It  may  be  said  that  Mrs.  Maetaggart  severed  the  joint  tenancy 
by  her  marriage;  but  May  v.  Book  (5)  is  an  authority  to  the 
contrary. 

Mr.  Millar,  for  the  Defendant  Farleigh  Armstrong: — 

As  representative  of  the  estate  of  his  late  mother,  the  Defendant 
supports,  [on  the  first  point,  the  contention  of  Mr.  Wickens,  that 
Mrs.  Armstrong  took  a  life  interest  in  this  fund. 

But  he  is  further  entitled  to  contend  that  the  widow  in  this 
instance  took  absolutely ;  the  indication  of  the  testator's  intention 
to  benefit  his  children  being  too  slight  to  amount  to  a  trust. 

This  case  is  to  be  distinguished  from  Longmore  v.  Elcutn  (6), 
Woods  v.  Woods  (7),  and  Gilbert  v.  Bennett  (8),  where  the  income 
was  to  be  applied  by  the  widow  for  the  education  and  maintenance 
(or  to  that  effect)  of  the  children  ;  and  also  from  Bailees  v.  Ward  (9), 
and  Crockett  v.  Crockett  (10),  where  the  direction  was  that  the  fund 
was  to  be  at  the  disposal  of  the  wife  for  the  benefit  of  herself  and 
children. 

It  rather  falls  within  such  authorities  as  Jones  v.  Oreaiwood  (11), 
and  Hart  v.  Tribe,  as  to  the  £100  legacy  (12). 

(1)  4  Madd.  361.  (7)  1  My.  &  Cr.  401. 

(2)  Ibid.  398.  (8)  10  Sim.  871. 

(3)  2  Sim.  485.  (9)  1  Hare,  445. 

(4)  3rd  Ed.  vol.  ii.  pp.  378-4.  (10)  2  Ph.  558. 

(5)  Co.  Litt.  246  a,  Butler's  note  (184).  (11)  16  Besv.  527. 

(6)  2  T.  &  C.  Cb.  36a  (12)  18  Ibid.  215.  ! 
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"  The  current  of  decisions  has  of  late  years/'  says  Mr.  Lewin  (1),     V.-C.  J. 
"  set  against  the  doctrine  of  converting  the  devisee  or  legatee  into        18C9 

a  trustee ;"  and  of  this  Byne  v.  Blackburn  (2)  is  a  strong  instance.  AirarBoxa 


Mr.  Winterlotkam,  for  the  Defendant  Maciaggart : — 

Our  contention  is,  that  the  gift  was  a  gift  to  the  widow  for  life, 
with  vested  remainders  to  her  six  children  as  tenants  in  common. 

The  result  of  the  cases  seems  to  be,  that  where  there  is  a  direct 
simple  gift  to  A,  and  her  children,  the  Courts  hold  this  a  gift  to 
A.  for  life,  remainder  to  the  children :  Crawford  v.  Trotter  (3) ; 
Audsley  v.  Horn  (4) ;  Ward  v.  Qrey  (5). 

Where  there  is  no  direct  gift  to  the  children,  but  a  gift  (as  here) 
to  A.  absolutelyy  or  to  a  trustee  absolutely,  "  for  the  benefit  of  A. 
and  her  children,"  then,  if  there  be  any  words  implying  a  settle- 
ment, as  that  A.  shall  enjoy  for  her  separate  use,  or  other  special 
circumstances,  the  Court  will  hold,  as  above,  a  gift  to  A.  for  life, 
with  remainder  to  the  children :  Froggatt  v.  Wardett  (6) ;  Jeffery 
v.  Be  VUre  (7) ;  Morse  v.  Morse  (8).; 

But,  if  in  the  case  last  stated,  there  be  (as  here)  no  words 
implying  settlement,  and  no  special  circumstances,  the  Court 
construes  JL>  or  the  trustee,  as  the  case  may  be,  a  trustee  for 
A,  and  her  children  equally  as  tenants  in  common :  Bibby  v.  Thomp- 
son (9). 

It  is  otherwise  where  (as  not  in  this  instance)  a  large  discre- 
tionary power  is  given  to  A.,  as  occurred  in  Crockett  v.  Crockett  (10); 
Baikes  v.  Ward  (11). 

The  leaning  of  the  Courts  is  towards  a  tenancy  in  common : 
Be  While's  Trusts  (12) ;  In  re  Phene's  Trusts  (13). 

That  Mrs.  MadaggarCs  marriage  did  operate  as  a  severance  of 
the  joint  tenancy,  the  fund  being  not  real  estate,  as  in  May  v. 
Hook  (14),  appears  from  Bracebridge  v.  Cook  (15). 

(1)  Lewin  on  Trusts,  5th  Ed.  p.  110.       (9)  32  Bcav.  646. 

(2)  26  Bear.  41.  (10)  2  Ph.  563 ;  overruling  the  deci- 

(3)  4  Madd.  36L  sion,  1  Hare,  45L 

(4)  26  Beav.  195.  (11)  1  Hare,  445. 

(5)  Ibid.  485.  (12)  Joh.  656. 

(6)  3  De  G.  &  Sm.  685.  (13)  Law  Rep.  5  Eq.  346. 

(7)  24  Beav.  296.  (14)  Co.  Litt  246  a,  Butler's  Note  (184). 

(8)  2  Sim.  485.  (16)  Plowd.  416. 
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V.-O.  J.         Mr.  Wickens,  at  the  close  of  the  argument,  in  answer  to  a 

1869  question  by  the  Court,  admitted  that  it  was  not  intended  to  press 

Abmbtboho  the  question  as  to  the  adjustment  of  the  past  account ;  and  in  the 

Armstrong.  re8U^^  the  second  question  remained  undecided. 

Sib  W.  M.  James,  V.C.  :— 

I  think  in  this  case  there  is  no  ground  at  all  for  holding  the 
children  to  be  tenants  in  common* 

There  are  no  words,  and  there  is  no  context  importing  words,  of 
severance,  as  the  Master  of  the  Bolls  thought  there  was  in  the  case 
of  In  re  Phene's  Trusts  (1).  In  that  will  the  gift  was  to  executors, 
upon  trust  for  the  benefit  of  M.  for  life,  and  after  her  death  "in 
trust  for  the  benefit  of  her  children,  to  do  that  which  they,  my 
executors,  may  think  most  to  their  advantage."  Those  were  words 
which  the  Master  of  the  Bolls  thought  gave  the  executors  a  power 
of  dividing  the  property ;  and  the  Court  resolved  to  do  that  which 
the  executors,  had  they  lived,  would  have  had  the  power  of 
doing. 

That  is  the  only  case  which  seems  to  me  to  be  any  authority  for 
holding  that  these  children  take  as  tenants  in  common. 

If  they  take  as  joint  tenants,  it  becomes  immaterial  to  consider 
whether  the  gift  was  a  gift  to  the  wife  for  life,  with  remainder  to 
the  children ;  or  whether  it  was  a  gift  to  the  wife  and  children 
equally.  I  confess  the  strong  inclination  of  my  opinion  would  be 
to  declare  it  a  gift  to  the  wife  for  life,  with  remainder  to  the 
children ;  but  I  do  not  think  it  necessary  to  determine  that 
question. 

The  only  remaining  point  is,  whether  the  joint  tenancy  was 
severed  by  the  marriage  of  one  of  the  daughters  ?  On  this  point 
the  authority  that  was  cited  simply  deals  with  the  case  of  a  chattel 
personal  in  possession ;  but  just  as  it  has  been  held  that  marriage 
will  not  sever  a  wife's  joint  tenancy  in  a  chattel  real,  so  it  would 
seem  that  marriage  will  not  be  a  severance  of  joint  tenancy  in  a 
chose  en  action  which  the  husband  could  not  have  reduced  into  pos- 
session during  the  coverture. 

There  will  be  a  declaration  that,  in  the  events  which  have  hap- 

(1)  Law  Rep.  5  Eq.  346* 
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pened,  the  surviving  children  are  entitled  to  the  testator's  estate      V.-C.  J. 
equally  as  joint  tenants ;  the  costs  of  all  parties,  as  between  soli-        1869 
citor  and  client*  to  come  out  of  the  fund.  ,  Abmstoorg 


Solicitors :  Messrs.  Wooflacott  &  Leonard. 
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FEILDEN  v.  SLATER 

-Grantor  and  Grantee— Lease— Notice  of  Covenant*  in  Original  Deed  of  Grant — 
-Safe  of  Spirituous  Liquors — Injunction — Practice — Answer — Co-Defendants. 

A  lessee  is  bound  to  inquire  into,  and  is  fixed  with  notice  of,  all  covenants 
into  which  his  lessor  has  entered  in  respect  of  the  land. 

In  1854,  a  dwelling-house  and  shop  were  conveyed  by  the  Plaintiff  to  the 
Defendant  A.  in  fee,  in  consideration  of  the  payment  by  A.  to  the  Plaintiff 
of  a  perpetual  yearly  rent-charge ;  and  the  conveyance  contained  a  covenant 
by  A.,  his  heirs,  executors,  and  administrators,  with  the  Plaintiff  his  heirs 
and  assigns,  that  he  and  they  would  not  use  or  occupy,  or  permit  to  be  used 
or  occupied,  the  building  "  as  an  inn,  public-house,  or  tap-room,  or  for  the 
sale  of  spirituous  liquors,  or  ale  or  beer."  In  1857,  the  Defendant  B.  became 
tenant  from  year  to  year  of  the  house,  using  and  occupying  it  for  the  business 
of  a  grocer.  In  1862,  A,  demised  the  house  and  shop  to  B.  for  twenty-one 
.years  at  a  yearly  rent ;  the  only  restrictive  covenant  being  a  covenant  by  B. 
that  "  no  offensive  business  or  occupation  or  nuisance  shall  be  carried  on  or 
committed  on  the  said  premises,  and  that  the  same  shall  be  used  as  a  dwell- 
ing-house and  shop  only."  In  1866,  B.,  as  the  agent  of  a  firm  of  London 
wine  merchants,  began,  in  the  course  of  his  business  as  a  grocer,  to  sell  on 
the  premises  wine  and  spirits,  but  in  bottle  only. 

On  bill  for  an  injunction  against  A.  and  B.,  it  was  found,  as  the  result  of 
the  evidence,  that  B.  had  no  knowledge  of  the  covenant  in  the  original 
deed: — 

Edd,  notwithstanding,  that  he  was  put  upon  inquiry,  and  was  fixed  with 
constructive  notice  of  the  covenant : 

Held,  further,  that  the  words,  "  for  the  sale  of  spirituous  liquors,*  did  not 
prevent  the  sale  of  wine,  but  extended  to  the  sale  of  spirituous  liquors  in 
tattle ;  and  injunction  granted  accordingly. 

Bill  dismissed  against  A.  with  costs. 

A  Plaintiff  cannot,  without  giving  notice,  read  the  answer  of  a  Defendant 
against  a  co-Defendant. 

€ause. 

By  an  indenture,  dated  the  25th  of  April,  1854,  a  plot  of  land 
on  the  west  side  of  the  New  Market  Place,  Blackburn,  Lancashire, 
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V.-a  J.     with  six  messuages,  dwelling-houses,  or  shops,  then  lately  erected 
1809       thereon,  were  granted  by  the  Plaintiff,  Joseph  FeOden,  and  another, 
Fuldex     to  the  Defendant,  WiUiam  Boocoek  Slater ;  and  three  other  persons. 
Slated.      an^  *keir  heirs,  *°  the  use  that  a  yearly  rent-charge  of  £40,  clear 
—       of  all  deductions,  might  for  ever  thereafter  issue  out  of  the  said 
plot  of  land  and  the  buildings  for  the  time  being  standing  thereon, 
and  be  received  and  taken  by  the  grantors,  their  heirs  and  assigns, 
in  equal  half-yearly  portions ;  and  as  to  the  hereditaments,  to  the 
use  of  the  several  grantees  and  their  heirs  in  fourth  shares.    By 
the  same  deed  Slater  and  his  co-grantees  jointly  and  severally,  for 
their  heirs,  executors,  and  administrators,  covenanted  with  the 
grantors,  their  heirs  and  assigns,  amongst  other  things,  as  follows: 
that  they  would  not  "  use  or  occupy,  or  permit  to  be  used  or  occu- 
pied, any  of  such  buildings  as  fronted  the  said  Netv  Market  Place 
as  an  inn,  public-house,  or  tap-room,  or  for  the  sale  of  spirituous 
liquors,  or  ale  or  beer." 

In  1857,  the  Defendant  James  Sefton  became  yearly  tenant  of  one 
of  the  houses,  called  No.  51,  Albert  Buddings,  where  he  carried  on 
the  business  of  a  grocer  and  cheesemonger,  and  this  yearly  tenancy 
was  continued  until  the  granting  of  the  lease  below-mentioned. 

In  the  year  1858,  the  Defendant  Slater  became  the  sole  owner 
of  the  house  No.  51,  Albert  Buddings,  subject  to  the  rent-charge  of 
£40  issuing  out  of  the  entirety  of  the  premises. 

In  the  year  1859  the  Plaintiff  became  entitled  to  the  whole  of 
the  rent-charge. 

By  an  indenture  of  lease,  dated  the  1st  of  November,  1862,  and 
made  between  Slater  of  the  one  part,  and  Sefton  of  the  other  part, 
in  consideration  of  the  yearly  rent  of  £80,  increased  after  two 
years  to  £85,  the  house  and  shop  No.  51,  Albert  Buildings,  were 
demised  by  Slater  to  Sefton,  his  executors,  administrators,  and 
assigns,  for  a  term  of  twenty-one  years  from  the  12th  of  November, 
1862.  In  this  deed  was  contained  a  covenant  on  the  part  of  the 
lessee  in  these  terms:  "that  no  offensive  business  or  occupation 
or  nuisance  shall  be  carried  on  or  committed  in  the  said  premises, 
and  that  the  same  shall  be  used  as  a  dwelling-house  and  shop  only." 

In  November  or  December,  1865,  Sefton,  who  was  still  carrying 
on  the  same  business,  was  appointed  an  agent  for  the  sale  of  the 
wines  and  spirituous  liquors  of  W.  &  A.  OUbey,  a  firm  of  Ltrnde* 
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wine  merchants ;  and  shortly  before  March,  1866,  he  began  to  sell     V.-C.  J. 
Gtibey's  wines  and  spirits,  but  no  others.    He  did  not  sell  wines        1869 
or  spirits  for  consumption  on  the  premises ;  nor  in  any  less  quantity     fbildin 
than  a  single  reputed  quart  bottle. 

Early  in  March,  1866,  Thomas  Howard,  an  agent  of  the  Plaintiff, 
called  upon  Sefton.  As  to  what  passed  there  was  a  slight  conflict 
of  evidence.  Howard  said  Sefton  told  him  he  was  selling  the  wine 
and  spirits  with  the  sanction  of  Slater.  Sefton,  on  the  other  hand, 
said  that  Howard  asked  him  whether  he  was  aware  he  ought  not 
to  sell  wines  and  spirits,  and  he  told  Howard  that  he  was  not  so 
aware,  and  that  his  lease  did  not  prohibit  htm. 

On  the  9th  of  March,  1866,  Howard  wrote  to  Shier,  calling  his 
attention  to  "  a  serious  infringement "  of  the  covenant  contained 
in  the  deed  of  the  25th  of  April,  1854.  In  this  letter  the  writer 
said:  "  I  trust  what  he  (Sefton)  told  me  is  not  correct  as  to  your 
haying  consented  to  his  obtaining  a  license ;  for  you  are  no  doubt 
aware  that  this  is  one  of  the  covenants  which  Mr.  Feilden  has  been 
called  upon  strictly  to  enforce." 

This  letter  not  having  been  answered,  the  agent  wrote  again  to 
Slater,  saying  he  had  been  subjected  to  considerable  annoyance  by 
being  charged  with  favouritism  in  overlooking  this  breach  of  cove- 
nant, whereas  legal  proceedings  had  been  at  once  taken  against 
other  persons. 

In  April,  1866,  Slater  had  an  interview  with  Howard,  and  said 
he  would  endeavour  to  induce  Sefton  to  discontinue  the  sale  of 
wine  and  spirits ;  and  after  more  correspondence  and  interviews, 
Slater  at  length,  on  the  3rd  of  March,  1868,  stated  to  Howard  that 
he  had  used  his  utmost  endeavours  to  induce  Sefton  to  discontinue 
the  sale,  but  without  success. 

This  bill  was  filed  on  the  14th  of  March,  charging  (par.  23)  that 
"the  aforesaid  offering  for  sale  and  selling  by  the  Defendant 
James  Sefton,  of  wines  and  spirituous  liquors  at  his  said  shop  is  a 
breach  of  the  covenant  contained  in  the  indenture  of  the  25th  of 
April,  1854 ;"  and  praying  for  an  injunction  to  restrain  the  Defen- 
dants from  using  or  occupying,  or  permitting  to  be  used  or  occu- 
pied, the  house  and  shop  "  as  an  inn,  public-house,  or  tap-room,  or 
for  the  sale  of  spirituous  liquors,  or  ale  or  beer ;"  and  that  the 
amount  of  damages  might  be  ascertained. 

2  Q  2  2 
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V.-O.  J.      *  Sefton,  by  his  answer,  dated  the  22nd  of  May,  speaking  of  the 
1869       lease,  said :  "  The  said  indenture  was  prepared  by  Messrs.  Leonard 
FmLraar     &  William  Wilkinson,  of  Blackburn,  the  solicitors  of  Slater,  and  I 
Slatmb,      ^^  no  so^c^r  *n  *he  matter.    I  did  not  know,  nor  had  I  any 
— —        notice,  that  Slater  was  under  any  such  restrictive  covenant  as  that 
stated  in  the  bill.    In  fact,  I  did  not  know,  and  I  had  no  idea, 
that  Slater  was  himself  only  a  lessee  of  the  premises."    He  further 
said :  "In  the  course  of  the  last  few  years  it  has  become  a  common 
practice  for  grocers  to  sell  wine  and  spirits  on  the  same  premises 
as  those  on  which  they  carry  on  their  ordinary  business."    He  ad- 
mitted that  he  was  still  carrying  on  the  sale. 

On  the  9th  of  July  the  bill  was  amended,  charging  that  "prior 
to  the  granting  of  the  lease,  the  Defendant  Sefton  was  informed  of 
the  covenant  contained  in  the  deed  of  the  25th  of  April,  1854, 
and  that  he  could  not  occupy  the  house  for  the  sale  of  spirituous 
liquors ;"  and  on  the  30th  of  July,  Sefton,  in  answer  to  the  amended 
bill,  denied  the  statement  explicitly,  and  said :  "  When  I  became 
tenant  of  the  said  house,  and  for  three  or  four  years  afterwards,  I 
had  no  knowledge  that  my  occupation  of  it  was  fettered  farther 
than  by  the  covenant "  (referring  to  the  covenant  in  the  lease). 

On  behalf  of  the  Defendant  Slater,  Marmaduke  Oallis,  a  clerk 
of  Messrs.  Wilkinson  of  Blackburn,  Slater's  solicitors,  deposed  that 
he  prepared  the  draft  lease ;  and  that  on  the  18th  of  September, 
1862,  Sefton  called  at  the  office  to  settle  the  draft.  Sefton  employed 
no  other  solicitors.  "  I,9'  deposed  the  witness,  "  read  over  the  draft 
lease  to  him,  and  the  only  clauses  on  which  he  raised  any  question 
were  on  the  covenant  by  him  that  no  offensive  business,  or  occupa- 
tion, or  nuisance,  should  be  carried  on  or  committed  on  the  said 
premises,  and  that  the  same  should  be  used  as  a  dwelling-house  and 
shop  only,  and  on  the  covenant  against  assigning  or  underletting. 
And  he  then  asked  me  what  was  the  effect  of  those  covenants,  and  I 
informed  him  that  he  could  not  use  the  premises  for  any  other 
purposes  than  as  a  dwelling-house  and  shop,  and  that  he  could  not 
occupy  them,  or  permit  the  same  to  be  used  as  an  inn,  public-house, 
or  tap-room ;  or  for  the  sale  of  spirituous  liquors,  or  ale  or  beer; 
and  that  he  could  not  assign,  or  underlet  the  premises  without  the 
consent  of  the  said  W.  S.  Slater;  and  the  said  J.  Sefton  replied 
that  he  wanted  the  premises  for  the  purpose  only  of  carrying  on 
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his  own  business  of  a  grocer,  which  he  had  carried  on  there  for     V.-C.  J. 
several  years,  and  did  not  want  them  for  any  other  purpose."  1869 

Mr.  Kay,  Q.C.,  and  Mr.  Benshaiv  for  the  Plaintiff :—  Ftamw 

The  injunction  we' ask  for  does  not  extend  to  wine.  We  seek 
ooly  to  restrain  the  sale  of  spirituous  liquors. 

The  Defendant  Seftons  knowledge  of  the  existence  and  terms 
of  the  covenant  is  proved  by  the  evidence  of  the  solicitors'  clerk. 

Mr.  Druce,  Q.C.,  and  Mr.  Simmonds,  for  the  Defendant  SefUm, 
objected  to  this  evidence  being  read  against  Sefton.  The  evidence 
of  one  Defendant  cannot,  without  notice,  be  read  against  a  co- 
Defendant. 

Mr.  Benshaw,  contra,  cited  Lord  v.  Colvin  (1) ;  Sturgis  v.  Morse  (2). 

Proof  of  express  notice,  however,  is  not  necessary;  inasmuch 
as  it  has  been  held  that  every  underlessee  is  bound  to  inquire — in 
other  words,  has  constructive  notice  of  all  the  restrictive  covenants 
in  the  original  lease :  Wilson  v.  Hart  (3) ;  Clements  v.  Welles  (4) ; 
Parker  v.  Whyte  (5). 

In  Harms  v.  Parsons  (6)  a  covenant  not  to  carry  on  the  trade 
or  business  of  a  horse  hair  manufacturer  was  held  to  prevent  the 
covenantor  from  dealing  in  manufactured  horse  hair. 

Mr.  Amphlett,  Q.C.,  and  Mr.  Rowcliffe,  for  the  Defendant  Slater: — 

We  have  been  unnecessarily  made  parties.  In  Clements  v.  Welles 
the  intermediate  lessor  was  dismissed  with  costs. 

Mr.  Druce,  Q.C.,  and  Mr.  Simmonds,  for  the  Defendant  Sefton : — 

The  bill,  as  originally  framed,  sought  to  restrain  the  sale  of  wine 
as  well  as  of  spirits,  as  appears  from  the  23rd  paragraph,  although 
the  notice  of  motion  does  not  go  so  far. 

The  case  resembles  Pease  v.  Coats  (7),  where  the  Lord  Chancellor, 
then  Vice-Chancellor  Wood,  held  that  a  covenant  not  to  use  a 
building  as  a  "  public-house,"  did  not  prevent  the  covenantor  from 
taking  out  a  license  to  sell  beer  not  to  be  drunk  on  the  premises. 
Here  the  words  "  For  the  sale  of  spirituous  liquors"  are  merely  an 

(1)  3  Drew.  222.  (4)  Law  Rep.  1  Eq.  200. 

(2)  26  Beav.  562.  (5)  1  H.  <fc  M.  1,  67, 

(3)  2  H.  &  M.  551 ;  Law  Rep.  (6)  32  Beav.  328. 
1  Ch.  463.                                                    (7)  Law  Rep.  2  Eq.  688. 
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\AX  J.      amplification  of  the  term  "  public-house,"  and  are  not  meant  io 

1869        preclude  the  sale  of  spirits  in  bottle. 
Fmldkn         Th°  evidence  of  Slater  cannot  be  read  against  us. 

Slateb.         The  Vice-Chancelloe  said  he  certainly  should  not  allow  it  to 
~ ~       be  so  used  without  giving  the  Defendant  Sefton  an  opportunity  of 
meeting  it. 

Mr.  Bruce : — Taking  even  the  evidence  of  the  clerk  as  it  stands,  it 
amounts  to  this :  Sefton  asked  what  was  the  effect  of  the  cove- 
nants (not  in  the  original  deed,  of  the  existence  of  any  covenants 
in  which  he  had  not  an  inkling,  but)  in  his  own  lease.  If  the  clerk 
gave  such  an  answer  as  he  says  he  gave,  it  would  have  been  in- 
correct and  absurd,  for  no  one  pretends  there  is  any  such  covenant 
as  this  against  the  sale  of  spirituous  liquors  in  the  lease.  The 
evidence  is  an  afterthought,  and  must  be  rejected. 

Then,  is  the  Plaintiff  entitled  to  any  relief  by  way  of  injunction  ? 
It  is  admitted  that  he  could  not  maintain  an  action  at  law,  in 
other  words,  that  the  covenant  does  not  run  with  the  land — hence 
Bristow  v.  Wood  (1)  has  direct  application. 

In  Wihon  v.  Hart  (2)  the  Defendant  admitted  he  knew  there  was 
some  restriction,  and  was  consequently  held  to  be  put  on  inquiry 
as  to  what  it  was ;  as  is  clearly  explained  by  the  Lord  Chancellor, 
then  Vice-Chancellor  Wood,  in  the  same  case  (3).  dementi  v. 
Welles  (i),  again,  turned  wholly  upon  notice;  following  in  that 
respect  Talk  v.  Moxhay  (5).  The  distinction  here  is,  that  Sefton 
had  no  knowledge  of  any  covenant  or  any  restriction  whatever. 

Mr.  Kay,  in  reply : — 

Peaee  v.  Coats  (6)  is  a  case  essentially  different  from  this. 

It  may  be  admitted  that  this  covenant  does  not  run  with  the 
land ;  but  the  case  is  really  governed  by  Wihon  v.  Hart. 

Slater  is  equally  in  default  with  Sefton.  He  covenanted  that  he 
would  not  permit  the  thing  to  be  done,  and  yet  omitted  to  take  a 
similar  covenant  from  Sefton.  In  Hodson  v.  Coppard  (7)  a  De- 
fendant* having  purchased  from  the  Plaintiff  in  fee  simple,  with  a 

,    (1)1Co1L480.  (4)  Law  Rep.  1  Eq.  2001 

(2)  2  H.  &  M.  651 ;  Law  Rep.  1  Ch.  463.  (5)  2  Ph.  774. 

(3)  2  Ibid.  556,  8.  (6)  Law  Rep.  2  Eq.  688. 

(7)  29  Beav.  4. 
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restriction  against  certain  trades,  permitted  one  of  his  tenants  to  v.-C.  J. 

-carry  on  one  of  the  trades.    Upon  bill  for  an  injunction,  the  De-  i869 

fendant,  by  his  answer,  insisted  that  the  suit  ought  to  have  been  fkhmn 

brought  against  the  tenant.    He  was,  nevertheless,  restrained.  g  * 

Sib  W.  M.  James,  V.C.,  after  stating  the  facts  of  the  case,  and 
the  defence  set  up  by  SeJJon,  continued : — 

If  it  had  been  necessary  for  the  Plaintiff  to  make  out  that  the 
Defendant  Sefton  received  notice  of  the  covenant,  I  should  have 
held  that  Stfton  had  no  actual  and  no  constructive  notice  of  the 
covenant,  except  so  far  as  constructive  notice  may  be  expressive  of 
the  state  of  mind  of  a  man  who  did  not  know  of  the  existence  of  a 
thing  because  he  did  not  inquire. 

I  do  not  think  a  Plaintiff  can,  without  notice,  use  the  affidavit  of 
one  Defendant  against  a  co-Defendant ;  nor  do  I  think  it  was  in- 
tended to  be  so  held  by  Vice-Chancellor  Kinderdey  in  the  case  of 
Lord  v.  Coivin  (1),  because  the  whole  of  His  Honour's  reasoning  is 
concluded  by  this  observation  (2) :  "  Under  the  present  practice, 
when  witnesses  are  examined  before  the  Examiner,  all  parties  are, 
or  at  least  may  be,  present ;  and  all  parties  know  what  the  depo- 
sitions of  the  witnesses  are,  as  they  are  given."  *,  Whether  that  be 
strictly  accurate  or  not,  I  will  not  stop  to  inquire,  but  the  mean* 
ing  is  plain — that  all  parties  have  an  opportunity,  at  any  rate,  of 
attending  the  examination ;  and  therefore  the  evidence  of  one  may 
be  used  against  any  other. 

But  I  am  certainly  not  prepared  to  hold,  until  lam  so  instructed 
by  a  Court  of  higher  authority,  that  a  Plaintiff  may,  without  giving 
notice,  use  the  evidence  of  one  of  the  Defendants  against  his 
co-Defendant  Such  a  doctrine  appears  to  me  to  be  entirely  in- 
consistent with  the  whole  course  of  our  practice  in  cases  where  no 
issues  are  raised  between  co-Defendants  in  a  suit 

But  it  is  not,  as  it  seems  to  me,  necessary  for  the  Plaintiff,  in 
this  case,  to  prove  actual  notice  of  the  covenant  In  this  respect, 
I  feel  myself  bound  by  the  decision  of  Wilson  v.  Hart  (3)  before 
the  Lords  Justices.  The  present  Lord  Chancellor  appears  to  have 
proceeded  on  the  broad  ground  that  there  was  an  actual  knowledge 

(1)  8  Drew.  222.  (2)  3  Drew.  226. 

(3)  Law  Rep,  1  Ch.  463. 
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V.-0.  J.      of  some  restriction,  as  to  which  inquiry  would  have  led  to  actual 

1869       knowledge  of  the  covenant    But  the  Lords  Justices  went  on  to 

Fkldxn     say,  that  if  a  man  will  take  an  underlease  he  must  be  bound  by 

Slatbb.      *U  *ke  covenants  in  the  original  lease.    And  although,  no  doubt, 

that  was  a  strong  instance  of  legislative  action  on  the  part  of  the 

Judges  of  this  Court,  one  can  easily  see  the  immense  amount  of 
mischief  which  was  intended  to  be  obviated  by  it  If  it  were  not 
so,  any  tenant  from  year  to  year  might  do  as  he  pleased  with  the 
property.  Whatever  might  be  the  covenants  in  the  original  lease, 
he  might  say  he  knew  nothing  of  them,  and  then  would  be  held 
not  bound  by  the  covenant,  and  might  so  set  the  original  lessor  at 
defiance. 

Then  comes  the  question  of  what  the  real  meaning  of  this  cove- 
nant is ;  and  it  has  been  pressed  upon  me  that  I  can  put  some 
limit  upon  the  meaning  of  the  words  "  for  the  sale  of  spirituous 
liquors,"  and  read  them  as  meaning  something  ejusdem  generis  with 
"  public-house/'  "  gin-shop,"  or  something  of  that  sort ;  in  other 
words,  that  the  covenant  cannot  apply  to  the  case  of  a  man  who 
sells  spirituous  liquors  in  bottle  in  the  course  of  his  business  as  a 
wine  merchant  and  grocer.    But  I  think  it  impossible  to  cut  down 
the  words  of  the  covenant  in  this  way.   The  words  "  for  the  sale  of 
spirituous  liquors  "  are  in  addition  to  the  restriction  against  using 
the  building  "  as  an  inn,  publio-house,  or  tap-room ;"  and  they  do 
prohibit  the  sale  of  spirituous  liquors.    It  is  not  for  this  Court  to 
decide  the  exact  amount — whether  a  quart  or  a  pint  bottle,  or  a 
glass — a  sale  of  which  would  constitute  a  breach  of  the  agreement 
It  has  been  suggested  that  on  this  principle  a  chemist  might  be 
held  guilty  of  a  breach  of  a  covenant  if  he  were,  in  the  course  of  his 
business,  to  sell  something  of  the  same  sort  as  "  spirituous  liquors." 
But  this  Defendant  is  selling  spirituous  liquors,  and  selling  them 
as  such ;  and  I  cannot  say  that  if  this  Defendant  had  been  allowed 
to  sell  spirituous  liquors  in  bottle,  some  other  tenant  might  not 
come  forward  and  claim  to  be  allowed  to  sell  them  in  a  glass. 
That  being  so,  I  think  it  would  not  be  safe  to  put  any  construction 
upon  the  covenant  inconsistent  with  the  plain  and  ordinary  mean- 
ing of  the  words  used.    I  think  that  the  Defendant  is  bound  not 
to  sell  spirituous  liquors  in  any  form  in  any  building  fronting  the 
New  Market  Place,  Blackburn. 


Slates. 


VOL.  VIL]  EQUITY  CASES.  531 

Then  it  was  said  that  no  damage  has  been  shewn ;  bat  I  do  not     V.-C.  J. 
think  it  necessary  to  go  into  that    The  Plaintiff  himself  is  the       1869 
best  judge  of  what  is  advantageous  for  his  property;  and  the  evi-     Fmlden 
dence  at  least  shews  that  other  persons  who  are  under  like  cove- 
nants hare  complained  of  the  favouritism  shewn  by  the  Plaintiff's 
agent  in  overlooking  this  breach  of  covenant  by  the  Defendant. 

Then  it  has  been  suggested  that  the  Plaintiff's  delay  is  material ; 
and  it  certainly  did  appear  to  me  at  first  sight  that  the  delay  had 
been  considerable.  However,  the  Defendant  had  clear  notice  that 
the  Plaintiff  complained  of  the  breach  of  covenant  long  before  the 
filing  of  the  bill ;  and  there  is  no  evidence  of  the  Defendant  having 
been  in  any  way  prejudiced  by  delay  on  the  part  of  the  Plaintiff. 
He  first  began  to  sell  in  1866  ;  the  question  was  then  first  raised ; 
and  he  has  been  selling  as  agent  for  the  London  firm  ever  since. 

The  Plaintiff,  therefore,  is  entitled  to  an  injunction  to  restrain 
the  Defendant  Se/ton  from  using  this  house  and  shop  for  the  sale 
of  "  spirituous  liquors."  I  do  not  mean  to  restrain  him  from  selling 
wine.    He  must  also  pay  the  costs  of  the  suit. 

As  to  the  Defendant  Slater,  I  am  not  satisfied  that  there  was  any 
ground  for  making  him  a  party  to  the  suit.  His  real  position  was 
known  to  the  Plaintiff.  He  has  no  power  of  restraining  Sefton, 
and  must  have  failed  in  any  attempt  to  do  so,  because  Sefton  was 
no  party  to  the  original  covenant.  Slater  never  did  contend,  by 
bill,  answer,  or  otherwise,  that  Sefton  was  not  in  the  wrong ;  and  it 
seems  to  me  he  did  all  that  lay  in  his  power  to  induce  Sefton  to 
discontinue.    The  bill  as  against  him  must  be  dismissed  with  costs. 

There  will  be  a  declaration  that  the  Court  is  of  opinion  that 
the  sale  of  spirituous  liquors  is  a  breach  of  the  covenant  Let  the 
Defendant  be  restrained  from  using  the  dwelling-house  and  shop 
for  that  purpose ;  but  let  the  injunction  be  suspended  for  six  weeks 
to  enable  the  Defendant  to  sell  off  his  remaining  stock  of  spirits 
now  on  the  premises. 

Solicitors  for  the  Plaintiff:  Messrs.  Shaw  &  Tremdlen,  agents 
for  Mr.  John  Pickop,  Blackburn, 

Solicitors  for  the  Defendant  Slater :  Messrs.  Gregory,  Bowliffe, 
&  Rawle,  agents  for  Messrs.  L.  &  W.  Wilkinson,  Blackburn. 

Solicitor  for  the  Defendant  Sefton :  Mr.  James  Price,  agent  for 
Mr.  Benry  Saward,  Blackburn. 
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v.-c.  J.  In  re  WILMOTT'S  TRUSTS. 

1869 

^vw  Settlement—  Construction —  Vested  Interest — M  Due  and  payable  " — 04ft  over. 

Jan.  SO; 
Jfcb.  1.  By  a  marriage  settlement  trustees  were  directed  to  hold  a  sum  of  stock, 

and  the  income,  after  the  death  of  the  survivor  of  husband  and  wife,  onto 
and  amongst  a  child  (J.)  of  the  husband  by  a  former  marriage,  and  all  the 
children  of  the  then  intended  marriage,  in  equal  shares,  and  in  case  either  or 
any  of  them  should  happen  to  be  dead  leaving  issue,  unto  the  issue  of  such 
one  or  more  which  should  be  then  dead,  equally  to  be  divided  amongst  them 
or  their  issue  respectively,  to  each  being  a  son  at  twenty-one,  and  to  each  being 
a  daughter  at  twenty-one  or  marriage;  and  until  their  respective  shares 
should  become  "  payable  as  aforesaid,"  upon  trusts  as  to  income  for  maintenance 
and  education.    In  case  J.  or  either  or  any  of  such  children  of  the  marriage 
should  die  without  issue  before  his,  her,  or  their  share  should  become  M  due  and 
payable,"  the  share  was  to  be  paid  and  divided  unto  and  amongst  the  sur- 
vivors and  survivor,  and  the  issue  of  any  one  or  more  of  them  who  might 
happen  to  be  dead  leaving  issue,  in  equal  shares,  in  manner  aforesaid,  and 
when  and  as  his,  her,  or  their  original  or  proper  share  or  shares  should  be- 
come "due  and  payable."    In  case  at  the  time  of  the  decease  of  the  sur- 
vivor of  husband  and  wife  there  should  be  neither  Jn  nor  any  child  or 
children  of  the  marriage,  nor  any  issue  of  «/".,  or  of  such  child  or  children, 
living,  or  if  there  should  be  any  then  living,  if  all  of  them  should  die  before 
his,  her,  or  their  share  or  shares  were  "  payable,  then  "  there  was  a  gift  over. 
In  case  the  trustees  should  see  it  necessary  or  requisite  for  a  child  or  the  issue 
of  a  child  to  have  his,  her,  or  their  share  or  shares  paid,  assigned,  or  trans- 
ferred to  him,  her,  or  them  before  the  expiration  of  "  the  respective  times 
hereinbefore  limited  for  the  payment  and  division  thereof  respectively,**  they 
were  empowered  to  pay  or  assign  and  transfer  the  same  accordingly, 
J,  died  without  leaving  issue  in  the  lifetime  of  the  tenant  for  life : — 
Held,  that  the  provision  for  the  issue  of  a  deceased  child  relieved  the  Court 
from  the  necessity  of  applying  the  rule  in  Emperor  v.  Bol/e  (1) ;  and  that, 
upon  the  construction  of  the  whole  settlement,  the  share  of  J,  was  divested, 
and  went  over  to  the  survivors. 

Observations  on  Mocatta  v.  Lindo  (2). 

Petition. 

By  a  marriage  settlement  dated  the  12th  of  August,  1807,  and 
expressed  to  be  made  between  Susannah  Pigram  of  the  first  part, 
James  Wilmotl  of  the  second  part,  and  William  Pigram  the  elder, 
William  Pigram  the  younger,  William  Wedall,  Thomas  WedaB, 
and  Charles  WHmott  of  the  third  part,  the  trustees  were  directed, 

(1)  1  Ves.  Sen.  209.  (2)  9  Sim.  66. 
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from  and  after  the  marriage,  to  stand  possessed  of  a  sum  of  stock     V.-O.  J. 
upon  trust  to  pay  the  income  to  James  WHtnott,  the  intended  hus-        1869 
band,  for  life,  then  to  Susannah  Pigram,  the  intended  wife,  for  life,        jn  „ 
and  after  the  decease  of  the  survivor  upon  trust  to  "  assign,  transfer,   ^KSJsf 8 

and  dispose  of"  the  fund  and  income  "unto  and  amongst  James       

William  Wilmott,  the  only  son  of  the  said  James  Wilmott  by  Judith 
Ann,  his  late  wife  deceased,  and  all  and  every  the  child  and  chil- 
dren of  the  said  James  Wilmott  by  the  said  Susannah  Pigram,  and 
the  issue  of  such  of  them  respectively,  in  case  any  of  them  shall  be 
then  dead  leaving  issue,"  as  the  husband  and  wife  should  jointly 
appoint ;  and  in  default  (which  happened)  of  such  appointment, 
then  "  unto  and  amongst "  the  said  J.  W.  Wilmott  and  all  and 
every  the  children  of  the  marriage  in  equal  shares ;  "  and  in  case 
either  or  any  of  them,  the  said  /.  W.  Wilmott,  or  the  child  or  chil- 
dren of  the  said  intended  marriage,  shall  happen  to  be  dead  leaving 
issue,  unto  the  issue  of  such  one  or  more  which  shall  be  then 
dead  (but  the  child  or  children  of  the  deceased  shall  be  entitled 
only  to  the  share  which  his,  her,  or  their  father  or  mother  would 
have  been  entitled  unto  if  living)  equally  to  be  divided  amongst 
the  said  J.  W.  Wilmott  and  such  child  and  children  of  the  said 
intended  marriage  or  their  issue  respectively,  to  each  being  a  son 
at  his  age  of  twenty-one  years,  and  to  each  being  a  daughter  at  her 
age  of  twenty-one  years  or  day  of  marriage,  which  shall  first 
happen ;  and  in  the  meantime,  until  their  respective  shares  and 
proportions  shall  become  payable  as  aforesaid,"  upon  trust  to  pay 
the  income  towards  their  maintenance  and  education,  as  the  trus- 
tees should  think  fit;  "and  in  case  the  said  J.  W.  Wilmott,  or 
either  or  any  of  such  children  of  the  said  intended  marriage,  shall 
happen  to  depart  this  life  without  issue  before  his,  her,  or  their 
share  or  shares  of  and  in  the  said  trust  moneys  shall  become  due 
and  payable,"  upon  trust  "  to  pay  and  divide  such  share  or  shares 
of  him,  her,  or  them  so  dying  without  issue  unto  and  amongst  the 
survivors  and  survivor  of  them  the  said  J.  W.  Wilmott  and  the 
children  of  the  said  intended  marriage,  and  the  issue  of  any  one  or 
more  of  them  who  may  happen  to  be  dead  leaving  issue,  in  equal 
shares  and  proportions,  in  manner  aforesaid,  and  when  and  as  his, 
her,  or  their  original  or  proper  share  or  shares  shall  become  due 
and  payable ;  and  in  case  at  the  time  of  the  decease  of  the  sur- 
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Y.-0.  J.      vivor  of  them  the  said  /.  Wilmott  and  S.  Pigram  there  shall  be 

1869       neither  the  said  /.  W.  Wilmott,  nor  any  child  or  children  of  the 

In  re       said  intended  marriage,  nor  any  issue  of  the  said  J.  W.  Wilmott,  or 

^nroSre.8    °f  Buch  child  or  children,  living,  or  if  there  shall  be  the  said  J".  W. 

Wilmott,  or  any  such  child  or  children  of  the  said  intended  mar* 

riage,  or  any  issue  of  the  said  J.  W.  Wilmott,  or  of  such  child  or 
children,  then  living,  yet  if  all  of  them  shall  die  before  his,  her,  or 
their  share  or  respective  shares  are  payable,  then  "  that  the  trustees 
should  stand  possessed  of  the  said  fund  and  the  income  thereof 
upon  trust  for  the  executors  and  administrators  of  the  said  Jame& 
Wilmott,  or  other  the  person  or  persons  legally  entitled  to  have  and 
receive  the  same ;  provided  that  in  case  the  trustees  should  see  it 
necessary  or  requisite  "  for  any  or  either  of  such  child  or  children 
aforesaid,  or  the  issue  of  any  one  or  more  of  such  child  or  children, 
to  have  his,  her,  or  their  share  or  shares  "  of  the  principal  sum,  and 
the  income  thereof,  or  any  part  thereof,  "paid,  assigned,  or  trans- 
ferred unto  them,  or  otherwise  for  their  use  and  benefit,  before  the 
expiration  of  the  respective  times  hereinbefore  limited  for  the  pay- 
ment and  division  thereof  respectively,"  the  trustees  should  pay  or 
assign  and  transfer  the  same  accordingly. 

James  Wilmott  died  in  1818.  There  were  four  children  of  the 
marriage,  Susannah,  Maria,  Eliza,  and  Charles.  Susannah,  who 
was  born  in  1808,  married  John  Prior,  and  died  on  the  10th  of 
January,  1843,  leaving  two  children,  William  Sangster,  and  John,  a 
Petitioner.  William  Songster  Prior  died  in  1857,  leaving  a  widow, 
Caroline,  afterwards  Caroline  Cole,  who  became  his  administratrix. 

Maria,  who  was  born  in  1 810,  married,  in  1830,  Edward  Stave/eg 
Briggs,  and  her  share  was  put  into  settlement 

Eliza,  who  was  born  after  Maria,  died  before  July,  1815,  an 
infant  and  unmarried. 

Charles,  who  was  born  in  July,  1815,  was  a  Petitioner. 

/.  W.  Wilmott  died  without  leaving  issue  in  March,  1867 ;  but 
leaving  a  widow,  Susannah,  who  became  his  administratrix. 

In  October,  1867,  Susannah,  formerly  Pigram,  afterwards  Wil- 
mott, the  surviving  tenant  for  life  (who  had  since  married  Thoina* 
Allen)  died ;  and  the  fund  fell  into  possession. 

The  present  Petition  was  presented  by  Charles  Wilmott  and  John 
Prior ;  the  Respondents  being  Mrs.  Briggs'  trustee,  Mrs.  Brigg*> 
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now  a  widow,  the  executrix  of  /.  W.  Wilmott,  the  administratrix  of     VXJ.  J. 
W.  8.  Prior  and  her  husband,  and  the  trustees  of  the  marri&ge        1869 
settlement ;  and  the  question  was,  whether  /.  W.  Wilmotfs  original       jj^ 
and  accrued  share  (now  one-fourth)  passed  to  his  executrix,  or    ^^0TTa 
whether  it  accrued  in  thirds  to  the  children  of  Susannah,  to  Maria,       — 
and  to  Charles,  the  three  children  of  the  marriage  of  James  and 
Susannah  Wilmott  who  attained  twenty-one. 

A  sum  of  £501  Is.  3d.  Bank  £3  per  Cent  Annuities,  representing 
the  above  share,  was  now  standing  in  Court  to  the  credit  of  this 
matter. 

Mr.  Chitty,  for  the  Petitioners : — 

Our  contention  is,  that  the  share  accrued,  and  that  the  repre- 
sentative of  /.  W.  Wilmott  is  excluded. 

The  question  depends  upon  the  circumstance  of  the  death  of 
/.  W.  Wilmott  without  issue  in  the  lifetime  of  the  surviving  tenant 
for  life,  he  having  attained  twenty-one.  Did  he,  by  so  dying,  die 
before  his  share  became,  under  the  true  construction  of  the  settle- 
ment, "  due  and  payable  T  We  say  he  did ;  and  that  his  share 
was  not  "  due  and  payable  "  until  the  death  of  the  tenant  for  life. 

In  answer  to  the  Court, 

Mr.  F.  T.  White,  for  the  executrix  of  J.  W.  Wilmott,  said  his 
contention  was,  that  /.  W.  Wilmott  did  not  die  before  his  share 
became  "  due  and  payable ;"  and,  consequently,  that  his  share  was 
not  divested.  /.  W.  WUmotf*  share  was  "  due  and  payable  "  when 
he  attained  twenty-one ;  that  is  to  say,  it  then  became  indefeasibly 
vested. 

This  is  a  marriage  settlement,  and  the  case  is  within  Emperor  v. 
Bolfe  (1). 

The  Vice-chancellor  : — But  here  there  is  a  gift  to  the  issue 
of  children  dying  before  their  shares  should  become  payable.  Did 
that  occur  in  Emperor  v.  Bolfe  and  the  cases  which  followed  it  ? 

Mr.  White : — It  occurred  in  Moeatta  v.  Undo  (2),  which  may  be 
said  to  rule  the  present  case. 

(1)  1  Ves.  Sen.  209.  (2)  9  Sim.  56. 
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Y.-C.  J.  [Swallow  v.  Binns  (1)  ;  Schenck  v.  Legh  (2) ;  and  Mendham  y- 

1809        Williams  (3),  were  also  referred  to.] 


Wilmott  8        ^*e  Vice-Chancellor  asked  the  counsel  for  the  Petitioners  to 
Tktt8t8-     consider  Moeatta  v.  Lindo  (4). 

Mr.  Chitty  (in  continuation) : — 

The  words  "due  and  payable"  are  not  precisely  equivalent  to 
the  word  "  payable  "  alone. 

In  this  case  what  can  the  words  "  payable  as  aforesaid/9  or  the 
word  "  then,"  in  the  final  clause,  refer  to,  except  the  death  of  the 
surviving  tenant  for  life?  If  the  construction  of  the  other  side  be 
adopted,  it  is  quite  clear  that  the  children  of  any  child  who  might- 
attain  twenty-one  would  be  excluded  from  taking  under  the  settle- 
ment, though  their  parent  might  die  before  the  period  of  distribu- 
tion arrived.    That  could  scarcely  have  been  the  intention. 

The  true  construction  is,  that  the  shares  vested  at  birth,  were 
payable  at  twenty-one  or  marriage,  were  liable  to  be  divested 
during  the  life  interests,  and  were  indefeasibly  vested  at  the  death 
of  the  surviving  tenant  for  life. 

In  Moeatta  v.  Undo  a  forced  construction  was  adopted;  and 
here  the  Court  is  asked  to  go  much  further. 

[Crowder  v.  Stone  (5)  was  also  cited.] 

Mr.  Chester,  for  the  trustees  of  Mrs.  Briggis  settlement,  sup- 
ported the  same  construction  as  the  Petitioners,  and  cited  Bright 
v.  Bowe  (6),  and  Oreswick  v.  Oaskell  (7). 

Mr.  White,  in  reply. 

Sir  W.  M.  James,  V.C. : — 

I  certainly  have  no  doubt  whatever  as  to  what  the  construction 
of  this  instrument  would  have  been  if  the  question  had  been  res 
integra.  The  clauses  are,  to  my  mind,  perfectly  clear  in  pointing 
to  this  conclusion — that  the  settlor  intended  in  every  one  of 
certain  events  that  the  vested  interest  in  James  William  Wilmott 

(1)  1  K.  &  J.  417, 425.  (4)  9  Sim.  56. 

(2)  9  Ves.  300.  (5)  3  Russ.  217. 

(3)  Law  Rep.  2  Bq.  396.  (6)  3  My.  &  K.  316. 

(7)  16  Beav.  577. 
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should '  not  be  indefeasible,  but  should  be  liable  to  be  divested     V.-O.J. 
dnring  the  lifetime  of  the  tenant  for  life.  ltttt 

That  being  my  clear  opinion,  the  only  question  is,  whether  I  am       i»  re 
bound  by  the  authority  of  Emperor  v.  Rolfs  (1)  to  give  an  artificial   Wt2Sito  * 

meaning  to  language  of  this  kind  occurring  in  a  marriage  settle-       

ment.  The  case  of  Emperor  v.  Bolfe  originally  established  the 
strong  and  unrebuttable  presumption,  that  in  marriage  settlements 
the  shares  of  children  are  intended  to  become  vested  when  they 
are  wanted :  that  is  to  say,  in  the  case  of  sons  at  twenty-one,  and 
of  daughters  at  twenty-one  or  marriage ;  and  it  certainly  would 
require  very  strong  language  indeed  to  shew  that  any  other  con- 
struction than  this  would  be  consistent  with  "the  truth  and 
honour  "  of  the  settlement. 

But  the  distinction  between  that  case  and  the  present  is  this — 
that  in  Emperor  v.  Bolfe  the  issue  of  children  dying  in  the  lifetime 
of  the  tenant  for  life  were  unprovided  for.  Here,  the  settlor  seems 
to  me  to  have  provided  for  every  event.  If  any  of  the  objects  of 
his  bounty  should  "  happen  to  be  dead,  leaving  issue,"  there  is  a 
gift  "  unto  the  issue  of  such  one  or  more  which  shall  be  then 
dead."  If  any  of  them  should  "  happen  to  depart  this  life  without 
issue,"  the  survivors  and  survivor  are  entitled  in  equal  shares.  If 
all  should  be  dead  "at  the  time  of  the  decease  of  the  survivor  "  of 
the  husband  and  wife,  there  is  a  gift  over  to  other  persons.  It 
seems  to  me,  therefore,  that  the  principle  of  Emperor  v.  Bolfe  does 
not  apply  to  this  case. 

But  I  should  certainly  have  thought  the  case  clearer  than  it  is, 
had  it  not  been  for  the  decisions  in  Mocatta  v.  Lindo  (2),  and 
Mendham  v.  Williams  (3). 

In  Mocatta  v.  Lindo  there  was  a  gift  to  the  child  and  children 
of  the  marriage,  "  to  be  paid  and  payable  "  at  twenty-one  or  mar- 
riage, and  to  the  children  or  issue  of  such  child  or  children  as 
should  happen  to  die  leaving  a  child  or  children  before  their 
respective  shares  should  become  "  payable  as  before  mentioned ;" 
and  in  case  any  such  child  or  children  should  happen  to  die 
"  before  their  shares  should  become  payable  "  without  leaving  issue, 
a  gift  to  the  survivors ;  and  it  was  held  that  the  word  "payable " 
must  mean  'c  vested."  I  am  bound  to  say  I  do  not  think  I  should 
(1)  1  Vcs.  Sen.  209.  (2)  9  Sim.  56.         (8)  Law  Rep.  2  Eq.  396. 
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V.-c.  J.      have  held,  upon  that  instrument,  that  the  word  "  payable  "  meant 
18C9        "vested." 

^7],  In  this  case  there  is  no  question  about  vesting  at  all.    The 
^ntwraf  "   9ue8^on  *8  one  °*  divesting ;  and  the  gift  to  the  issue  of  a  child 
dying  does  not  depend  upon  the  death  of  that  child  under  twenty- 
one,  as  in  Moeatta  v.  Lindo  (1),  and  Mendham  v.  Williams  (2),  but  the 
gift  to  the  issue  of  a  child  dying  is  to  take  effect  upon  the  death 
of  that  child  at  any  time  during  the  lifetime  of  the  tenant  for  life. 
Endeavouring  to  give  effect  to  every  word  of  this  settlement*  I 
think  that  this  is  one  of  those  cases  in  which  the  intention  of  the 
testator  is  so  clearly  expressed  as  to  relieve  me  from  the  necessity 
of  resorting  to  a  rule  of  construction  by  which  I  should  otherwise 
feel  myself  bound. 

I  therefore  decide  that  James  William  WUmott  having  died 
without  leaving  issue  in  the  lifetime  of  the  tenant  for  life,  his 
representative  is  not  entitled  to  his  share,  and  that  the  same  went 
over  to  the  surviving  children  of  the  marriage,  and  the  issue  of 
the  child  who  had  died  leaving  issue. 

Solicitor  for  the  Petitioners :  Mr.  A.  8.  Edmunds. 
Solicitors  for  the  Respondents :  Messrs.  Jones,  ArJceoll,  &  Jom; 
Messrs.  Bait  &  Son. 


v..a  j.  NOWELL  v.  NO  WELL. 

ljM>9  Partnership  by  Parol — Agreement  to  share  Profits  and  Losses  equally — Unequal 

March  4  5  12  Advances — Insufficient  Assets — Deficiency  to  be  borne  in  equal  Shares. 

A.  and  B.  went  into  partnership  without  written  articles ;  the  parol  agree- 
ment between  them  being  that  profits  should  be  shared  and  losses  borne  in 
equal  shares.  A.  died,  and  on  accounts  of  his  estate  being  taken  in  an  ad- 
ministration suit,  it  was  found  that  he  had  advanced  more  capital  than  B.t 
to  the  extent  of  £1900.  The  net  assets  of  the  partnership  were  only  £1400  :— 

Held,  that  the  deficiency  of  £500  was  a  debt  to  which  both  estates  were 
liable  to  contribute  equally. 

THOMAS  NO  WELL,  the  testator  in  the  cause,  from  some  time 

in  the  year  1853,  down  to  his  death  on  the  10th  of  December, 

1855,  was  in  partnership  with  his  brother,  the  Defendant  Jacob 

(1)  9  Sim.  66.  (2)  Law  Rep.  2  Eq.  396. 
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NoweU,  in  the  business  of  builders  and  contractors.    The  partner-     v.-C.  J. 
ship  was  carried  on  without  written  articles ;  the  parol  agreement        1869 
being  that  the  two  partners  were  to  be  entitled  to  the  profits  and     kotol 
liable  to  the  losses  in  equal  shares.  XT  •• 

The  bill  was  filed  on  the  7th  of  April,  1865,  by  persons  benefi-       — 
dally  interested  in  the  testator's  estate,  for  administration.  Several 
questions  arose,  and  amongst  the  rest  the  following : 

Fart  of  the  assets  had  been  sold ;  there  had  been  no  final  or 
other  settlement  of  the  partnership  accounts ;  but  a  cash  account 
had  been  taken  in  respect  of  the  advances  of  the  respective 
partners,  interest  on  such  advances,  and  allowance  for  manage* 
ment ;  the  result  of  which  was  that  it  was  found  that  the  testator's 
advances  amounted  to  £1929  12*.  Id.,  and  those  of  Jacob  NoweU 
to  £29  8s.,  shewing  an  excess  of  the  amounts  brought  into  the 
partnership  by  the  testator  over  those  brought  in  by  Ja*6b  NoweU, 
to  the  extent  of  £1900  4*.  Id. 

The  available  net  assets  of  the  partnership  amounted  only  to 
£1400,  leaving  a  deficiency  of  £500 ;  and  the  question  was,  whether 
this  deficiency  of  £500  ought  to  be  borne  by  the  testator's  estate 
alone,  or  whether  it  ought  to  be  borne  by  the  estates  of  both 
partners  equally,  in  which  case  the  estate  of  Jacob  NoweU  would  be 
indebted  to  the  testator's  estate  in  the  sum  of  £250. 

Mr.  Druce,  Q.C.,  and  Mr.  /.  L.  Bird,  for  the  Plaintiffs : — 

We  say  that  half  this  deficiency  ought  to  be  borne  by  Jacob 
NoweR*  estate;  not  the  whole  by  the  estate  of  the  testator. 
Whether  this  £500  be  called  an  advance  to  capital  account  or  a 
debt  is  immaterial ;  the  loss  must  still  be  borne  as  the  profit  was 
shared,  i.e.  in  moieties. 

Mr.  Wittcock,  Q.C.,  and  Mr.  Bag*hawe9  for  Defendants,  trustees 
of  the  will : — 

The  trusteed  have  acted  upon  and  support  the  view,  that  this 
£500  is  a  loss  which  must  be  borne  by  the  testator's  estate  alone. 

This  view  appears  to  be  supported  by  Mr.  Lindley  in  the  follow- 
ing passage : — 

"Where  partners  advance  unequal  capitals,  but  agree  to  share 
profits  and  losses  equally,  what  they  mean  is,  that  each  shall  risk 
Vol.  VII.  2  B  2 
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V.-O.  J.     his  whole  capital,  and  share  profits  and  losses  equally,  so  far  as 

1869        equality  is  consistent  with  such  risk.  ...  If  the  assets  are  not 

Nowell     sufficient  to  pay  the  debts  and  liabilities  to  non-partners,  the 

No^u.     V***™**  ™>*  *"»*  Ae  difference  as  a  loss,  and  make  it  up  by 

equal  contributions,  unless  otherwise  agreed ;  although,  by  reason 

of  having  had  unequal  amounts  of  capital,  their  total  losses  maybe 
very  unequal  So  if  the  assets  are  more  than  sufficient  to  pay  the 
debts  and  liabilities  of  the  partnership  to  non-partners,  but  are  not 
sufficient  to  repay  the  partners  their  respective  advances,  the 
amount  of  unpaid  advances  ought,  it  is  conceived,  to  be  treated  as 
a  loss,  to  be  met  in  like  manner  as  before  by  an  equal  contribution, 
regardless  of  the  capitals  lost.  In  such  a  case  the  advances  ought 
to  be  treated  as  a  debt  of  the  firm,  but  payable  to  one  of  the 
partners  instead  of  to  a  stranger.  But  if,  after  paying  all  the  debts 
and  liabilities  of  the  firm  and  the  advances  of  the  partners,  there  is 
still  a  surplus,  but  not  sufficient  to  pay  each  partner  his  capital, 
such  surplus  must  be  divided  between  the  partners  in  proportion  to 
their  respective  capitals,  and  each  partner  must  lose  the  balance  of 
his  capital  which  the  assets  thus  applied  are  insufficient  to  pay. 
This  is  obviously  right  where  the  losses  are  proportionate  to  the 
amounts  of  capital ;  and  it  appears  also  to  be  the  rule  where  profits 
and  losses  are  to  be  shared  equally  by  persons  where  capitals  are 
unequal.  In  the  case  now  supposed,  to  treat  the  balances  of 
capitals  remaining  unpaid  as  a  loss  to  be  made  good  by  equal  con- 
tributions, would  be  inconsistent  with  the  agreement  by  each 
partner  to  risk  his  capital :"  Lindley  on  Partnership  (1),  referring 
to  Wood  v.  Seoles  (2). 

Mr.  Casson,  for  Jacob  NoweU,  supported  the  same  view. 

Mr.  Ince9  for  Defendants  in  the  same  interest  as  the  Plaintiffs. 


Mar.  12.    Sir  W.  M.  James,  V.C.,  on  this  point,  said  :— 

This  balance  of  £500  constituted  a  debt — a  loss — to  which  both 
parties  were  liable  equally  to  contribute ;  and  there  is,  therefore, 
a  debt  of  half  that  amount  due  from  the  surviving  partner  to  the 
other  partner. 

(1)  2nd  Ed.  pp.  790,  791.  (2)  Law  Rep.  1  Ch.  369. 
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I  intimated  this  opinion  in  the  course  of  the  argument,  and  I     V.-C.  J. 
was  referred  to  a  passage  in  Mr.  Lindleys  valuable  book,  and  to        1869 
a  judgment  of  the  Lords  Justices  in  Wood  v.  Secies  (1),  as  being     nowkll 
opposed  to  that  view.    The  decision  of  the  Lords  Justices  turned 
entirely  on  the  construction  of  a  special  clause  in  the  articles  of 
partnership.     If  Mr.  Lindley's  book  is  supposed  to  intimate  that, 
in  the  absence  of  express  or  implied  stipulation  to  the  contrary, 
partners  are  not  to  contribute  equally  to  every  loss,  whether  that 
loss  is  a  loss  of  the  original  capital  brought  in  or  any  other  loss, 
I  have  no  hesitation  in  expressing  my  entire  dissent  from  it. 

Whether  moneys  are  brought  in  originally  as  capital,  or  ad- 
vanced subsequently,  or  paid  by  one  partner  at  the  winding-up,  is, 
in  my  judgment,  wholly  immaterial.  In  the  absence  of  stipulation 
to  the  contrary,  the  community  of  profit  involves  like  community 
of  loss. 

Every  partnership  is  a  series  of  partnership  adventures ;  and  if 
the  matter  be  tested  by  one  adventure,  the  rule  is  made  very  clear. 
Two  persons  engage  in  a  speculation,  say  in  the  purchase  of  £1000 
worth  of  cotton.  One  partner  has  the  £1000  at  his  command,  the 
other  has  not.  The  first  partner  advances  his  £1000  for  the  pur- 
pose of  the  speculation.  If  the  cotton  produces  £1100,  the  £100 
is  divided  between  the  two  parties.  If  it  only  produces  £900, 
could  it  be  contended  that  the  capitalist  partner  is  to  put  up  with 
the  entire  loss ;  and  that  the  game  of  partnership  between  the  man 
without  money,  and  the  man  with,  was  to  be  on  the  principle  of 
"  Heads,  I  win ;  tails,  you  lose  V 

I  hold  it  to  be  clear,  therefore,  that  in  this  case  Jacob  Nowett 
was  bound  to  pay  half  the  deficiency  between  the  available  assets 
and  the  excessive  amount  advanced  by  his  deceased  partner. 

Solicitors  for  the  Plaintiffs :  Messrs.  Clarke,  Woodcock,  dtByland, 
agents  for  Mr.  B.  Cheshire,  Birmingham. 

Solicitors  for  the  Defendants:  Messrs.  Bidsddle  &  Craddock, 
agents  for  Mr.  B.  Chadurick,  Dewsbury;  Mr.  William  Pitman, 
agent  for  Mr.  Henry  Brown,  Wakefield. 

(1)  Jaw  Rep.  I  Ch.  369. 
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April  Id. 


V.-0.  J.  WILLIAMSON  v.  WILLIAMSON. 

1869  *• 

Banker  and  Customer — Banking  Account — Commission — Compound  Intend. 

A  banking  account,  which  was  largely  overdrawn,  was  for  the  half-year 
ending  June,  1867,  charged  with  interest  at  5  per  cent.,  and  with  a  gross 
'  sum  of  £500  for  commission,  in  lieu  of  the  charge  of  one-half  per  cent  pre- 
viously made.  The  pass-book  balanced  on  this  footing  was  sent  to  the  cus- 
tomer, and  the  charges  were  explained  to  his  agent  (the  customer  himself  being 
in  weak  health,  and  unable  to  attend  to  business  matters).  The  customer 
died  in  December,  1867,  and  did  not  raise  any  objection  to  these  charges:— 

Held,  that  the  charge  of  £500  for  commission  had  been  acquiesced  in,  and 
was  valid  for  the  half-year  ending  June,  1867 ;  but  that  acquiescence  could 
not  be  inferred  for  subsequent  half-years,  there  being  nothing  in  the  entry 
for  the  particular  half-year  that  amounted  to  a  contract  to  the  same  effect  in 
futuro: 

Held,  also,  that  the  right  of  the  bank  to  charge  compound  interest  termi- 
nated with  the  death  of  the  customer ;  and  that  from  that  period  simple 
interest  only  at  5  per  cent,  was  chargeable  on  the  account. 

ADJOUENED  SUMMONS  upon  a  claim  sent  in  by  the  Man- 
chester and  Liverpool  District  Banking  Company  against  the  estate 
of  the  testator,  Hugh  Henshall  Williamson,  which  was  being  admi- 
nistered in  this  Court,  for  £116,403  19$.,  as  the  balance  of  account, 
made  up  partly  by  charges  for  commission,  and  partly  by  over- 
drafts and  accumulations  of  interest. 

It  appeared  that  for  some  years  before  his  death  the  testator 
kept  a  banking  account  with  the  Company  at  their  branch  at 
Hanky.  When  the  account  was  opened,  the  limit  of  overdraft  was 
£5000,  and  the  account  was  debited  half-yearly  with  a  commission 
on  all  money  paid  out  of  the  bank,  at  the  rate  of  one  quarter  per 
cent.  In  June,  1863,  the  debit  balance,  or  overdraft,  having  in- 
creased to  £34,000,  and  the  turnover  in  the  account  being  only 
£27,000,  the  bank  commenced  charging  the  testator  with  com- 
mission at  the  rate  of  one-half  per  cent,  until  1867,  when  the 
overdraft  having  reached  £106,000,  while  the  account  was  almost 
dormant,  the  bank,  for  the  half-year  ending  June,  1867,  charged 
a  gross  sum  of  £500  for  commission ;  and  (according  to  the  affi- 
davit of  the  manager)  "  determined  for  the  future,  and  so  long  as 
the  account  remained  in  anything  like  the  same  state,  to  continue 
to  charge  "  this  amount. 
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With  regard  to  this  charge  for  commission,  it  was  stated  in  the     V-O.  J, 

evidence  that  the  ordinary  charge  by  country  bankers  was  5s.       1869 

for  every  £100  drawn  out ;  and  to  render  the  account  satisfactory,  whxiamso* 

the  rule  was,  that  the  amount  of  '•  turnover,"  or,  in  other  words,  w     •• 

7  '        *  *  Williamson. 

the  amount  drawn  out,  should  in  each  year  be  at  least  eight  times  '     

the  amount  of  advance — anything  less  than  this  not  being  con- 
sidered satisfactory.  When  an  account  was  conducted  satisfao- 
factorily,  it  was  not  unusual  either  to  modify  the  percentage  charge 
for  commission,  or  to  commute  it  into  a  fixed  sum  per  annum, 
irrespective  of  the  amount  of  turnover ;  on  the  other  hand,  when 
an  account  was  very  unsatisfactory  in  its  turnover,  or  when  the 
advance  was  increased  to  an  unreasonable  amount,  it  was  quite 
optional  with  the  banker  to  increase  the  charge,  either  to  a  higher 
rate  per  cent,  or  to  a  fixed  amount  per  annum,  leaving  it  to  the 
customer,  if  he  objected,  to  close  the  account 

The  bank  had  also  charged  the  testator  with  interest  with  annual 
rests  upon  the  overdrawn  account.  From  1864,  when  the  account 
had  got  into  a  very  unsatisfactory  state,  the  rate  of  interest  was 
raised,  and  although  in  some  half-years  the  Bank  of  England  rate 
had  fallen  as  low  as  2  or  3  per  cent,  a  minimum  rate  of  5  per 
cent  (according  to  the  usual  custom  of  bankers  when  the  overdraft 
is  large  in  amount)  had  been  charged  by  the  claimants. 

In  March,  1866,  the  testator  deposited  his  title  deeds  with  the 
bank,  with  a  memorandum  that  the  same  should  be  a  security  for 
the  payment  of  all  sums  of  money  which  then  were  or  should  be 
owing  to  the  bank,  together  with  interest  for  all  or  any  such  sum 
and  sums,  and  also  all  the  charges  for  commission  and  other  bank- 
ing charges  which  the  bank  should  at  any  time  thereafter  claim, 
pay,  or  advance  from  or  to  him. 

The  testator,  for  some  time  before  his  death  in  December,  1867, 
was  very  infirm,  and  not  able  to  go  to  the  bank;  his  business, 
down  to  August,  1866,  having  been  principally  managed  by  his 
nephew,  Robert  Williamson,  and  after  that  period  by  John  Butter- 
field,  his  cashier  and  sub-manager. 

In  February,  1867,  Butterfield  wrote  to  Walker,  the  manager  of 
the  bank,  asking  for  information  as  to  the  bank  charge  for  dis- 
counts on  trade  bills  for  1865-6,  attention  being  called  to  the  high 
rate  of  interest  charged  to  the  testator  during  1866.     Walker,  in 
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V.-C.J.      reply,  sent  the  particulars  and  returned  the  pass-book,  and  no 

1869        answer  was  sent  to  his  letter.    The  pass-book,  made  up  and  balanced 

Williamson  to  the  end  of  June,  1867,  on  the  basis  of  5  per  cent  interest  and 

WuxlIkbon.  £50°  conimission,  was  handed  to  BtUterfidd,  as  agent  for  the  tes- 

—       tator,  and  the  charges  were  explained  to  him  by  Walker.     After 

June,  1867,  the  pass-book  was  entered  up  several  times  at  the 

request  of  Butterfield,  who  stated  that  the  testator  wished  to  see 

how  the  account  stood  from  time  to  time. 

No  objection  haying  been  raised  by  the  testator  or  Butlerfield  to 
the  principle  on  which  the  account  had  been  balanced  up  to  June, 
1867,  it  was  assumed,  according  to  the  usual  course  of  business, 
which  was  deposed  to  by  several  witnesses,  that  the  account  as 
made  up  in  the  pass-book  containing  these  charges  for  commission 
and  interest  was  acquiesced  in.  During  the  half-year  ending  the 
31st  of  December,  1867,  the  turnover  was  less  than  previously,  and 
the  bank  continued  to  charge  the  same  rate  for  interest  and  com- 
mission as  in  the  previous  half-year. 

The  testator  died  on  the  3rd  of  December,  1867. 

In  the  evidence  filed  in  opposition  to  the  claim,  it  was  stated 
that  the  testator,  though  unable,  from  the  state  of  his  health,  from 
about  June,  1866,  to  make  any  regular  investigation  of  the  bank 
account,  frequently  complained  to  his  agent  of  the  excessive  charges 
both  for  interest  and  commission,  and  stated  (to  his  solicitor)  that 
he  should  insist  upon  having  the  account  properly  investigated. 
The  solicitor,  however,  knowing  the  state  of  Williamson's  affaire, 
and  the  impossibility  of  avoiding,  bankruptcy  if  the  bank  pressed 
for  immediate  payment,  did  not  consider  it  prudent,  during  William- 
son's lifetime,  to  make  any  complaint  or  representation  to  the  bank 
managers  with  respect  to  their  excessive  charges  for  interest  and 
commission. 

In  the  event  of  the  charges  being  reduced  to  one-quarter  per 
cent  for  commission,  and  to  1  per  cent  above  the  Bank  of  England 
rate  of  discount  for  interest,  which  was  stated  in  the  evidence  in 
opposition  to  the  claim  to  be  the  ordinary  charge  made  by  country 
bankers,  £6194  15s.  2d.  would  have  to  be  deducted  from  the  balance 
claimed  by  the  bank. 

Sir  Romdetl  Palmer9  Q.C.,  Mr.  Little,  Q.C.,  and  Mr.  BedwMf  in. 
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rapport  of  the  claim,  contended  that  the  accounts,  which  had  been     v.-c.  J. 
acquiesced  in  by  the  testator  for  so  many  years,  must  be  treated  as       1869 
settled  accounts,  and  could  not  now  be  opened.    According  to  the  wiluakbok 
evidence  the  charges  for  interest  and  commission  were  fair  and  TO     v* 

°  Williamson, 

reasonable,  having  regard  to  the  state  of  the  account.    They  were       — 
communicated  to  the  testator,  and  as  no  objection  was  ever  made  by 
him,  he  was  bound  by  acquiescence,  and  the  arrangement  could  not 
now  be  disturbed.     They  cited  Lord  Clancarty  v.  Latouche  (1) ; 
In  re  East  of  England  Banking  Company  (2). 

Mr.  AmpMett,  Q.C.,  Mr.  E.  0.  Batten,  and  Mr.  Bridowe,  for  the 
representatives  of  the  testator : — 

With  respect  to  the  charge  of  £500  for  commission,  even  as* 
gaming  that  knowledge  of  the  pass-book  was  brought  home  to  the 
testator,  so  that  he  had  notice  of  the  charge  for  the  particular  half* 
year,  he  cannot  be  taken  to  have  acquiesced  prospectively  in  this 
charge  for  all  succeeding  half-years.  With  respect  to  interest,  the 
relationship  of  banker  and  customer  ceases  upon  the  death  of  the 
customer,  and  any  right  to  compound  interest,  which  is  wholly 
incidental  to  that  relationship,  is  at  once  terminated.  The  account 
is  closed  from  that  date,  and  the  bank  is  only  entitled  to  have  the 
amount  of  balance  at  the  death  of  the  customer  ascertained,  and 
to  charge  interest  at  5  per  cent  upon  the  ascertained  balance:  . 
CroskiH  v.  Bower  (3) ;  Mosse  v.  Salt  (4) ;  Ferguson  v.  Fyffe  (5). 

Sir  Roundell  Palmer,  in  reply. 

8ib  W.  M.  James,  V.C. : — 

The  only  points  to  be  decided  relate  to  the  second  sum  of  £500 
charged  for  commission,  and  to  the  interest;  the  third  sum  of 
£500  being  entirely  in  respect  of  the  period  after  the  testator's 
death  when  no  business  would  have  been  transacted,  the  bank 
are  clearly  not  entitled  to  charge  it.  With  regard  to  this  second 
sum  of  £500  I  think  the  bank  are  not  entitled  to  charge  it.  The 
communication  from  Walker  to  Bvtterfield  did  not  amount  to  an 

(1)  1  Ball  &  B.  420.  (3)  32  Bear.  86. 

(2)  Law  Rep.  4  Ch.  14.  (4)  Ibid.  269. 

(5)  8  CI.  &  F.  121. 
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V.-O.  J.      engagement  that  £500  would  be  charged  for  every  future  half- 

1869       year,  but  was  confined  to  the  charge  for  that  particular  half-year. 

"Williamson  Mr.  Williamson  was,  of  course,  informed  of  that  charge,  and  was 

w    *•         bound  by  it,  but  there  was  no  further  contract;  they  might  have 

—       charged  either  more  or  less  in  subsequent  half-years.    With  regard 

to  the  interest  accruing  after  the  testator's  death,  I  should  take 

some  time  before  assenting  to  the  proposition  that  the  account  did 

not  bear  simple  interest,  but  I  have  not  to  decide  this  point     I  am 

bound,  however,  by  the  authority  of  the  House  of  Lords  to  hold 

that  compound  interest  is  incidental  to  the  continuance  of  the 

relation  of  banker  and  customer.     From  the  testator's  death 

therefore,  only  simple  interest  at  5  per  cent  will  be  allowed 

on  the  account    The  first  charge  of  £500  for  commission  will 

be  allowed,  the  second  and  third  charges  disallowed,  but  in  lieu 

of  the  second  charge  one-half  per  cent  upon  the  turnover  is  to  be 

charged. 

Solicitors :  Messrs.  N.  C.  &  C.  Milne ;  Messrs.  Wedlake  &  Lett*. 


V  0.  J.  MAESON  v.  LONDON,  CHATHAM,  AND  DOVER 

1869  KAIL  WAT  COMPANY. 


.Fek26.      Lands  Clauses  Act,  s.  92 — Further  Consideration — Order  compelling  Company  to 

take  Proceedings  to  ascertain  Amount  to  be  paid — Form  of  Order. 

Defendants,  a  railway  company,  gave  to  the  Plaintiffs  a  notice  to  treat  for 
the  purchase  of  a  portion  of  a  piece  of  land ;  and  the  Plaintiffs  gave  the 
Defendants  a  counter-notice  to  take  the  whole.  The  company  paid  into  Court 
the  value  of  the  portion  of  the  piece  of  land  described  in  their  notice  to  treat, 
gave  to  the  Plaintiffs  the  usual  bond  for  the  amount,  and  went  into  possession 
of  the  portion. 

In  a  suit  praying  for  a  declaration  that  the  Defendants  were  bound  to  pur- 
chase the  whole  of  the  premises  comprised  in  the  Plaintiffs'  counter-notice,  and 
for  an  injunction,  it  was  declared  that  the  Defendants  were  so  bound ;  and  an 
inquiry  was  directed  as  to  title,  reserving  further  consideration. 

The  title  having  been  found  to  be  good,  but  the  company  not  having  gone 
into  possession  of  the  rest  of  the  premises  described  in  the  counter-notice,  or 
taken  any  further  steps  : — 

Held,  on  further  consideration,  that  the  Plaintiffs  were  entitled  to  an  order 
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compelling  the  company  forthwith  to  take  all  necessary  and  proper  proceed-      V.-C.  J, 

ings,  under  the  Lands  Clauses  Act,  for  the  purpose  of  ascertaining  the  amount         }g69 

to  be  paid  by  them  to  the  Plaintiffs  as  the  value  of  the  premises.  *-vw 

-p^  Mabson 

I UETHER  CONSIDERATION.  l^ 

This  was  a  suit  by  landowners  against  a  railway  company,  who    Chatham, 
had,  on  the  18th  of  July,  1865,  given  the  Plaintiffs  notice  to  treat  Railway  Oo. 
for  the  purchase  of  a  small  portion  (one-third  of  a  perch)  of  a  vacant        """"" 
piece  of  copyhold  land.    To  this  notice  the  Plaintiffs,  on  the  20th 
of  July,  1865,  sent  a  counter-notice,  requiring  the  company  to 
take  the  whole  of  the  piece  of  land,  and  also  a  public-house  of 
which  the  Plaintiffs  asserted  the  vacant  piece  of  land  to  be  the 
curtilage,  and  requiring  the  company  to  pay  them  the  sum  of 
£1750  for  the  purchase  of  their  interest  in  the  same  premises 
within  twenty-one  days. 

The  company  deposited  £10  in  the  Bank  of  England  as  the 
value  of  the  property  comprised  in  their  notice  to  treat,  being  the 
sum  determined  to  be  the  value  of  the  fee  simple  (subject  to  a  lease) 
thereof  by  a  surveyor  nominated  by  a  magistrate  according  to  the 
provisions  of  the  Lands  Clauses  Ad  ;  and  delivered  to  the  Plaintiffs' 
solicitors  the  usual  bond  for  the  same  amount  under  the  seal  of  the 
company. 

On  the  1st  of  September,  1865,  the  company  took  possession  of 
the  portion  of  the  piece  of  land  mentioned  in  their  notice  to  treat, 
and  proceeded  to  build  upon  it  part  of  one  of  the  piers  upon  which 
their  line  of  railway  is  supported. 

The  bill  was  filed  on  the  19th  of  September,  1865,  against  the 
company  and  certain  trustees  of  a  settlement  in  whom  the  lease- 
hold interest  was  vested,  praying  for  a  declaration  that  the  com- 
pany were  bound  to  purchase  the  whol*  of  the  premises  comprised 
in  the  counter-notice,  and  that  the  Plaintiff  was  not  bound  to  sell 
a  part  of  the  said  premises,  he  being  able  and  willing  to  sell  and 
make  a  title  to  the  whole ;  also  for  an  injunction  to  restrain  the 
company  from  taking  any  further  proceedings  to  entitle  themselves 
to  a  part  of  the  said  premises  without  taking  the  whole,  and  from 
continuing  in  possession  of  the  part  upon  which  they  had  already 
erected  a  pier  and  arches,  and  from  allowing  the  bricks  and  mortar 
made  into  such  pier  and  arches  to  remain  thereon ;  and  for  costs, 
and  further  relie£ 
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V.-0.  J.  The  bill  prayed  no  other  relief. 

1889  Qn  the  1st  of  May,  1868,  Lord  Justice  Giffard,  then  Vice-Chan- 

Mabuon  cellor,  made  an  order  declaring  that  the  company  were  bound  to 

London  purchase  the  whole  of  the  property  comprised  in  the  Plaintiffs* 

Chatham,  counter-notice,  and  that  the  Plaintiffs  were  not  bound  to  sell  a 

abd  Dover  ' 

Railway  Go.  part  of  the  said  premises  to  the  company,  they  being  able  and 
~"~       willing  to  sell  and  make  a  title  to  the  whole  thereof,  and  directed 
an  inquiry  as  to  title ;  reserving  further  consideration,  with  liberty 
to  apply.    The  case  is  reported  (1). 

The  inquiry  had  been  made,  and  the  title  found  to  be  good ;  but 
the  company  had  not  gone  into  possession  of  the  rest  of  the  pre- 
mises comprised  in  the  counter-notice,  or  taken  any  further  steps 
in  the  matter. 

Mr.  Bruce,  Q.O.,  and  Mr.  Bardswell,  for  the  Plaintiffs  :-— 

There  is  no  precedent  pointing  out  what  course  is  to  be  pursued 
by  Plaintiffs  in  our  situation.  The  bill  does  not  pray  specific  per* 
formance,  because  there  is  no  contract  of  which  performance  can 
be  enforced ;  and  we  cannot  proceed  under  the  67th  section  of  the 
Lands  Clauses  Act,  because  the  company  has  not  gone  into  posses- 
sion. We  cannot  enforce  our  decree  otherwise  than  by  asking  the 
Court  to  compel  the  company  to  take  proceedings  under  the  Lands 
dames  Ad.    Unless  this  be  done,  we  are  without  remedy. 

[They  asked  for  the  order  below  stated.] 

Mr.  Amphlett,  Q.C.,  and  Mr.  Kekewich,  for  the  company : — 

No  such  order  as  this  was  prayed  for  by  the  bill ;  and  no  case  for 
it  is  made  by  the  pleadings.  Whatever  remedy  might  have  been 
open  to  the  Plaintiffs  in  a  suit  for  specific  performance,  it  is  clearly 
incompetent  to  the  Court  to  grant  such  relief  as  this  upon  further 
consideration  of  a  suit  framed  as  this  is. 

Mr.  Horsey,  for  the  settlement  trustees. 

Sir  W.  M.  James,  V.C. : — 

The  Plaintiffs  are  clearly  entitled  to  the  benefit  of  the  decree 
made  by  Lord  Justice  Oiffard ;  and  if  the  company  persevere  in 

(1)  Law  Hep.  6  Eq.  101. 
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their  resistance  to  the  order  asked  for  by  the  Plaintiffs,  I  shall     v--°- J* 
grant  a  mandatory  injunction.  1869 


Makbon 

r. 

Loudon, 

Chatham, 


Railway  Co. 


An  order  was  then  made,  in  terms  of  which  the  following  are  ^^Trt 
minutes: — 

Order  that  the  Defendants  the  company  do  forthwith  take  all  necessary  and 
proper  proceedings  under  the  provisions  of  the  Land*  Clauses  Act,  1845,  for  the 
purpose  of  ascertaining  the  amount  to  be  paid  by  the  said  Defendants  the  com- 
pany to  the  Plaintiffs  as  the  value  of  the  whole  of  the  copyhold  premises  in  the 
bill  mentioned. 

Order  that  the  Defendants  the  company  do  pay  to  the  Plaintiffs  the  value  of  the 
said  copyhold  premises  within  one  month  after  such  value  shall  have  been  ascer- 
tained in  manner  aforesaid ;  and  thereupon 

Order  that  the  Plaintiffs  do  execute  a  proper  conveyance  and  surrender  of  the 
premises  to  the  Defendants  the  company ;  such  conveyance  to  be  settled  by  the 
Judge  if  the  parties  differ. 

Declare  that  the  Plaintiffs  are  entitled  in  the  meantime  to  a  lien  on  the  said 
copyhold  premises  for  the  value  thereof  so  to  be  ascertained  as  aforesaid. 

Tax  the  costs  of  the  Defendants  the  trustees. 

Order  the  Plaintiffs  to  pay  such  taxed  costs. 

Tax  the  costs  of  the  Plaintiffs. 

Order  the  Defendants  the  company  to  pay  the  Plaintiffs'  costs  of  the  suit, 
including  the  costs  of  the  Defendants  the  trustees. 

In  case  default  be  made  by  the  Defendants  the  company  in  paying  the  Plaintiffs 
the  value  of  the  said  copyhold  premises,  when  so  ascertained  as  aforesaid,  within 
the  time  appointed  for  the  purpose  as  aforesaid,  the  Plaintiffs  to  be  at  liberty  to 
apply  to  this  Court  with  respect  to  the  possession  of  the  said  copyhold  premises, 
or  to  the  enforcing  their  said  lien. 

Any  other  parties  to  be  at  liberty  generally  to  apply  as  they  may  be  advised. 

Solicitors  for  the  Plaintiffs :  Messrs.  Marson  &  JDadley. 
Solicitors  for  the  Defendants :  Messrs.  Frezhfidds  ;  Messrs.  Under- 
hill  &  Field. 
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▼.-GJ.  In  re  LONDON  AND  COLONIAL  COMPANY. 

J^  Ex  parte  CLAKK 

JLfntfJt  g  fi  to 

'  '  *  Company— Colonial  Agent—Shareholder — Agreement  thai  Call  Money  should  be 
debited  in  Agency  Account — Continued  Employment  after  Liquidation — Set- 
off—Salary. 

By  an  agreement  between  a  limited  trading  company  and  their  agent  in  a 
British  colony,  it  was  provided  that  the  salary  of  the  agent  was  to  be  £750 
a  year  for  a  period  of  five  years  from  the  day  of  his  arrival  in  the  colony ; 
and  in  addition  he  was  to  be  allowed  certain  commissions  on  remittances  in 
money  or  produce  which  should  be  made  by  him  to  England.  The  agent  was 
to  pay  up  at  once  £2  per  share  on  fifty  shares  of  £100  each,  which  he  had 
been  required  to  take  in  the  company,  and  the  company  agreed  from  time  to 
time  to  place  £8  per  share,  as  well  as  all  other  sums  that  might  become  doe 
from  the  agent,  to  his  debit  on  account  of  the  calls  to  be  made  on  the  shares. 

Whether  such  an  agreement  could  be  lawfully  made  by  a  company  with 
one  of  its  shareholders,  quart. 

The  agent  arrived  at  the  colony  in  December,  1865,  and  commenced  busi- 
ness. In  March,  1867,  a  voluntary  winding  up  of  the  company  was  ordered 
to  be  continued  under  supervision,  and  in  January,  1868,  the  agent's  services 
were  put  an  end  to,  under  a  power  of  attorney  from  the  company  and  the 
liquidators,  upon  certain  terms  of  compromise  then  agreed  to : — 

Held,  independently  of  the  agreement,  that  the  liquidators  having,  in  the 
course  of  their  continued  employment  of  the  agent,  become  indebted  to  him, 
and  having  entered  into  the  compromise,  were  not  entitled  to  enforce  against 
him  the  payment  of  a  call  made  in  the  winding  up  without  bringing  the  debt 
into  account : 

Held,  further,  following  YeUancTs  Case  (1),  that  the  agent  was  entitled  to 
his  full  salary  to  the  end  of  the  ^ve  years. 

JlHIS  was  a  summons  on  behalf  of  Theodore  Brook  Jones  and 
John  Spong,  liquidators  of  the  London  and  Colonial  Company, 
Limited,  that  Robert  Colvin  Clark,  of  Melbourne,  at  present  residing 
in  the  United  Kingdom,  might  be  ordered,  on  or  before  the  16th 
of  July,  18(38,  or  within  four  days  after  the  service  of  the  order,  to 
pay  to  the  liquidators  the  sum  of  £1000,  in  respect  of  a  call  of  £20 
per  share  made  by  the  liquidators,  by  a  notice  dated  the  26th  of 
November,  1867. 

There  came  on  also  at  the  same  time  a  summons  on  behalf  of 
Clark,  that  directions  might  be  given  to  the  liquidators  to  come  to 

(1)  Law  Rep.  4  Eq.  350. 
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a  settlement  with  him  in  respect  of  his  several  claims  against  the    -  V.-Q.  J. 
company  and  its  assets,  including  certain  claims  then  pending  in        1869 
the  Courts  of  the  colony,  having  regard  to  certain  "Heads  of       jnre 
Settlement,"  dated  the  29th  of  February,  1868,  which  were  agreed  gSSL'cL 
upon  and  signed  by  the  solicitors  in  the  colony  for  the  applicant     Ex  parte 
and  for  the  company,  and  also  by  Alexander  Martin,  as  the  at-      Clark. 
torney  in  the  colony  duly  authorized  in  that  behalf  for  the  com- 
pany ;  and  that,  if  necessary  or  advisable,  the  "  Heads  of  Settle- 
ment "  might  be  embodied  in  a  formal  agreement ;  and  that  the 
liquidators  might  be  ordered  to  execute,  on  behalf  of  the  company, 
the  agreement  when  prepared,  the  applicant  being  ready  and  will- 
ing, and  thereby  offering,  to  carry  out  the  arrangement  on  his  part, 
and  to  execute  the  formal  agreement ;  and  further,  that  the  liqui- 
dators might  be  directed  not  to  enforce  against  the  applicant  the 
payment  of  any  call  as  a  contributory  of  the  company  until  such 
settlement  should  have  been  come  to,  or  until  further  order. 

A  motion  was  also  made  on  behalf  of  the  liquidators  to  restrain 
Clark  from  prosecuting  certain  proceedings  which  had  been  in- 
stituted by  him  in  the  Supreme  Court  at  Melbourne. 

It  appeared  from  Clark's  affidavit  that  in  September,  1865,  he  was 
appointed  the  agent  of  the  company  at  Melbourne.  A  few  days  after 
he  had  verbally  accepted  the  appointment  the  managing  director 
told  him  it  was  necessary  he  should  take  fifty  shares  of  £100  each, 
as  a  guarantee  for  the  faithful  discharge  of  his  duties ;  and  after 
some  demur  he  consented  to  do  this,  and  paid  £100  deposit. 

On  the  30th  of  September  an  agreement  was  entered  into  be- 
tween the  company  of  the  one  part  and  Clark  of  the  other  part, 
whereby  Clark  covenanted  with  the  company  that  he  would  pro- 
ceed to  Melbourne  on  the  4th  of  October  then  next,  and  upon  his 
arrival  would  commence  his  duties  in  the  company's  employment. 
The  company  agreed  to  pay  the  passage  out  of  Clark  and  his  wife. 
His  salary  was  to  be  £750  a  year  for  a  period  of  five  years,  com- 
mencing from  the  day  of  his  arrival  at  Melbourne,  and,  in  addition, 
he  was  to  be  allowed  a  commission  of  2£  per  cent,  on  all  remit- 
tances for  the  company's  shipments.  In  the  event  of  the  company 
ordering  the  remittances  to  be  made  in  produce,  Clark  was  to  be 
allowed  a  commission  of  3£  per  cent,  upon  the  net  cost  of  the 
produce  instead  of  the  former  commission.    The  company  agreed 
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V.-C.  J.      to  defray  "  all  expenses  for  offices,  warehouses,  and  staff  of  clerks," 

1S69       and  the  risk  of  all  sales  on  account  of  the  company.    Clark  agreed 

^7*       to  act  "  as  an  independent  merchant,"  and  the  agreement  proceeded 

Londok  Aim  gg  follows  :  "  And  it  is  not  to  be  known  that  he  is  conducting  the 
Colonial  Co. 
Ex  parte     business  of  the  said  company.     The  said  Robert  C.  Clark  shall 

°LABg-  carry  on  business  under  the  style  of  Cdvin  Clark  &  Co.,  but  is  to 
be,  in  fact,  the  servant  of  the  company  only." 

"  5.  That  the  said  Robert  C.  Clark  shall  not  carry  on  any  busi- 
ness not  authorized  by  the  said  company,  nor  shall  he  be  at  liberty 
to  use  the  moneys  or  pledge  the  credit  of  the  said  company  in  any 
way  for  any  business  whatever  except  that  of  the  proper  business  of 
the  said  company." 

6.  "  That,  subject  to  the  arrangement  hereby  made,  the  said 
Rob'ert  C.  Clark  shall  be  at  liberty  to  transact  any  sales  or  other 
business  upon  commission  or  otherwise ;  and  as  to  all  these  trans- 
actions, and  on  any  business  influenced  to  or  from  Melbourne,  or 
carried  on  in  any  part  of  Australia  by  the  said  Robert  C.  Clark, 
one-half  of  the  commission  or  profits  shall  belong  to  the  said  com- 
pany, and  the  other  half  to  the  said  Robert  C  Clark " 

8.  "  That  the  said  Robert  C.  Clark  having  applied  for  and  taken 
fifty  shares  of  £100  each  in  the  said  company  upon  which  £10  per 
share  is  to  be  paid  up  at  once,  and  having  already  paid  £2  pear 
share,  part  of  such  £10  per  share,  the  company  will,  on  their  part, 
place  £8  per  share,  the  balance  of  such  £10  per  share,  on  the  said 
fifty  shares  to  the  debit  of  the  said  Robert  C  Clark,  as  well  as  all 
other  sums  that  may  become  due  from  the  said  Robert  C.  Clark 
from  time  to  time  on  account  of  the  calls  to  be  made  on  the  said 
fifty  shares." 

Clark  also  agreed  (clause  9)  to  give  a  security  for  the  payment 
of  £8  per  share,  and  of  all  future  calls  on  the  shares,  by  a  charge 
in  the  nature  of  an  equitable  mortgage  upon  a  coffee  estate  in 
Ceylon;  and  security  to  cover  any  sums  that  might  from  time  to 
time  become  due  from  him  to  the  company.  If  dark  continued 
to  give  satisfaction  to  the  company,  he  was  to  continue  to  have 
the  sole  conduct  of  the  business  of  the  company  at  Melbourne  for 
five  years,  or  such  further  period  as  should  be  agreed  upon. 

liy  a  memorandum  annexed  to  the  agreement  it  was  provided 
that  if  Clark  should,  on  his  way  to  Melbourne,  arrange  for  the  pay- 
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ment  to  the  company  of  a  sum  of  £2400  cash  in  respect  of  the      V.-O.  J. 
fifty  shares,  and  would  undertake  not  to  sell  the  shares  during  the        1869 
continuance  of  the  agreement,  the  charge  should  not  be  required       j»  n 
to  be  made  by  bond  at  Ceylon,  and  registered  in  the  usual  mode  q^^q^ 

there.  Ex  parte 

•  Clark  said  he  entered  into  this  further  agreement  on  the  express  ABK* 
statement  of  Frederick  Thomas  El  worthy,  the  managing  director, 
and  Spong,  the  secretary,  that  he  would  not  be  called  upon  to 
make  any  further  payment  in  respect  of  the  shares ;  and  in  conse- 
quence of  these  statements  Clark,  on  his  way  to  Melbourne,  put  in 
at  Ceylon,  and  there  prevailed  on  the  trustees  of  his  marriage 
settlement  to  advance  him  £2400,  which  he  transmitted  to  the 
company,  and  received  back  from  them  his  equitable  mortgage, 
with  a  memorandum  indorsed  thereon  that  the  security  had  been 
satisfied. 

From  his  arrival  in  Melbourne  in  December,  1865,  to  the  middle 
of  January,  1868,  Clark  continued  to  act  as  the  agent  of  the  com- 
pany under  the  agreement,  when  his  services  were  put  an  end  to 
by  Mr.  Alexander  Martin,  acting  under  a  power  of  attorney  from 
the  company  and  the  liquidators.  An  order  for  continuing  the 
winding  up  of  the  company  under  supervision  had  been  made  on 
the  6th  of  March,  1867. 

Clark  thereupon  took  proceedings  in  the  Supreme  Court  at 
Melbourne  against  the  company  by  foreign  attachment  against  the 
moneys  and  goods  of  the  company  in  the  possession  of  Martin,  and 
Martin  commenced  proceedings  in  equity  against  Clark  in  the 
same  Court 

On  the  29th  of  February,  1868,  an  arrangement  of  all  the  pro- 
ceedings then  pending,  called  "  Heads  of  Settlement,"  was  come  to 
between  the  solicitors  acting  on  behalf  of  Clark  and  the  solicitor 
acting  for  the  company  and  liquidators,  and  the  terms  were  re- 
duced into  writing,  and  afterwards,  on  the  3rd  of  March,  1868, 
were  confirmed  and  signed  by  Martin  on  behalf  of  the  company. 
By  this  agreement  £4000  was  to  be  reserved  out  of  the  first  pro- 
ceeds of  the  goods  to  meet  Clark's  claims  against  the  company. 
Of  this  sum  £1000  was  to  be  paid  to  Clark  on  account  of  his 
claims  without  prejudice,  and  to  enable  him  to  proceed  to  Eng- 
land ;  and,  in  the  event  of  his  failing  to  settle  with  the  company 
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V.-0.  J.     within  six  months,  he  undertook  to  prosecute  his  proceedings  in 

1869        the  Supreme  Court  without  delay.    The  remaining  £3000  was  to 

In  re       he  deposited  in  the  Victoria  Bank,  Melbourne,  in  the  joint  names  of 

O^sSijDo.  tte  ti^d*1*018*  James  Morrison  dk  Co.,  and  Clark,  to  abide  the 

Bx  parte     result  of  the  proceedings  in  the  Court  of  the  colony.  . 

0labk*  Pending  these  proceedings  and  arrangements,  Clark  was  placed 

on  the  list  of  contributories  of  the  company  in  respect  of  fifty 

shares.    He  received  the  £1000  under  the  agreement,  and  on  the 

20th  of  April  arrived  in  England. 

'  He  now  claimed  to  set  off  his  claims  upon  the  company  against 
the  calL 

He  further  claimed  against  the  company  the  following  sums : — 
(1),  in  respect  of  his  salary  of  £750  per  annum  for  two  years  and 
eleven  months,  from  the  18th  of  January,  1868,  to  the  18th  of 
December,  1870,  £2187  10s. ;  (2),  for  commission  at  2£  per  cent, 
on  £6466  3*.  5d ,  amount  of  invoices  of  goods  consigned  by  the 
company  to  Martin,  £161  13s.  Id. ;  (3),  for  commission  at  2£  per 
cent,  on  £7475  7s.  9d.,  amount  realized  by  the  sale  of  goods  shipped 
by  the  company  to  a  firm  of  WoodviUe  &  Co.  in  contravention  of 
the  agreement  of  the  30th  of  September,  1865,  £186  17s.  8d. ; 
(4),  estimated  commission  which  would  have  been  payable  to  him 
during  the  remainder  of  his  engagement,  £2570  lis.  6d. ;  (5),  ex* 
penses  of  his  voyage  to  and  from  England,  and  of  maintenance  in 
England,  £430 ;  (6),  passage  of  himself  and  wife  from  Melbourne 
to  England,  £300 ;  (7),  estimated  cost  of  legal  proceedings  in  Mel- 
bourne against  the  company,  £150 ;  total,  £5986  12$.  3d. 

The  liquidators,  on  the  other  hand,  said  that  Clark's  services 
were  terminated  by  Martin  in  consequence  of  his  not  being  able 
to  get  from  Clark  any  satisfactory  account  of  the  moneys  in  his 
hands. 

They  disputed  the  items  on  the  following  grounds : — The  first, 
because  Clark  would  not  be  able  to  render  any  services  to  the  com- 
pany for  the  said  term ;  the  second,  because  the  commission  was 
payable,  not  upon  invoice  prices,  but  upon  remittances,  which 
were,  on  the  average,  25  per  cent,  less  than  the  invoice  prices ; 
the  fourth,  because  the  company  were  not  bound  to  make  any  ship- 
ments, and  that  as  it  had  now  become  impossible  for  them  to  do 
so,  no  claim  should  be  allowed  in  respect  thereof,  inasmuch  as  no 
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remittances  could  be  made  to  this  country;   they  said,  further,     V.-0. J. 
that  the  amount  of  remittances  mode  by  Clark  during  1867  was        1869 
not  more  than  £23,484  11*.  7d.,  the  commission  upon  which,  at       ^7» 
2±  per  cent,  would  be  £587  2s.  3d.  only ;  the  fifth,  because  the  ^w^oL 
claim  of  £430  was  not  a  subject  of  the  heads  of  settlement ;  and     &>  parte 
the  others  they  submitted  to  the  judgment  of  the  Court.  Olam. 

Mr.  Druce,  Q.C.,  and  Mr.  C.  Hall,  for  the  liquidators : — 

The  motion  for  an  injunction  is  founded  on  the  87th  section  of 
the  Companies  Ad,  1862,  which  provides  that  after  a  winding-up 
order  no  proceeding  shall  be  continued  without  leave  of  the  Court. 

The  summons  for  payment  of  the  moneys  due  on  calls  is  founded 
on  sects.  100  and  101  of  the  same  Act. 

Power  for  the  liquidators  to  compromise  with  creditors  is  pro- 
vided by  the  159th  section,  and  with  oontributories  by  the  160th/ 

The  only  question,  therefore,  is,  whether  the  Court  will  exercise 
its  power.  The  proceeding  of  Clark  by  foreign  attachment  when 
he  might  have  proved  in  the  liquidation  was,  to  say  the  least,  a 
very  strong  measure.  We  contend  that  the  compromise  called 
"  Heads  of  Settlement,"  in  so  far  as  it  dealt  with  these  proceedings 
which  had  not  been  sanctioned  by  the  Court,  was  wholly  void. 
Clark,  as  agent  of  the  company,  was  holding  assets  which  not  only 
it  was  the  duty  of  the  liquidators  to  realize,  but  which  he,  as  agent, 
knew  he  could  not  deal  with  except  in  conformity  with  the  statute. 
He  was  therefore  not  justified  in  putting  any  part  of  the  assets 
beyond  the  control  of  the  Court.  He  was  also  a  contributory  of 
the  company.  Every  provision  of  the  Act  of  1862  was  binding  on 
him ;  whether  the  foreign  Court  would  act  on  the  order  of  this 
Court  or  not. 

The  other  question  arising  on  the  cross  summons  is,  whether  the 
liquidators  can  be  ordered,  on  Clark'*  application,  to  come  to  an 
arrangement  with  him  on  the  footing  of  the  "Heads  of  Settlement;" 
in  other  words,  whether  he  can  set  off  his  claim  against  the  call. 
Practically  it  comes  to  an  application  to  have  specific  performance 
-of  the  8th  and  following  clauses  in  the  agreement  of  the  30th 
September,  1865 ;  clauses  which  we  'say  are  illegal  and  cannot  be 
enforced ;  QrisselTs  Case  (1) ;  which  was  followed  in  In  re  Duck- 

(1)  Law  Rep.  1  Ch.  528. 
Vol.  VIL  2  8  2 
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V.-O.  J.     worth  (1).     The  liquidators'  summons  must  be  enforced  inde- 
1869       pendently. 

2^7*  As  t°  restraining  proceedings  in  the  foreign  Court,  there  is  no 

I*>NDON  akd  djgtinction  between  this  case  and  the  authorities  of  Beauehamp  v. 
Ex  parte     Marquis  of  Huntley  (2) ;  Graham  v.  Maxwell  (3) ;  Carron  Iron  Com- 
Clabk.,     pany  v.  Madaren  (4). 

Mr.  Kay,  Q.C.,  and  Mr.  Higgins,  for  Clark : — 

Mr.  Clark  is  entitled  to  set  off  his  claim  against  the  amount 
recoverable  from  him  in  respect  of  calls ;  Garnet  and  Moseley  Gold 
Company  v.  Sutton  (5). 

Although  the  original  contract  was  determinable  by  the  com- 
pany at  six  months'  notice,  Mr.  Clark  is  entitled  to  his  salary  for 
the  whole  of  the  remaining  term ;  YeHanoVs  Case  (6).  Moreover, 
the  old  contract  was,  after  the  winding-up,  adopted  by  the  liqui- 
dators. 

The  dismissal  of  Mr.  Clark  was  a  wrongful  act  on  the  part  of 
the  liquidators. 

The  Australian  Court  is  the  proper  tribunal ;  and  a  bill  ought 
to  have  been  filed  there. 

Mr.  Clark  is  also  entitled  to  compensation  for  the  loss  of  ware- 
houses and  a  staff  of  clerks ;  it  having  been  intended  that  he  should 
set  up  as  an  independent  merchant  if  he  should  cease  to  be  the 
company's  agent* 

Mr.  Bruce,  in  reply. 

[Habershons  Case  (7)  was  cited.] 

Sir  W.  M.  James,  V.C.  :— 

I  am  of  opinion  in  this  case,  that  Mr.  Clark  is  entitled  to  be 
relieved  at  present  from  the  payment  of  the  £1000,  notwithstand- 
ing the  decision  in  GrisseWs  Case  (8),  which  I  think  it  is  not  ne- 
cessary for  me  to  consider. 

With  reference  to  the  great  subject  of  the  argument,  the  effect 
of  the  8th,  9th,  and  other  clauses  of  the  agreement,  giving  security 

(1)  Law  Rep.  2  Ch.  578,  58a  (5)  3  B.  &  S.  321. 

(2)  Jac  546.  (6)  Law  Rep.  4  Eq.  350. 

(3)  1  Mac  &  G.  71.  (7)  Ibid.  5  Eq.  286. 

(4)  5  H.  L.  C.  416.  (8)  Ibid.  1  Ch.  628. 
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on  the  Ceylon  estate,  which  would  seem  to  imply  that  it  was  part     V.-O.  J. 

of  the  original  bargain  that  there  should  be  a  set  off,  I  do  not        isi  9 

wish  to  express  an  opinion  how  far  a  bargain  of  that  kind  would       £^ 

be  good,  because  if  one  were  to  lay  down  a  rule  of  that  kind  it  jLoww>»  *y? 
, .  _  J  Colonial  Co. 

would  be  very  easy  to  say  that  any  shareholder  might  enter  into     Ex  ^^ 

any  bargain  as  to  any  goods  he  sold,  and  one  does  not  see  where      Olabk. 

the  limit  of  it  would  be. 

In  this  particular  case,  having  regard  to  the  fact  that  the  liqui- 
dators themselves  have  continued  this  gentleman  in  his  situation  as 
their  agent,  and  that  the  company,  therefore,  in  its  winding  up, 
has  become  absolutely  indebted  to  him  in  a  sum  which  cannot 
be  very  far  short,  if  at  all,  of  £1000,  I  think  it  would  be  mon- 
strous if  he  were  compelled  to  pay  £1000  into  the  coffers  of  the 
company  when  at  that  moment  the  company  ought  to  pay  him, 
not  as  a  creditor,  but  as  a  person  to  be  paid  by  the  liquidators  out 
of  the  first  assets  of  the  company,  a  sum  as  large,  or  nearly  as  large. 
Therefore  I  think  that  I  am  authorized  in  saying  that  the  liqui- 
dators ought  not  to  enforce  this  £1000  pending  the  ascertainment 
of  the  amount  due  to  Mr.  Clark. 

I  think,  also,  that  I  cannot  allow  the  company,  being  now  in 
course  of  liquidation,  to  say  that  the  agreement  which  was  made  in 
Australia  was  ultra  vires  the  liquidators,  or  uttr a  vires  the  attorney 
whom  they  sent  out.  It  is  quite  clear  that  Mr.  Clark  had  commenced 
proceedings  in  Australia,  that  apparently,  according  to  the  law  of 
that  country,  he  was  entitled  to  maintain  the  action,  and  if  not,  the 
proper  course  would  have  been  to  have  stayed  the  proceedings  there ; 
because  Mr.  CHarkaX  that  moment  was  not  subject,  and  the  property 
was  not  subject  to  the  jurisdiction  of  this  Court,  and  he  took  such 
proceedings  as  he  was  advised  in  Australia  for  the  purpose  of  ob- 
taining the  payment  of  his  demand  by  means  of  the  attachment. 
That  being  so,  the  agent  came  to  what  seems  to  me  to  have  been 
a  very  reasonable  arrangement,  but  which  required  the  previous 
sanction  of  the  Court,  and  I  should  have  had  no  hesitation  in 
sanctioning  that  arrangement,  which  was,  that  a  sum  of  £1000 
should  be  paid  to  Mr.  Clark  in  order  to  enable  him  to  arrive  in  this 
country,  and  that  the  £3000  should  be  put  in  medio  for  the  purpose 
of  securing  him  his  claim.  The  company  have  taken  the  benefit 
of  that  agreement     They  have  got  all  the  goods  ultra  the  £4Q00 


558  EQUITY  GASES.  [L.  R. 

V.-O.  J.  placed  in  their  hands,  and  they  have  got  the  £3000  itself  secured  in 
1869  this  way.  That  being  so,  unless  I  can  see  my  way  to  rescind  the 
^7a  whole  agreement  and  to  place  things  exactly  as  they  were  at  the 
Londo*  and  t;me  the  agreement  was  made,  restoring  everything  into  the  pos- 
Ex  parte  session  of  Mr.  Clark,  or  into  the  position  it  was  when  the  foreign 
°LABK*  attachment  was  issued,  I  must  hold  that  both  parties  must  act 
according  to  the  good  faith  of  the  agreement ;  which  is,  that  to  the 
extent  of  the  £3000,  at  all  events,  Mr.  Clark  has  a  lien,  which  pro- 
bably will  render  it  unnecessary  to  determine  in  what  way  he  is  to 
recover  from  the  assets  of  the  company  that  which  may  be  found 
ultimately  due  to  him ;  that  is,  whether  he  is  to  receive  part  of  his 
claim  in  priority  to  other  creditors,  or  whether  he  is  to  come  in 
merely  pari  passu  with  the  other  creditors  for  a  dividend.  I  hold 
that  to  the  extent  to  which  the  £3000  is  in  medio,  he  has  a 
security  upon  that  fund  for  anything  found  due  to  him  under  the 
arrangement. 

I  shall  order  Mr.  Clark,  the  liquidators,  and  Messrs.  Morrison,  to 
concur  in  all  steps  necessary  for  the  purpose  of  having  the  £3000 
transferred  to  this  country,  to  be  carried  to  a  separate  account 
which  may  be  ear-marked  with  reference  to  the  agreement.  I  shall 
have  that  carried  to  the  account  of  the  money  deposited  under  the 
agreement. 

I  am  quite  satisfied  that  Mr.  Clarkfs  claim  is  a  substantial  claim ; 
but  it  is  desirable  that  there  should  be  some  declarations  made 
before  it  goes  into  Chambers,  in  order  to  prevent  the  thing  being 
quite  at  large  there.  Accordingly,  I  will,  in  the  course  of  a  few 
days,  state  my  views  as  to  what  declarations  I  am  capable  of  giving, 
which  will  facilitate  the  disposal  of  the  matter  in  Chambers. 

All  further  proceedings  at  Melbourne  will  be  stayed ;  and  I  think 
the  costs  of  these  proceedings  ought  to  come  out  of  the  estate. 


March  12.    His  Honour  this  day  made  declarations,  of  which 
the  following  are  minutes : — 

Following  what  was  done  in  YcllancTs  Case  (1),  allow  to  Mr.  Clark  his  full 
salary  to  the  end  of  the  five  yean. 

Also  allow  to  him  a  proper  sum  for  rent  and  office  expenses  for  the  same  period, 


(1)  Law  Rep.  4  Eq.  35a 
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having  regard  to  the  amount  expended  whilst  the  company  was  a  going  concern  V.-C.  J. 

also  his  commission  upon  all  goods  handed  over  by  him  under  the  power  of  at-  lg6ft 

torncy,  at  invoice  prices ;  also  allow  him  a  proper  sum  for  the  expenses  of  his  w^ 

return  voyage  and  those  of  his  wife ;  and  in  taking  such  accounts  let  there  be  a  In  re 

separate  account  of  all  commissions  and  salaries  coming  due  to  him  after  the  wind-  rjoLoiiLufS 

ing-up.  Exports 

With  these  declarations  refer  it  to  the  Chief  Clerk  to  take  an  account  of  Mr.  Clabk. 

Clark's  dealings  and  transactions  in  Australia  as  agent  of  the  company,  not  dis-  — 
turbing  any  settled  accounts ;  the  Chief  Clerk  to  certify  the  amount. 

Solicitors  for  the  Liquidators :  Messrs.  Oregory,  Rowdiffes,  &  Rawle. 
Solicitors  for  Mr.  Clark :  Messrs.  Parker,  Lee,  &  Haddock. 
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directors  of  two  companies,  C.  and  B.y  to  amalgamate,  upon  terms  that 
each  shareholder  of  company  C.  was  to  take  a  certain  proportionate 
number  of  shares  of  company  B.  at  a  fixed  nominal  value,  with  other 
provisions;  and  by  resolutions  passed  at  an  extraordinary  general 
meeting  of  the  C.  shareholders  in  April,  1865,  it  was  resolved  that  the 
agreement  should  be  carried  out,  and  that  company  C.  should  be 
wound  up  voluntarily.  On  the  17th  of  May  a  deed  was  executed 
carrying  out  this  agreement 

In  June,  1865,  J.,  a  shareholder  of  company  C,  received  from  the 
liquidators  a  circular  letter  requesting  him  to  send  his  share  certifi- 
cates to  them,  to  be  exchanged  for  certificates  of  shares  in  company 
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B.,  and  enclosing  for  him  to  fill  up  a  printed  letter  addressed  to  the 
liquidators,  requesting  them  to  obtain  for  him  certificates  of  B.  shares 
in  exchange  for  his.  This  form  A.  filled  up,  signed,  and  returned, 
with  his  share  certificates  enclosed,  to  the  liquidators.  He  afterwards 
received  a  form  of  notice  of  an  intended  shareholders'  meeting  of 
company  2?.,  which  he  did  not  attend.  He  never  received  any  letter 
of  allotment  of  B.  shares,  and  though  the  directors  of  company  B. 
declared  a  dividend,  he  never  received  a  dividend  warrant. 

In  July,  1866,  company  B.  was  ordered  to  be  wound  up ;  and 
shortly  after  A.  was  informed  that  his  name  had  been  settled  on  the 
list  of  contributories,  and  then  for  the  first  time  learned  that  his  name 
had  been,  on  the  9th  of  September,  1865,  placed  on  the  share  register. 
He  also  found  that  a  form  of  certificate  of  shares  had  been  issued  by 
company  B.  in  exchange  for  those  received  from  company  C,  which 
bore  on  its  face  these  words,  u  For  account  of  the  "  (C.  company}  "  in 
liquidation,  subject  to  covenants  of  May  17, 1865."  These  certificates 
were  forwarded  by  the  B.  directors  to  the  liquidators  of  company  C, 
who  retained  them,  so  that  A.'s  certificate  of  shares  in  company  2?. 
never  reached  him  personally. 

In  February,  1868,  by  a  decree  of  the  Court,  in  a  suit  instituted  on 
the  10th  of  November,  1865,  it  was  declared  that  the  arrangement  of 
March,  1865,  was  beyond  the  powers  of  the  directors  of  company  C, 
and  was  not  binding  on  any  of  the  shareholders  of  company  V. : — 

Held,  that  A.,  though  his  application  was  not  commenced  till 
January,  1867,  was  entitled  to  have  his  name  removed  from  the  list 
of  contributories  of  company  B, 

In  re  Oriental  Commercial  Bask.    Alabaster's  Case         ..       273 

ANNUITY  IN  LIEU  OF  DOWEtt  —  Election  by  next  of  kin— Ad- 
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Bee  Appointment  to  defeat  Creditors. 

APPOINTMENT  BY  MARRIED  WOMAN— Anointment  of  whole 
Fund  to  Executor*,  and  Gift  of  Legacies  which  did  not  exhaust  the 
Fund — Destination  of  Surplus."]  By  a  marriage  settlement  a  fund 
was  settled  upon  such  trusts  as  the  wife  should,  notwithstanding 
coverture,  by  deed  or  will  appoint ;  and  in  default  of  appointment,  in 
case  (which  happened)  there  should  be  no  issue  of  the  marriage,  in 
trust  for  such  persons  as  should  at  the  death  of  the  survivor  of  the 
husband  and  wife  be  the  next  of  kin  of  the  wife.  By  her  will, 
which  purported  to  be  in  exercise  of  the  power,  the  wife  devised  and 
bequeathed  all  her  real  and  personal  estate  over  which  she  had  any 
disposing  power  to  her  executors  therein  named.  She  then  gave 
several  legacies,  which  did  not  exhaust  the  fund,  and  appointed 
executors.    She  died  in  her  husband's  lifetime  : — 

Held,  that  the  fund  was,  by  the  appointment,  all  converted  into 
the  wife's  general  personal  estate,  and  hence  that  the  unexhausted 
portion  belonged  to  the  husband,  and  not  to  the  persons  entitled  in 
default  of  appointment  under  the  settlement. 

Brickenden  v.  Williams  ..         ..         310 

APPOINTMENT  TO  DEFEAT  CREDITORS— Bankruptcy— Lis  j*»- 
dens — 2  &  3  Vict.  c.  11.]  By  deed,  a  father  and  son  settled  certain 
real  estate  to  the  use  of  the  father  for  life,  and  after  his  decease  to  the 
use  of  the  son,  if  then  living,  in  fee ;  and  a  power  was  reserved  to 
the  father  and  son  of  revoking  the  uses  and  appointing  new  uses.  By 
a  subsequent  deed,  the  son  being  at  the  time  insolvent,  the  father 
and  son  revoked  the  old  uses  in  favour  of  the  son,  and  appointed  the 
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estate  to  such  uses  as  the  father  should  appoint,  and  in  default  of 
appointment  to  the  use  of  the  son  absolutely.  The  son  was  after- 
wards adjudicated  bankrupt,  and  a  bill  was  filed  by  the  creditors' 
assignees  to  set  aside  the  latter  deed  as  fraudulent. 

Upon  a  motion  in  the  cause  an  injunction  was  granted,  restraining 
the  father  until  the  hearing  from  exercising  his  power  under  the 
deed  in  favour  of  a  purchaser  for  value,  but  without  interfering  with 
the  exercise  of  his  power  in  favour  of  volunteers. 

In  such  a  case  registration  of  the  suits  as  a  lis  pendens  under 
2  &  3  Vict  c.  II,  would  not  be  a  sufficient  protection  tocreditors. 

Beyfus  v.  Bullock  ..         ..         ..         ..  ~      ..         ..       391 

APPORTIONMENT— Original  mortgage  and  further  charge— Realty  and 

personalty — Administration       ..         ..         ..         ••         ..  ..       501 

See  Apportionment  of  Mortgage  Debt. 


Tenant  for  life  and  remainderman — Proceeds  of  sale 


of  timber 461 

See  Apportionment — Tenant  fob  Life  and  Remainderman. 

APPORTIONMENT  OF  MORTGAGE  DEBT  —  Original  Debt  and 
Further  Charge — Realty  and  Personalty — Apportionment]  Real 
estate  was  mortgaged  to  secure  £1500 ;  and  by  a  subsequent  deed  the 
same  realty,  together  with  other  realty,  was  mortgaged  to  secure  the 
same  debt  and  an  additional  debt;  and  a  policy  of  assurance  and  other 
personalty  were  assigned  as  a  further  security. 

The  mortgagor  having  died  intestate : — 

Held,  that  as  between  the  administrator  and  heir-at-law  the  estate 
originally  mortgaged  was  primarily  liable  to  the  payment  of  the 
£1500 ;  and  that  the  additional  debt  must  be  rateably  apportioned  as 
between  the  realty  and  personalty  comprised  in  the  second  deed. 

Lipscomb  v.  Lipscomb        ..         ..         ..         501 

APPORTIONMENT— TENANT  FOR  LIFE  AND  REMAINDERMAN 
—Proceeds  of  Sale  of  Ttmber-4  <fc  5  Will.  4,  c.  22.]  By  a  will  which 
came  into  operation  subsequently  to  the  passing  of  the  Apportionment 
Act,  4  &  5  Will.  4,  c  22,  real  estate  was  devised  to  A.  for  life  subject 
to  impeachment  for  waste,  with  remainder  to  B.  for  life  without  im- 
peachment for  waste,  with  remainders  over.  With  the  sanction  of 
the  Court  timber  on  the  estate  was  cut  down  and  sold,  and  the  pro- 
ceeds of  sale  invested ;  and  the  dividends  were  ordered  to  be  paid  to 
A.  during  his  life : — 

Eddy  that  the  whole  of  a  dividend  which  accrued  due  shortly  after 
the  death  of  A.  was  payable  to  2?.,  and  could  not  be  apportioned  be- 
tween him  and  the  representatives  of  A. 

JODRETX  V.  JODBELL  461 

ARTICLES  OF  ASSOCIATION— Restriction  against  borrowing— Bills 

to  pay  overdrawn  account  ..         ..  ..         ..         ..        88 

See  Borrowing  Powers. 

ASSESSMENT  ^Compensation —  London  (City)  Improvement  Act — 

Separate  interests  claimed  by  one  person  ..         ..         ..       236 

See  Compensation  under  London  (City)  Improvement  Act. 

ASSIGNEE  OP  DEBENTURE— Winding-up— Set-off— Calls  ..         ..       240 
See  Set-off  in  Winding-up. 

ASSIGNMENT  OF  COPYRIGHT— Surplus  Stock.]  In  the  absence  of 
special  contract  to  the  contrary,  the  assignor  of  a  copyright  is  entitled, 
after  the  assignment,  to  continue  selling  copies  of  the  work  printed  by 
him  before  the  assignment  and  remaining  m  his  possession. 

Taylor  v.  Pillow  ..         .. 418 

2  #2  2 
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ASSIGNMENT  OF  POLICY— Void  policy— Exception  of  rights  of  bona 

fide  holders  394 

See  Life  Assurance. 

BANKERS — Commission — Interest  on  balance      ..         ..         ..         ..       542 

See  Bankers'  Commission. 


Executorship  account — Executor  applying  money  to  his  own 


purpose 286 

See  Executorship  Account. 


Guarantee  for  overdrawn  account — Creditors'  deed — Dividend 


for  full  amount    ..  ..  ..  ..  ..  ..         ..         ..       179 

See  Creditor  holding  Security. 

BANKERS'  OOUmBSlO^^BankingAotxmnt^Commission-^Compound 
interest.]  A  banking  account,  which  was  largely  overdrawn,  was  for 
the  half-year  ending  June,  1867,  charged  with  interest  at  6  per  ceut., 
and  with  a  gross  sum  of  £500  for  commission,  in  lieu  of  the  charge  of 
one-half  per  cent,  previously  made.  The  pass-book  balanced  on  this 
footing  was  sent  to  the  customer,  and  the  charges  were  explained  to 
his  agent  (the  customer  himself  being  in  weak  health,  and  unable  to 
attend  to  business  matters).  The  customer  died  in  December,  1867, 
and  did  not  raise  any  objection  to  these  charges : — 

Held,  that  the  charge  of  £500  for  commission  had  been  acquiesced 
in,  and  was  valid  for  the  half-year  ending  June,  1867;  but  that  ac- 
quiescence could  not  be  inferred  for  subsequent  half-years,  there  being 
nothing  in  the  entry  for  the  particular  half-year  that  amounted  to  a 
contract  to  the  same  effect  in  futuro : 

EM,  also,  that  the  right  of  the  bank  to  charge  compound  interest 
terminated  with  the  death  of  the  customer ;  and  that  from  that  period 
simple  interest  only  at  5  per  cent,  was  chargeable  on  the  account. 

Williamson  v.  Williamson 542 

BANKRUPT  SHAREHOLDER—  Winding-up— Liability  to  pay  subse- 
quent Calls — Bankruptcy  Act,  1861,  s.  154 — Companies  Act,  1862, 
88.  75,  77.J  A  member  of  a  limited  company  who  has  become 
bankrupt,  and  obtained  his  discharge,  and  whose  estate  has  been  fully 
administered  by  the  assignee,  remains  liable,  in  the  event  of  the 
company  being  subsequently  wound  up,  to  be  made  a  contributory  in 
respect  of  his  shares  not  fully  paid  up,  and  is  not  exonerated  under 
sect.  164  of  the  Bankruptcy  Act,  1861,  or  sect.  75  of  the  Companies 
Act,  1862,  unless  the  assignee  has  been  substituted  for  him  under 
sect.  77  of  the  Companies  Act,  and  the  assignee,  if  he  does  not  elect 
to  take  the  shares,  cannot  be  compelled  to  do  so,  or  be  made  liable  as 
a  contributory. 

The  case  of  Martin's  Patent  Anchor  Company  v.  Morton  (Law 
Rep.  3  Q.  B.  806),  commented  on. 

In  re  General  Estates  Company.    Hastie's  Case    ..         ..  3 

BANKRUPTCY— Estate  by  curtesy— Contingent  interest  . .         . .       371 

See  Mortgage  of  Two  Estates. 

Ex  parte  Waring — Doctrine  of    ..         ••  ..  201,449 


See  Securities  fob  Bills  of  Exchange.    1,  2. 


Injunction  to  restrain  exercise  of  power  to  defeat  ere  3i tors      391 


See  Appointment  to  defeat  Creditors. 
Proof — Future  calls  on  shares 


•• 


See  Bankrupt  Shareholder. 

Secured  creditors — Guarantee— Dividend  o.i  full  amount      1 79 


See  Creditor  holding  Security. 
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BILL  OF  EXCHANGE— Company— Bill  by  directors  to  cover  overdrawn 

account — Borrowing  power        ••         ..  .,  ..         ••         ..         88 

See  Borrowing  Powers. 


Securities  for — Company — Doctrine  of  Ex  parte 


Waring     ..  ..  ..  ..  ..  ..  ..  ...         201,449 

See  Securities  fob  Bills  of  Exchange.     1,  2. 

BORROWING  TOWERS— Company— Artide of  Asso<Mi<mawini4  bor- 
rowing — Overdrawn  Account-— Bills  of  Exchange  by  Directors.']  Money 
due  to  a  bank  on  bills  of  exchange  drawn  and  accepted  by  directors  of  • 
a  company,  indorsed  by  the  company  and  discounted  by  the  bank,  the 
proceeds  of  which  were  applied  in  satisfying  an  overdrawn  account  of 
the  company  with  the  bank,  and  the  balance  for  the  benefit  of  the 
company : — 

Held,  not  to  be  due  as  upon  a  loan  within  the  meaning  of  the  articles 
of  association,  which  prohibited  the  directors  from  contracting  any 
loan  beyond  £500  without  the  consent  of  the  shareholders. 

In  re  Cefn  Cilcen  Mining  Company 88 

BREACH  OF  TRUST— Destruction  of  trust  property 466 

See  Trustee  mixing  Trust  Property. 

BREAKING  DESCENT— Heir  ex  parte  materna  250 

See  Descent  ex  parte  Materna. 

CAIRNS'  ACT — Damages  under — Contract  for  partnership         ..         #.       112 
See  Contract  for  Partnership. 

CALLS — Liability  of  married  woman — Savings  of  separate  estate  ..         16 

See  Separate  Estate. 

Sot  off  against  debenture — Rights  of  assignee         ..  ..         ..       240 

See  Set-off  in  Windino-up. 

CANCELLATION  OF  FORFEITURE  OF  SHARES— Tender  of  calls 

under  protest       ..  ..         ••         ..  ..         ..         ••         ..       324 

See  Forfeiture  of  Shares. 

CANCELLATION  OF  SHARES—  Company  —  Agreement  with  Share- 
holder  to  cancel  his  Shares— List  of  Contrtbutories — Past  Member.] 
By  the  articles  of  association  of  a  limited  company,  it  was  provided 
that  no  contract  entered  into  by  the  directors  to  which  the  assent  of 
the  company  in  general  meeting  should  be  given,  should  be  afterwards 
impeached  on  any  ground  whatsoever. 

In  December,  1866,  the  directors  entered  into  a  contract  with  the 
Plaintiff,  one  of  the  terms  of  which  was  that  the  company  would 
"  forthwith  "  cancel  all  shares  in  the  company  then  standing  in  the 
Plaintiff's  name  which  were  not  fully  paid  up.  The  contract  was  as- 
sented to  by  the  company  in  general  meeting,  and  was  largely  part- 
performed,  but  the  Plaintiff's  shares  were  not  cancelled  on  the  13th 
of  February,  1867,  when  resolutions  were  passed  for  a  voluntary 
.  winding-up,  which  was  afterwards  continued  under  supervision : — 

Held,  that  the  agreement  for  cancellation  of  the  shares  could  not  be 
impeached : 

Held,  further,  that  the  Plaintiff's  name  ought  not  to  be  on  the  list 
of  contributories  in  the  character  of  a  present  member ;  and  ordered 
accordingly,  but  without  prejudice  to  any  application  that  might  be 
made  to  make  him  a  contributory  as  having  been  a  past  member. 

Marshall  v.  Glamorgan  Iron  and  Coal  Company      ..         ..      129 

CAPITATION  FEES— Charity  school 353 

See  Grammar  School. 
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CARGO — Constructive  delivery — Account  and  risk  of  consignee ..         ..        64 
See  Stoppage  in  Transitu. 


363 
363 
170 
458 
478 


CASES  :— 

Ashley  v.  Ashley  f6  Sim.  358)  commented  upon 
&e  Unborn  Issue. 

Avern  v.  Lloyd  (Law  Rep.  5  Eq.  383)  commented  upon 
See  Unborn  Issue. 

*  Beachcroft  v.  Beachcroft  (1  Madd.  430)  observed  upon 
See  Illegitimate  Children.    1. 

Coard  v.  Holderness  (20  Beav.  127)  distinguished 
See  Gift  of  "other  Property." 

Crowder  v.  Stone  (3  Rubs.  217)  questioned        ..         •• 
See  Gift  to  Survivors  or  Survivor. 

Daniel  v.  Gosset  (19  Beav.  478)  questioned 80 

See  Gift  to  Children  with  Benefit  of  Survivorship. 

Emperor  v.  Rojfe  (1  Yes.  Sen.  209)  commented  upon  ..         ..       532 

See  "  Due  and  payable." 

GrisselVs  Case  (Law  Rep.  1  Ch.  528)  commented  upon         ..         ..       240 
See  Set-off  in  Winding-up. 

Hamilton  v.  Mills  (29  Beav.  193)  distinguished         151 

See  Gift  to  m  Children  then  living  or  their  Heirs." 

AT  Donald  v.  Bryce  (16  Beav.  581)  questioned  80 

See  Gift  to  Children  with  Benefit  of  Survivorship. 

Martin's  Patent  Anchor  Company  v.  Morton  (Law  Rep.  3  Q.B.  806) 
commented  upon        ..         ..         ..         ..         ..         ..         ..  3 

See  Bankrupt  Shareholder. 

Mocatta  v.  Lindo  (9  Sim.  66)  observed  upon 532 

See  "Due  and  payable." 

Powles  v.  Hargreaves  (3  D.  M.  &  G.  430)  followed 201 

See  Securities  for  Bills  of  Exchange.    1. 

Pratt  v.  Mathew  (22  Beav.  328)  observed  upon         170 

See  Illegitimate  Children.    1. 

Sheffield  v.  Kennett  (27  Beav.  207 ;  4  De  G.  &  J.  593)  observed  upon      472 
See  "  Issue  "  read  "  Children." 

Waring,  Ex  parte  (19  Yes.  345),  limits  of  doctrine  of  ..  201, 449 

See  Securities  for  Bills  of  Exchange.    1,  2. 

TeUantTs  Case  (Law  Rep.  4  Eq.  350)  followed  550 

See  Salary. 

CHARITY — Free  school— Scheme  for  school  for  children 353 

See  Grammar  School. 

CHILDREN— Gift  payable  at  twenty-one,  with  benefit  of  survivorship  ..        80 
See  Gift  to  Children  with  Benefit  of  Survivorship. 


—  Gift  to  children  then  living  or  their  heirs     ••         ..         ..       151 
See  Gift  to  "Children  then  living  or  their  Hecks." 

Illegitimate  children ..  170,  176 


See  Illegitimate  Children.    1,  2. 


"  Issue  "  read  "  children  " 472 


See  "  Issue  **  read  "  Children." 
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CHILDREN— Verting— "  Due  and  payable  "—Provision  for  issue  •• 

See  u  Dux  and  payable." 

€HOSE  IN  ACTION  OP  WIFE— Husband  and  Wife— Judicial  Sepa- 
ration— 20  <fc  21  Vict.  e.  85,  «•  25.]  By  a  decree  of  judicial  separation 
the  wife's  cJtoees  in  action  not  reduced  into  possession  at  the  date  of 
the  decree  become,  under  20  &  21  Vict  c.  85,  s.  25,  her  absolute  pro- 
perty as  if  she  were  a/eme  sole. 

Where  a  wife  instituted  a  suit  to  enforce  her  equity  to  a  settlement 
of  a  trust  fund,  and  while  the  suit  was  pending  obtained  a  decree  of 
judicial  separation  from  her  husband  on  the  ground  of  cruelty,  the 
Court  ordered  the  fund  to  be  paid  to  her,  and  refused  the  husband  his 
costs. 

Johnson  v.  Lander  


CLASS — Children  at  twenty-one  with  benefit  of  survivorship 

See  Gift  to  Children  with  Bexefit  of  Survivorship. 


■  Children  then  living  or  their  heirs,  when  ascertained 

See  Gift  to  "  Children  then  living  or  their  Heirs." 

Survivorship,  when  ascertained — Tenant  for  life    .. 

See  Gift  to  Survivors  or  Survivor. 

Vesting — *  Due  and  payable" — Provision  for  issue 

See  "  Due  and  payable." 

COMMISSION— Bankers— Interest , 

See  Bankers'  Commission. 

COMPANY — Amalgamation — Ultra  vires — Notice  to  shareholder 
See  Amalgamation  of  Companies. 


Bankrupt  shareholder — Liability  for  future  calls 


See  Bankrupt  Shareholder. 


Borrowing  powers — Bills  of  exchange — Overdrawn  account 


See  Borrowing  Powers. 


Cancellation  of  shares 


See  Cancellation  of  Shares. 


Contributory — Holding  shares  in  another  company 


See  Transfer  of  Shares. 

Directors,  unauthorized  payment  by 


See  Unauthorized  Payment  by  Directors.    1,  2. 

—  Forfeiture  of 'shares— Tender  of  calls  under  protest 
See  Forfeiture  of  Shares. 

—  Memorandum,  effect  of  signing 
See  Subscriber  of  Memorandum. 


•• 


•• 


Misrepresentation  in  prospectus 


•• 


See  Misrepresentation  in  Prospectus. 


Salary  of  colonial  agent 


See  Salary. 


Set  off  of  calls  against  debenture 


See  Set-off  in  Winding-up. 


Shares,  cancellation  of 


•• 


See  Cancellation  of  Sharks. 

—  Shares,  paid  up— Signing  memorandum  for 
See  Subscriber  of  Memorandum. 
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COMPANY— Unauthorized  payment  by  directors 334,  442 

See  Unauthorized  Payment  bt  Dibictobs.    1,  2. 


Voluntary  winding-up  under  supervision  superseded  by  com- 


pulsory     ..         ..         ••  •      ..         ..         ••         ..         ..         ••         76 
See  Voluntary  Winding-up. 

Winding-up— Doctrine  of  Ex  parte  Waring  (19  Ves.  345)  201, 449 


See  Securities  fob  Bills  of  Exchange.    1,  2. 

Winding-up — Remuneration  of  official  liquidator      ..         ..       102 


See  Official  Liquidator. 

COMPENSATION— Lands  Clauses  Act      .. 72 

See  Compensation  under  Lands  Clauses  Act. 


■  London  (City)  Improvement  Act       ..  ..         ••         23(> 

See  Compensation  under  London  (City)  Improvement  Act. 

COMPENSATION  UNDER  LANDS  CLAUSES  ACT,  ss.  70,  74— 
Tenant  for  Life  and  Remainderman — Beneficial  Lease.]  By  the  will 
of  a  testator,  who  died  in  1838,  land  was  devised  to  a  tenant  for  life 
with  remainder  over  in  fee.  In  1859  the  tenant  for  life  and  remainder- 
man concurred  in  demising  part  of  the  property  for  twenty-one  years 
at  what  was  then  a  rack  rent  of  £84.  In  1868  the  demised  property 
was  taken  by  the  Metropolitan  Board  of  Works,  and  the  purchase- 
money  (which  when  invested  would  yield  £200  a  year)  was  paid  into 
Court  undeT  the  provisions  of  the  Lands  Clausen  Act : — 

Eddy  that  the  tenant  for  life  was  entitled  only  to  £84  a  year  during 
the  residue  of  the  term,  and  that  the  surplus  income  during  that  time 
must  be  accumulated. 

In  re  Mette's  Estate      ..         ..         ..         ..         ..         ..         72 

COMPENSATION  UNDER  LONDON  (CITY)  IMPROVEMENT  ACT, 
1847  (10  <fc  11  Vict.  c.  cclxxx.y— Assessment — Separate  Interests 
claimed  by  one  Person.'}  Upon  the  construction  of  sects.  20  and  21  of 
the  London  {City)  Improvement  Act9 1847,  a  person  having  several 
distinct  interests  in  one  property,  or  in  several  distinct  properties, 
taken  under  the  powers  of  the  Act,  is  not  entitled  to  object  to  having 
the  compensation^  for  all  such  interests  assessed  by  one  jury  and  in  one 
trial. 

Stars  v.  Mayor,  Aldermen,  and  Commons  of  the  City  of 

1X)ND0N  ••  ■■  .  •  •«  ..  ••  ••  JiK> 

CONS.  ORD.  xxxn.  rule  2 42 

See  Supplemental  Bill 

CONSTRUCTIVE  DELIVERY  OF  CARGO ..         64: 

See  Stoppage  in  Transitu. 

CONSTRUCTIVE  NOTICE— Right  of  way  427 

See  Way  of  Necessity. 

CONTEMPT  OF  COURT— Publication  tending  to  influence  Result  of 
pending  Suit — Publication  by  Solicitor.']  While  a  suit  was  pending  to 
restrain  the  infringement  of  a  patent,  in  which  one  of  the  issues  raised 
was  as  to  the  novelty  of  the  rlaintiffs'  invention,  a  discussion  having 
arisen  in  a  newspaper  as  to  the  merits  of  the  invention,  the  Defendant's 
solicitor  wrote,  under  an  assumed  name,  a  letter,  which  was  published 
in  the  newspaper,  taking  part  in  the  discussion,  and  stating  facts  tend- 
ing to  disprove  the  novelty  of  the  invention.  The  Plaintiff  thereupon 
sent  to  the  editor  of  the  newspaper  a  letter,  which  the  editor  refused  to 
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insert  on  account  of  its  personal  imputations,  in  which  he  referred  to 
the  suit,  and  suggested  that  the  writer  of  the  letter  was  an  interested 
party.  The  editor,  not  knowing  that  the  writer  was  the  solicitor  in 
the  suit,  hot  knowing  that  he  was  a  solicitor,  subsequently  pub- 
lished a  further  letter  from  him,  disputing  the  novelty  of  the  inven- 
tion:— 

Held,  that  the  solicitor  had  been  guilty  of  a  contempt  of  Court  in 
writing  for  publication  letters  tending  to  influence  the  result  of  the 
suit 

A  motion  to  commit  the  publisher  of  the  newspaper  for  contempt 
of  Court  in  publishing  the  letters  was  refused  without  costs. 

Dawv.  Elky  49 

2.  CONTEMPT  OP  COURT— Publication  tending  to  prejudice  Rendt  of 
pending  Suit — Publisher  of  Newspaper.']    During  the  pendency  of  a 
suit  the  publisher  of  a  newspaper  published  extracts  from  the  affidavits 
with  comments  upon  them : — 
Held,  that  he  had  committed  a  contempt  of  Court. 
Tichbornb  v.  Mosttn ,.         ..  55,  n< 

CONTEMPT,  PROCESS  OP— Married  Woman-Joint  Appearance  of 
Husband  and  Wife — Decree — Contempt  by  Wife  by  Breach  of  Injunc- 
tion— Practice — Enforcing  Orders — Substituted  Service  of  Notice  of 
Motion  to  commit — Separate  Appearance.'}  After  a  decree  and  in- 
junction against  husband  and  wile  restraining  proceedings  abroad : — 
Held,  that  a  motion  to  commit  the  husband  tor  his  wife's  breach  of 
the  injunction  could  not  be  sustained ;  that  where  a  wife  is  living  se- 
parate from  her  husband,  and  abroad,  though  she  has  appeared  jointly 
with  him  by  the  same  solicitor  in  all  the  proceedings  in  the  cause,  a 
notice  of  motion  to  commit  for  contempt  must  be  served  upon  her  per- 
sonally, and  that  substituted  service  ought  not  to  be  ordered ;  and 
that  either  the  Plaintiff  or  the  husband  may  obtain  an  order  for  the 
wife's  separate  appearance ;  and  therefore  the  Court  refused  the  motion, 
with  liberty  to  the  Plaintiff  and  the  husband  to  make  such  applica- 
tion as  they  respectively  might  be  advised  to  obtain  the  separate 
appearance  of  the  wife. 

Hopb  v.  Cabnbgie.    (1.) 254 


Married  Woman — Contempt  by  Wife  by  Breach 


of  Injunction — Practice — Enforcing  Orders — Separate  Appearance^] 
After  a  decree  against  a  husband  and  wife,  who  were  living  separate, 
she  living  abroad  and  disobeying  an  order  of  the  Court : — 

Held,  that  the  husband  was  entitled  on  motion  to  an  order  that  she 
should  appear  separately  in  all  further  proceedings  in  the  suit,  and  that 
he  should  not  be  responsible  for  any  neglect  on  her  part  in  relation  to 
such  proceedings,  nor  liable  to  any  attachment  or  process  in  conse- 
quence of  such  neglect ;  and  that  it  was  not  necessary  to  serve  notice 
of  the  motion  upon  his  wife,  service  of  notice  of  such  a  motion  on  the 
Plaintiff  being  sufficient ;  and  leave  was  given  to  the  Plaintiff  to  serve 
the  order  and  any  other  proceedings  on  the  wife  abroad. 

Hope  v.  Cabneoie.    (2.)   ..         ..         263 

3,  — — — — — — —  Production  of  Documents — Form  of  Summons.'] 

Although  a  Defendant  is  in  contempt,  not  for  non-payment  of  costs, 
but  for  non-compliance  with  orders  of  the  Court,  he  is  entitled  to  take 
any  step  required  for  the  purposes  of  his  defence. 

A  Defendant  being  in  contempt  for  not  having  made  an  affidavit  of 
documents,  applied  for  an  order  that  Plaintiff  should  make  an  affidavit 
of  documents : — 

Held,  that  he  was  entitled  to  the  order,  but  that  the  affidavit  and 
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production  by  Plaintiff  were  to  be  after  an  affidavit  and  production 
by  the  Defendant. 

After  decree  a  summons  requiring  an  affidavit  as  to  documents  by 
the  Plaintiff  must  specify  the  points  as  to  which  discovery  is  sought. 

Haldaxe  v.  Eckford        .,         ..         425 

CONTRACT  BY  DIRECTOR— Specific  Performance— Lease— Befrcsh- 
ment  Booms,']  In  1840  a  railway  company  entered  into  an  agreement 
under  seal  to  grant  A.  a  lease  for  ninety-nine  years  of  the  hotel  to  be 
erected  at  X.  station,  with  power  for  the  company  to  determine  the 
lease  if  any  complaint  as  to  the  mode  of  carrying  on  the  business 
should  not  be  remedied  within  three  months  after  notice  of  such  com- 
plaint. It  was  also  agreed  that  the  lessees  "  should  have  the  occupa- 
tion of  the  refreshment  rooms  at  X.  station,  subject  to  the  same 
restrictions  and  provisions  as  relate  to  the  carrying  on  the  business  of 
the  hotel,  both  as  regards  the  quality  and  prices  of  provisions,  and 
management  thereof.  The  lease  granted  in  pursuance  of  this  agree- 
ment was  confined  to  the  hotel,  and  contained  no  mention  of  the 
refreshment  rooms. 

The  refreshment  rooms  on  the  up  line  adjoining  the  hotel  had  been 
always  occupied  with  it.  In  1849  2?.,  a  director  of  the  company 
(head  of  a  firm  at  X,  who  were  assignees  of  the  lease  of  the  hotel), 
•erected  at  a  cost  of  £200  refreshment  rooms  on  the  down  line  pur- 
suant to  an  alleged  agreement  with  the  company  that  his  firm  should 
have  a  lease  of  such  refreshment  rooms  for  a  term  co-extensive  with 
the  lease  of  the  hotel.  The  only  evidence  of  such  agreement  was  this 
minute  in  the  books  of  the  company :  "  A  ground  rent  of  £6  per 
annum  was  ordered  to  be  fixed  for  the  new  refreshment  rooms  built 
by  the  lessees  at  the  down  station  in  X.  * 

In  1867  tiie  company  gave  notice  to  (7.,  the  assignee  from  B.  of  the 
lease  and  occupier  of  both  refreshment  rooms,  that  their  arrangements 
with  reference  to  a  new  station  (recently  erected)  at  X  would  in- 
volve the  determination  of  his  tenancy  of  the  existing  refreshment 
rooms : — 

Held,  1.  As  to  the  refreshment  rooms  on  the  down  line,  that  no 
agreement  of  which  the  specific  performance  could  be  granted  was 
proved,  and  that  in  any  case  the  Court  could  not  enforce  specific 
performance  of  an  agreement  by  a  director  with  the  company  for  the  J 
benefit  of  himself  or  his  firm.  2.  As  to  the  upper  refreshment  rooms, 
that  the  occupation  was  not  determinable  at  the  mere  will  of  the 
company,  and  that  C.  was  entitled  to  have  the  agreement  of  1840 
carried  into  effect  by  having  a  deed  executed  to  him  as  the  assign  of 
A.,  with  all  proper  provisions  granting  the  right  of  occupation  of  the 
upper  refreshment  rooms  to  him  his  assigns  and  nominees,  being 
tenants  of  the  hotel,  subject  to  the  provisions  and  restrictions  con- 
tained in  the  agreement. 

Flanagan  v.  Great  Western  Railway  Company      ..         ..      116 

CONTRACT  FOR  PARTNERSHIP— Specific  Performance— Demurrer 
aUowed — Cairns9  Act — Damages.'}  As  a  general  rule,  the  Court  will 
not  decree  specific  performance  of  a  contract  for  partnership. 

Where  the  Plaintiff's  appropriate  remedy  is  an  action  at  law,  where 
there  are  no  legal  difficulties  in  his  way  which  the  Court  can  re- 
move, and  where  there  has  been  no  part  performance,  the  Court  will 
not  decree  specific  performance  of  a  contract  for  partnership. 

In  a  case  in  which,  before  Lord  Cairns9  Act,  the  Court  would  not 
have  interfered,  it  will  not,  since  that  Act,  assess  damages. 

SooTT  v.  Ratmekt 118 


Parol  agreement 


See  Partnership  by  Parol.  %  53g 
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CONTRIBUTORY— Amalgamation  of  companies— Notice  of  allotment- 
Application  to  remove  name      ..         ..         „         ..         ..         ..       273 

See  Amalgamation  of  Companies. 

■  Bankrupt  shareholder — Liability  to  future  calls  . .  3 

See  Bankbupt  Shareholder. 

Cancellation  of  shares    ..         ••         ..         ..         ..       129 


See  Cancellation  of  Shares, 


Company  holding  shares  in  another  company  ••         91 


See  Transfer  of  Shares. 


Misrepresentation  in  prospectus  154 


See  Misrepresentation  in  Prospectus. 


Separate  estate — Trustee  for  married  woman — Liability 


of  separate  estate..         ..         ..         ..         ••         ..         ••         ..         16 

See  Separate  Estate. 


■  Set-off— Calls  against  debenture  ..         ..         ..       240 

See  Set-off  in  Winding-up. 

CONVERSION—  WUl—Beal  Estate— Personal  Estate  in  Expectancy.]  A 
testator  devised  his  real  estate  to  trustees  upon  trust  to  pay  the  rents 
and  profits  thereof  to  his  wife  during  her  life,  if  she  should  so  long 
continue  his  widow ;  and  from  and  after  her  death  or  second  mar- 
riage he  declared  that  they  should  stand  possessed  thereof  upon  trust 
for  his  children  who  should  be  then  living,  and  their  respective  heirs, 
as  tenants  in  common,  but  subject  to  a  power  for  the  trustees,  if  they 
should  in  their  discretion  think  fit  so  to  do,  to  sell  the  said  real  estate ; 
and  in  the  event  of  such  sale  the  trustees  were  to  pay,  divide,  and 
apply  the  proceeds  unto  and  among  his  children  who  should  be  then 
living,  in  equal  shares.  During  the  lifetime  of  the  testator's  widow 
one  of  his  children  assigned  all  his  personal  estate  in  possession,  re- 
mainder, or  expectancy,  to  trustees  for  the  benefit  of  his  creditors. 
Upon  the  widow's  death  the  trustees  of  the  testator's  will,  in  exercise 
of  the  power  therein  contained,  sold  the  real  estate : — 

Eeld\  that  the  child's  share  of  the  proceeds  did  not  pass  to  the  trus- 
tees of  the  creditors'  deed. 

In  re  Irbitson's  Estate 226 

2.  — — —  Will— «  Public  Funds  or  Government  Securities  "—Long 
Annuities."]  A  testator  gave  his  residuary  estate  to  trustees  in  trust 
to  convert  into  money  such  parts  thereof  as  should  not  at  his  decease 
consist  in  money  or  be  invested  in  any  of  the  public  funds  or  govern- 
ment securities,  and  to  invest  the  same  in  such  public  funds  or  govern- 
ment securities  as  to  them  should  seem  most  advantageous,  and  to 
pay  the  interest,  dividends,  and  annual  proceeds  of  such  residue  to  his 
children  in  equal  shares  for  their  lives,  and  after  their  deaths  upon 
other  trusts : — 

Held,  that  long  annuities,  of  which  the  testator  died  possessed,  were 
within  the  exception  from  the  trust  for  conversion,  and  that  the  tenants 
for  life  were  entitled  to  enjoy  them  in  specie. 

Wilday  v.  Sandys 455 


Appointed  fund  into  general  personal  estate         ..         ..       310 


See  Appointment  bt  Married  Woman. 


Defective  execution  of  power  of  appointment — Contract  for 


sale  to  railway  company  ••         ..         ..         ..         ..         ..       337 

See  Defective  Execution.    1. 

COPYRIGHT— Assignment— Surplus  stock 418 

See  Assignment  of  Copyright. 
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COPYRIGHT— Directory— Paid  insertions  .. 
See  Dibectort,  Copyright  ik. 


Registration  of— Date  of  publication 


See  Registration  of  Copyright. 

COSTS — Administration  suit — Descended  and  devised  estates 
See  Costs  of  Administration  Suit.    2. 

Administration  suit — Partial  distribution  of  assets 

See  Costs  of  Administration  Suit.    1. 

— — -  Company  in  liquidation — Payable  in  full  out  of  assets 
See  Unauthorized  Payment  by  Directors.    2. 


—  Counsels' fees — Three  counsel 

See  Taxation  of  Costs. 

—  Creditors'  deed — Suit  by  trustee  to  enforce  contract — Joining 
debtor  as  co-Plaintiff      ..         ..         

See  Trustee  of  Creditors'  Deed. 

Lands  Clauses  Act — Petition  for  investment  of  purchase-money — 


•• 


Service 

See  Costs  under  Lands  Clauses  Act. 


Partition,  agreement  for — Death  of  co-owner — Administration 
See  Costs  of  Partition. 

Partition  suit — Sale   .. 
See  Partition  Suit.    4. 


— —  Solicitor's  lien  for      .. 
See  Solicitor's  Lien. 

— —  Trustee  Relief  Act — Deduction  on  payment  into  Court     .. 
See  Trustee  Relief  Act. 

COSTS  OF  ADMINISTRATION  SUIT— Partial  Distribution  of  Estate 
— Costs.']  The  executors  of  a  testator  accounted  for  the  residuary 
estate  to  such  of  the  residuary  legatees  as  were  adults ;  and,  after 
setting  apart  a  portion  of  such  estate  as  an  indemnity  fnnd  against 
certain  possible  claims,  they  paid  the  adult  legatees  their  shares  of 
the  residue,  they  retained  their  own  shares,  and  they  invested  the 
share  of  each  infant  legatee  in  their  own  names  and  the  name  of  the 
infant  entitled  thereto.  Afterwards  an  administration  suit  was  in- 
stituted on  behalf  of  certain  of  the  infants,  the  result  of  which  was 
to  establish  the  substantial  accuracy  of  the  accounts  rendered  by  the 
executors : — 

Held,  that  the  costs  must  be  paid  out  of  the  undistributed  residuary 
estate ;  that  neither  the  residuary  legatees  who  had  been  paid  their 
shares,  nor,  in  the  first  instance,  the  executors,  were  to  receive  any 
costs  unless  they  respectively  accounted  for  the  shares  they  had  re- 
ceived or  retained,  and  contributed  to  the  costs  ;  but  that  after  pay- 
ment of  the  costs  of  the  Plaintiffs,  and  any  other  parties  entitled 
thereto,  out  of  the  indemnity  fund*  (which  had  been  brought  into 
Court),  the  surplus  thereof  should  be  paid  to  the  executors  towards 
payment  of  their  costs. 

In  re  Tann.  Tann  v.  Tann.  Gravatt  v.  Tann.  (2.) 

Personal  Estate  insufficient — 


Real  Estate  specifically  devised — Real  Estate  descended.']  A  testator 
devised  the  whole  of  his  real  estate  specifically  to  trustees  upon  certain 
trusts,  the  will  containing  no  residuary  devise.  Some  of  the  gifts  of 
the  realty  were  held  void  for  uncertainty,  and  lapsed  to  the  heir-at- 
law.    The  personal  estate  was  insufficient  to  pay  the  debts : — 


PAGE 
34 

270 
414 
436 
442 
464 

267 

322 

434 
1 

83 

194 


436 


INDEX.  573 

PAGE 

Held,  that  the  costs  of  administering  the  estate  must,  as  between 
the  heir-at-law  and  the  specific  devisee*,  be  borne  primarily  by  the  real 
estate  descended. 

Row  v.  Bow 414 

COSTS  OF  PARTITION— Agreement  for  Partition— Death  of  Co-owner.'} 
A.  and  B.  being  entitled  to  fourteen  freehold  houses  as  tenants  in  com- 
mon in  undivided  moieties,  entered  into  an  agreement  for  partition, 
by  which  A.  was  to  take  and  hold  in  severalty  seven  of  the  houses, 
and  B.  the  other  seven.  Both  died  before  a  deed  of  partition  was 
executed.  A^  who  was  the  survivor,  specifically  devised  the  seven 
houses  agreed  to  be  held  in  severalty  by  him,  but  allowed  the  legal 
estate  in  one  moiety  of  the  other  seven  houses  to  devolve  on  his  heir- 
at-law  : — 

Held,  that  the  costs  of  carrying  the  agreement  for  partition  into 
effect  (including  the  costs  incurred  in  getting  in  the  outstanding  legal 
estate)  must  be  borne  by  the  devisees  of  A.t  and  not  by  his  personal 
estate. 

In  re  Tank.  Tank  v.  Tank.  Gbavatt  v.  Takk  (I.)    ..   434 

COSTS  UNDER  LANDS  CLAUSES  ACT— Practice  —  Lands  Clauses 
Act,  ss.  70,  74 — Tenant  for  Life  and  Remainderman — Costs  of  Re- 
maindermarCs  Appearance.']  Where  purchase-money  has  been  paid  in 
under  the  lands  Clauses  Act,  in  respect  of  lands  let  on  lease  at  rank- 
rent,  and  settled  to  the  use  of  a  tenant  for  life,  with  remainder  over,  it 
is  proper  to  make  the  remainderman  a  Respondent  to  a  Petition  by  the 
tenant  for  life  for  investment  and  payment  of  dividends,  although  the 
interest  of  the  proposed  investment  of  the  money  will  be  less  than  the 
rent  reserved  by  the  lease. 

In  re  Cbane's  Estate 322 

COUNSELS'  FEES— Costs  of  three  counsel  where  allowed        ..  ..       464 

See  Taxation  of  Costs. 

COUNTER  NOTICE  to  take  whole  of  premises— Form  of  order  ..       54G 

See  Pabt  of  Piece  of  Land. 

COVENANT— Not  to  sell  spirituous  liquors  523 

See  Covenant  not  to  sell  Spirituous  Liquoks. 

Settlement  of  future  property  ..  ..         ..  ..       231 


See  Covenant  to  settle. 

COVENANT  NOT  TO  SELL  SPIRITUOUS  LIQUORS—  Grantor  and 
Grantee— Lease— Notice  of  Covenants  in  Original  Deed  of  Grant — 
Sale  of  Spirituous  Liquors — Injunction  —  Practice  —  Answer — Co- 
DefendantsJ]  A  lessee  is  bound  to  inquire  into,  and  is  fixed  with 
notice  of,  all  covenants  into  which  his,  lessor  has  entered  in  respect  of 
the  land. 

In  1654,  a  dwelling-house  and  shop  were  conveyed  by  the  Plaintiff 
to  the  Defendant  A,  in  fee,  in  consideration  of  the  payment  by  A. 
to  the  Plaintiff  of  a  perpetual  yearly  rent-charge ;  and  the  conveyance 
contained  a  covenant  by  A.,  his  heirs,  executors,  and  administrators, 
with  the  Plaintiff,  his  heirs  and  assigns,  that  he  and  they  would  not 
use  or  occupy,  or  permit  to  be  used  or  occupied,  the  building  "  as  an 
inn,  public-house,  or  tap-room,  or  for  the  sale  of  spirituous  liquors,  or 
ale,  or  beer."  In  1857,  the  Defendant  B.  became  tenant  from  year  to 
year  of  the  house,  using  and  occupying  it  for  the  business  of  a  grocer. 
In  1862,  A.  demised  the  house  and  shop  to  B.  for  twenty-one  years 
at  a  yearly  rent;  the  only  restrictive  covenant  being  a  covenant  by  B. 
that  "  no  offensive  business  or  occupation  or  nuisance  shall  be  carried 
on  or  committed  on  the  said  premises,  and  that  the  same  shall  be  used 
as  a  dwelling-house  and  shop  only."    In  1866,  B.}  as  the  agent  of  a 
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firm  of  London  wine  merchants,  began,  in  the  coarse  of  his  business 
as  a  grocer,  to  sell  on  the  premises  wine  and  spirits,  but  in  bottle 
only. 

On  bill  for  an  injunction  against  A.  and  2?.,  it  was  found,  as  the 
result  of  the  evidence,  that  B.  had  no  knowledge  of  the  covenant  in 
the  original  deed  :— 

Held,  notwithstanding,  that  he  was  put  upon  inquiry,  and  was  fixed 
with  constructive  notice  of  the  covenaut : 

Held,  further,  that  the  words,  "  for  the  sale  of  spirituous  liquors/' 
did  not  prevent  the  sale  of  wine,  but  extended  to  the  sale  of  spirituous 
liquors  in  bottle ;  and  injunction  granted  accordingly. 

Bill  dismissed  against  A.  with  costs. 

A  Plaintiff  cannot,  without  giving  notice,  read  the  answer  of  a 
Defendant  against  a  co-Defendant. 

Feilden  v.  Slateb  ..         ..         ..         ..         ..         ..         ..       523 

COVENANT  TO  SETTLE— Marriage  Settlement— Covenant  to  settle 
Future  Property — Tontine  Debentures — What  constitutes  Future 
Property^  A  marriage  settlement  contained  a  recital  of  an  agreement 
to  settle  all  personal  property  which  the  wife  should  at  any  time 
during  the  intended  marriage  become  entitled  to,  and  a  covenant  by 
the  husband  and  the  wife  for  the  settlement  of  all  personal  property 
which  the  wife,  or  the  husband  in  her  right,  at  any  time  or  times 
during  the  marriage  should  become  possessed  of  or  entitled  to  by 
transmission,  gift,  or  otherwise,  and  whether  in  possession  or  ex- 
pectancy. 

Another  marriage  settlement  contained  no  recital  of  any  agreement 
as  to  the  settlement  of  future  property,  but  a  covenant  by  the  husband 
and  wife  to  settle  any  personal  property  of  the  value  of  £200  or  up- 
wards which  should  at  any  time  or  times  during  the  coverture  be  given 
or  bequeathed  to,  or  in  any  manner  vest  in,  the  wife. 

In  each  case  the  wife  was,  under  the  will  of  her  mother,  entitled  at 
the  date  of  the  settlement  to  the  beneficial  interest  in  an  undivided 
share  of  four  Irish  tontine  debentures.  The  holder  of  one  of  these 
debentures  was  entitled  during  the  life  of  a  person  therein  named  to 
an  annuity  of  £7  10s.  Irish  currency,  and  also  to  a  proportionate  share 
i  of  all  other  annuities  under  similar  debentures  which  might  cease  to 

|  become  payable  to  the  holders  thereof  by  reason  of  the  death  of  the 

cestui*  que  vie  therein  named.    At  the  dates  of  the  settlements  the 

debentures  were  of  small  value ;  but  ultimately  large  sums  became  pay- 

i  able  thereunder.    No  mention  was  made  of  them  in  the  settlements : — 

Held,  that  no  part  of  the  annuities  payable  thereunder  was  included 
in  either  of  the  above-mentioned  covenants. 

In  re  Bkowne'b  Will        .. 231 

>  CREDITOR  HOLDING  SECURITY—  Creditors9  Deed—  Quarun tee— 

Surety — Dividend  on  full  amount  of  Debt.'}  A  banker  permitted  a 
customer  to  overdraw  his  account  upon  having  a  limited  guarantee 
from  a  surety,  which  provided  that  all  dividends,  compositions,  and 
payments  received  on  account  of  the  customer  should  be  applied  as 
payments  in  gross,  and  that  the  guarantee  should  apply  to  and  secure 
any  ultimate  balance  that  should  remain  due  to  the  bank.  The  cus- 
tomer, when  indebted  to  the  bank  more  than  the  amount  of  the 
guarantee,  compounded  with  his  creditors,  and  the  surety  paid  the 
amount  of  his  guarantee : — 

Heldt  that  the  bank  was  entitled  to  receive  dividends  upon  the  full 
amount  of  their  debt  until  by  means  of  such  dividends  and  the 
amount  received  under  the  guarantee  they  should  have  been  paid  the 
whole  sum  due. 

Midland  Banking  Company  v.  Chambers         179 
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CREDITORS — Setting  aside  fraudulent  conveyance — Frame  of  suit  and  of 

decree       ••  ••         ••  ••  . .         ••         •  •         ••         •  •       m  i 

See  Fraudulent  Conveyance.    1. 

CREDITORS'  DEED— Assignment  of  suit— Motion  to  dismiss  for  want 

of  prosecution      ..  ..         ..         ..  ..       224 

See  Dismissal  fob  want  of  Prosecution. 


General   creditors — Guarantee — Dividend   for  full 


amount     ,.  ••         ••  ..  ..         ..  ..  ..         ..       179 

See  CREDITOR  HOLDING  SECURITY. 


Right  of   trustees  to  sue,  joining  debtor  as  co- 


Plaintiff    ..         ••         ..  ..         av         ,.         ..  ..  ,.       267 

See  Trustee  of  Creditors'  Deed. 

CURTESY— Bankruptcy  of  husband  371 

See  Mortgage  of  Two  Estates. 

CUSTOMARY  FREEHOLD  — Descent  ex 'parte   materna  —  Breaking 

descent      ••         #.         ••         .  •         ••         ••         ..  ••         ..       ^ou 

See  Descent  ex  parte  Materna. 

DAMAGES  UNDER  CAIRNS'  ACT— Contract  for  partnership  ..       112 

See  Contract  fob  Partnership. 

DEATH — Presumption  of,  within  seven  years        ..  ..         ..       498 

See  Presumption  of  Death. 

DEBENTURE  HOLDER— Setoff  for  calls  240 

See  Set-off  in  Winding-up. 

DEEDS— Custody  of—  Right  of  second  mortgagee  ..         ..         ..         ..       139 

See  Deposit  of  Deeds. 


— —  Deposit  of—  Priority  of  mortgages  ..  ..         • 139 

See  Deposit  of  Deeds. 

DEFECTIVE  EXECUTION—  Contract  of  Sale  to  Railway  Company- 
Power  to  appoint  by  Deed — Conversion.']  Under  a  settlement  certain 
lands  stooa  limited  to  such  uses  as  D.  should  by  deed  appoint,  and 
subject  thereto  to  the  use  of  D.  and  the  heirs  of  his  body,  with  re- 
mainders over.  D.  was  also  absolutely  entitled  in  fee  to  certain  other 
lands.  A  railway  company  required  part  both  of  the  settled  estate 
and  of  the  lands  to  which  1),  was  absolutely  entitled.  By  an  agree- 
ment not  under  seal  made  between  D.  and  two  of  the  directors  of 
the  company,  after  reciting  that  D.  was  owner  of  certain  lands  part 
of  which,  being  those  specified  in  the  schedule  thereto,  were  required 
by  the  company,  and  that  the  purchase-money  and  compensation  to 
be  paid  to  D.  in  respect  of  the  taking  of  such  lands  had  not  been 
ascertained,  and  that  it  had  been  agreed  to  refer  these  matters  to 
\  arbitrators  and  an  umpire  therein  named,  the  parties  thereto  bound 
themselves  to  abide  by  the  determination  of  the  arbitrators  and  um- 
pire. The  schedule  comprised  the  lands  required  by  the  company, 
without  any  distinction  as  to  the  titles  under  which  they  were  respec- 
tively held :  and  a  single  sum  was  awarded  to  2).  as  the  purchase- 
money  for  the  whole  thereof.  Before  any  conveyance  was  executed, 
D.  died  :— 

Held,  that  the  agreement  operated  in  equity  as  an  execution  of  the 
power  of  appointment  in  the  settlement :  and  that  the  purchase-money 
was  payable  to  the  legal  personal  representative  of  D.  as  part  of  his 
personal  estate. 

In  re  Dykes'  Estate         ..         ..         ..         ..         ..         ..'      337 
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2.  DEFECTIVE  EXECUTION— Defective  Execution  or  Non-Execution 
— Intention  to  execute.]  A.  having  in  the  events  that  happened  power 
to  appoint  funds  amongst  her  children  by  deed,  or  by  her  last  will  in 
writing,  or  any  writing  purporting  to  be  or  being  in  the  nature  of 
her  last  will,  or  any  codicil  thereto,  to  be  signed  and  published  in 
the  presence  of,  and  to  be  attested  by,  two  credible  witnesses,  died 
intestate ;  but  left  in  an  envelope,  addressed  to  her  son,  an  unattested 
memorandum  (signed  by  herself,  and  dated  eight  years  before  her 
death),  "  for  my  son  and  daughters.  Not  having  made  a  will,  I  leave 
this  memorandum,  and  hope  my  children  will  be  guided  by  it,  though 
it  is  not  a  legal  document.  The  (funds)  I  wish  divided  as  follows  :" — 
(amongst  her  children,  followed  by  bequests  out  of  another  fund,  and 
a  gift  of  the  residue,  and  concluding,}  "  this  paper  contains  my  last 
wishes  and  blessings  upon  my  dear  children,  and  thanks  for  their  love 
to  me :" — 

Held,  that  this  memorandum  shewed  no  intention  to  execute  the 
power,  and,  consequently,  that  the  Court  could  not  remedy  any  defects 
in  execution  so  as  to  give  validity  to  it  as  an  appointment. 

Gabth  v.  Towksend  ..         ..         ..         ..         ••         ..       220 

DEPOSIT  OP  DEEDS— Second  Mortgagee  without  Notice— Purchase  of 
Frior  Incumbrance — Priorities — Custody  of  Title  Deeds — Production.'] 
J.  T.  being  the  equitable  owner  of  a  moiety  in  lands,  under  the  will  of 
a  testator  who  had,  in  1806,  purchased  the  entirety,  in  1812  conveyed 
the  moiety  upon  trust  to  pay  an  annuity,  and  subject  thereto,  for  him* 
self  in  fee.  In  1823,  he  purchased  the  legal  fee  simple  in  the  second 
moiety.  By  a  settlement  in  1825  he  charged  the  two  moieties  with  a 
sum  to  be  raised  at  his  death.  In  1830  he  again  mortgaged  the  first 
moiety  only,  and  he,  or  his  solicitor  (who  was  also  a  trustee  of  the  set- 
tlement), deposited  with  the  second  mortgagee  the  purchase  deeds  of 
1806,  and  the  deeds  of  charge  of  1812.  In  1832  the  second  mortgagee 
first  had  notice  of  the  settlement,  and  in  1835  she  bought  in  the  annuity. 
The  annuitant  died  in  1837.  In  1851  the  trustee  of  the  settlement 
died.  Since  1832  the  second  mortgagee  had  been  in  possession.  J.  T. 
died  in  1866  :— 

Held,  that  a  title  by  adverse  possession  had  not  been  acquired  by 
the  second  mortgagee : 

Held,  further,  that  the  second  mortgagee  had  not,  by  purchase  of 
the  annuity,  acquired  priority  over  the  first  mortgagee  : 

Held,  further,  that  possession  of  the  title  deeds  did  not  give  the 
second  mortgagee  priority : — 

Held,  further,  that  the  second  mortgagee  could  not  be  deprived  of 
the  custody  of  the  deeds ;  but  upon  a  sale  being  decreed,  the  deeds 
were  ordered  to  be  produced,  at  the  instance  of  the  parties  interested 
in  the  second  moiety,  who  would  be  at  liberty  to  take  attested  copies. 

Observations  on  the  form  of  the  order. 
Thobpe  v.  Holdswobth     ..         ..         ..       139 

DERIVATIVE  INTEREST— Election— Legacy— Administrator  ..       291 

See  Election  bt  Administrator. 

DESCENT  EX  PARTE  MATERN A—  Customary  Freehold—Breaking 
the  Descent  ex  parte  Maternal]  B.  conveyed  customary  freeholds, 
which  he  had  inherited  from  his  mother,  to  N.  absolutely,  and  N., 
after  surrender  and  admittance,  executed  on  the  same  day  a  deed  of 
declaration  of  trusts  for  such  person  as  B.  should  by  deed  or  will 
appoint,  and  in  default  for  B.  and  his  heirs,  this  process  being  neces- 
sary according  to  the  custom  to  give  B.  the  power  of  devising.  B. 
died  intestate : — 
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Held,  that  the  descent  had  not  been  broken,  and  that  the  heir  of  the 
testator  ex  parte  maternd  was  entitled. 

Nakson  v.  Barnes 250 

DESIGNATIO  PERSONS 170 

See  Illegitimate  Children.    1. 

DEVASTAVIT  —  Executorship  account  —  Executor  applying  money  to 

his  own  purpose — Liability  of  bankers  ..  ..  ..  ..  „       286 

See  Executorship  Account. 

DIRECTOR — Contract  with  company — Specific  performance       ..         ..       116 
Set  Contract  bt  Director. 

DIRECTORS,  Unauthorized  payment  by— Right  of  official  liquidator  to 

recover  ..         ..         ..  ..  ..  ..         ..  334, 442 

See  Unauthorized  Payment  by  Directors.    1,  2. 

DIRECTORY,  COPYRIGHT  IN— PavUfor  Insertions— Advertisements.] 
In  a  trades  directory,  those  persons  who  chose  to  pay  for  the  privilege 
got  their  names  printed  in  capital  letters,  with  additional  descriptions 
of  their  trade  or  ousiness,  called  " extra  lines" ; — 

Eela\  that  such  payment  had  not  the  effect  of  making  the  informa- 
tion common  property,  so  as  to  enable  the  compiler  of  a  rival  directory 
to  reprint  it  from  slips  cut  from  the  first,  even  where  the  persona 
whose  names  were  so  printed  had  been  applied  to  to  verify  the  infor- 
mation contained  in  the  first  directory,  and  had  not  only  authorized 
but  had  actually  paid  for  the  insertion  of  their  names  in  the  second, 
with  the  distinctive  features  of  capital  letters  and  extra  lines. 

Injunction  granted,  but  not  to  extend  to  advertisement*  distinct 
from  the  body  of  the  work. 

Morris  v.  Aahbee 34 

DISCLAIMER  by  sub-mortgagee— Foreclosure 399 

See  Sub-Mortgage. 

DISMISSAL  FOR  WANT  OF  PROSECUTION— Practice— Motion  to 
dismiss— Voluntary  Assignment."]  A  registered  deed  of  assignment  in 
trust  for  creditors  executed  by  Plaintiff  peuding  the  suit  does  not  cause 
an  abatement  as  upon  bankruptcy,  so  as  to  deprive  the  Defendant  of 
his  right  to  move  to  dismiss  for  want  of  prosecution. 

Pickering  v.  Cape  Town  Railway  Company 224 

DISSOLUTION  OF  MARRIAGE— Suit  for  injunction  to  restrain— Con- 
donation of  adultery       ..         ..         ..  ..         ..         ..       185 

See  Separation  Deed.    1. 

DIVORCE  COURT— Injunction  to  restrain  suit  in— Condonation  of  adultery      185 
See  Separation  Deed.    1. 

DOWER— Annuity  in  lieu  of— Election 494 

See  Separate  Election. 

"DUE  AND  PAYABLE"— Settlement— Construction—  Vested  Interest 
— Gift  over  J]  By  a  marriage  settlement  trustees  were  directed  to 
hold  a  sum  of  sjock,  and  the  income,  after  the  death  of  the  survivor  of 
husband  and  wife,  unto  and  amongst  a  child  («/.)  of  the  husband  by  a 
former  marriage,  and  all  the  children  of  the  then  intended  marriage,  in 
equal  shares,  and  in  case  either  or  any  of  them  should  happen  to  be  dead 
leaving  issue,  unto  the  issue  of  such  one  or  more  which  should  be  then 
dead,  equally  to  be  divided  amongst  them  or  their  issue  respectively, 
to  each  oeing  a  son  at  twenty-one,  and  to  each  being  a  daughter  at 

*  twenty-one  or  marriage;  and  until  their  respective  shares  should 
become  "  payable  as  aforesaid,"  upon  trusts  as  to  income  for  mainte- 
nance and  education.    In  case  J.  or  either  or  any  of  such  children  of 
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the  marriage  should  die  without  issue  before  his,  her,  or  their  share 
should  become  "  due  and  payable,"  the  share  was  to  be  paid  and 
divided  unto  and  amongst  the  survivors  and  survivor,  and  the  issue  of 
any  one  or  more  of  them  who  might  happen  to  be  dead  leaving  issue, 
in  equal  shares,  in  manner  aforesaid,  and  when  and  as  his,  her,  or  their 
original  or  proper  share  or  shares  should  become  "due  and  payable." 
In  case  at  the  time  of  the  decease  of  the  survivor  of  husband  and 
wife  there  should  be  neither  J.9  nor  any  child  or  children  of  the"  mar- 
riage, nor  any  issue  of  «/.,  or  of  such  child  or  children,  living,  or  if 
there  should  be  any  then  living,  if  all  of  them  should  die  before  his, 
her,  or  their  share  or  shares  were  "  payable,  then  "  there  was  a  gift 
over.  In  case  the  trustees  should  see  it  necessary  or  requisite  for  a 
child  or  the  issue  of  a  child  to  have  his,  her,  or  their  share  or  shares 
paid,  assigned,  or  transferred  to  him,  her,  or  them  before  the  expiration 
of  "  the  respective  times  hereinbefore  limited  for  the  payment  and 
division  thereof  respectively,"  they  were  empowered  to  pay  or  assign 
and  transfer  the  same  accordingly. 
J.  died  without  leaving  issue  in  the  lifetime  of  the  tenant  for  life  : — 
Held,  that  the  provision  for  the  issue  of  a  deceased  child  relieved 
the  Court  from  the  necessity  of  applying  the  rule  in  Emperor  v. 
Rolft  (1  Yes.  Sen.  209) ;  and  that,  upon  the  construction  of  the  whole 
settlement,  the  share  of  J.  was  divested,  and  went  over  to  the  sur- 
vivors. 
Observations  on  Mocatta  v.  Lindo  (9  Sim.  56). 
In  re  Wilmott's  Tbubts 532 

EASEMENT— Right  of  way—Way  of  necessity 427 

See  Way  of  Necessity. 

ELECTION — Appointment  in  will  of  married  woman — Failure  of  appoint- 
ment by  subsequent  event         ..         ••         ••    .  ..         ..       215 
See  Will  of  Married  Woman. 


Husband  administrator  to  his  wife       ..  ..  ..  ..       291 

See  Election  by  Administrator. 

Separate  right  by  several  next  of  kin   ..         ..         ••         .        494 

See  Separate  Election. 

ELECTION  BY  ADMIOTSTBAT0R—TTiW--2^acy— Derivative  In- 
terest — Administrator.']  A  testator,  being  entitled  under  a  settlement, 
subject  to  a  life  interest,  to  a  moiety  of  a  fund,  by  will,  after  reciting 
(erroneously)  that  he  was,  under  the  settlement,  "  subject  to  the  trusts 
therein  contained,"  entitled  to  the  whole,  purported  to  bequeath  the 
whole,  and  to  give  one  moiety  to  the  husband  of  the  lady  who  was 
really  entitled  under  the  settlement  to  a  moiety  of  the  fund : — 

Held,  that  the  husband,  who  had  become  his  wife's  administrator, 
was  not  bound  to  elect  between  the  legacy  and  his  wife's  moiety. 

Grissell  v.  Swinhoe         ..         ..         ••         ..         ..         ..       291 

ENJOYMENT  IN  SPECIE— Long  annuities       ..         ..    •     ..  ..       455 

See  Conversion.    2. 

EQUITABLE  TITLE— Legal  Estate— Conveyance.]  Upon  a  sale  under 
the  order  of  the  Court,  the  purchaser  will  not  be  compelled  to  accept  an 
equitable  title  without  the  legal  estate  being  got  in,  except,  perhaps, 
in  a  case  where  a  dry  legal  estate  is  outstanding  in  an  infant. 

Freeland  v.  Pearson        246 

EVIDENCE — Be  hem  esse — Administration  suit ..       421 

See  Evidence  de  bene  esse. 
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EVIDENCE — Presumption  of  death  within  seven  years    ..         ..         ..       498 

See  Presumption  of  Death. 

EVIDENCE  DE  BENE  ESSE— Practice—Administration  Suit— Second 
Suit  by  a  Claimant  to  have  Evidence  taken  de  bene  esse — Examina- 
tion and  Cross-examination  of  Witness — Application  to  have  de  bene 
esse  Evidence  read  in  Administration  Suit  refused.]  Where  a  bill 
had  been  filed  to  administer  the  real  and  personal  estate  of  an  intes- 
tate, the  object  being  to  ascertain  his  co-heirs  and  next  of  kin,  and 
after  decree  made,  but  before  it  was  drawn  up,  a  person  claiming  to 
be  a  co-heir  and  one  of  the  next  of  kin,  not  a  party  to  the  first  suit, 
had  filed  a  bill  against  all  the  parties  to  the  first  suit  also  praying  ad- 
ministration, with  the  object  of  having  the  evidence  of  a  witness  taken 
de  bene  esse,  and  the  witness  had  been  examined  and  cross-examined — 
an  application  that  the  evidence  taken  de  bene  esse  in  the  second  suit 
might  be  read  in  the  first  suit  was  refused* 

Hillv.  Hibbit        421 

EXECUTOR— Executorship  account  at  bank— Devastavit — Mortgage  to 

bonk        28G 

See  Executorship  Account. 

EXECUTORSHIP  ACCOUNT— Administrat ion— Mortgage  to  Bank.'] 
A.  being  indebted  at  his  death  to  a  bank  for  a  sum,  as  a  security  for 
which  he  had  deposited  with  them  the  title  deeds  of  an  estate,  by  his 
will  empowered  his  executors  to  charge  his  real  estates  in  aid  of  his 
personal  estate.  His  widow  and  sole  executrix  was  allowed  by  the 
bank  to  draw  upon  "ASs  Executorship  Account,'  and  had  deposited 
the  title  deeds  of  part  of  Ah  real  estate  as  a  security  for  the  increased 
amount  due  to  the  bank  and  future  advances.  The  moneys  were 
drawn  out  from  time  to  time  in  small  sums,  and  applied  by  the  widow 
for  her  own  personal  expenses  and  in  carrying  on  Ah  farm,  as  well  as 
in  payment  of  his  debts  :— 

Held,  that,  in  the  absence  of  any  notice  to  the  bank  that  A.'s  widow 
was  tommitting  a  breach  of  trust  in  applying  the  money  for  her  own 
purposes,  they  were  entitled  in  a  suit  for  administering  Ah  estate  to 
prove  as  creditors  for  the  amount  of  their  advances  on  the  executorship 
account  secured  by  the  deposit  of  title  deeds  made  by  AJs  widow. 

Farhall  v.  Farhall        ..         ..         ..         ..         ..         ..       28'J 

EXONERATION — Mortgaged  estates — Two  estates  subject  to  same  mort- 

gage  ■•         ••         ■•         *•         ••         ••         *•         ••         ••       od 

See  Mortgage  of  Two  Estates. 

FIRM  OF  SOLICITORS— Solicitor  and  Client— Liability  of  innocent 
Members  of  the  Firm — Misappropriation.']  Money  received  by  one 
member  of  a  firm  of  solicitors  in  the  course  of  the  management  and 
settlement  of  the  affaire  of  a  client  of  the  firm,  is  money  paid  to  the 
firm  in  the  course  of  their  professional  business ;  and,  consequently, 
the  members  of  the  firm  are  liable  to  make  good  any  loss  occasioned 
by  the  negligence  or  dishonesty  of  their  partner  by  whom  such  money 
was  received. 

Earl  op  Dundosald  v.  Mabterhak       ..         ..         ..         ..       504: 

FOREIGN  LAW— Act  of  Limitations  for  India 302 

See  Limitations,  Act  of,  fob  India. 

FORFEITURE  OF  SHARES—  Company— Bill  to  cancel  Forfeiture— 
Bill  by  Shareholder  on  behalf  °f  himself  and  all  other  Shareholders — 
Tender  under  Protest— Pleading — Separate  Answers.]  A  shareholder 
in  a  company  may  file  a  bill  on  behalf  of  himself  and  all  other  share- 
holders to  annul  the  forfeiture  of  his  shares. 

2X2  2 
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A  shareholder  in  a  company  formed  for  working  certain  patents 
owed  £40  to  the  company  in  respect  of  calls  on  his  shares.  He  sent 
a  cheque  for  that  amount  to  the  secretary,  along  with  a  letter,  which 
began  thus : — u  Herewith  I  forward  a  cheque  for  £40,  being  the  amount 
of  the  call  made  upon  me  for  twenty  shares  which  I  hold  in  the  com- 
pany." Then  followed  a  protest  against  the  payment,  on  the  ground, 
amongst  others,  that  certain  patents  which  had  been  sold  to  the  com- 
pany were  invalid;  and  the  letter  concluded  in  these  terms: — "I 
request  that  you  will  enter  this  my  protest  in  the  records  of  the  com- 
pany, and  further,  that  this  money  be  held  in  trust  by  the  directors 
(each  of  whom  I  shall  hold  responsible  for  repayment  of  the  same) 
until  the  question  of  the  vendors'  patent  rights  has  been  settled  " : — 

Held,  that  this  was  a  good  tender  of  payment ;  and  that  the  con- 
cluding words  of  the  letter  imposed  no  obligation  or  liability  on  the 
directors. 

Swenyv.  Smith 324 

FRAUD — Solicitor  misapplying  money       ».  ..  ..  ..  ..       504 

See  Firm  of  Solicitors. 

FRAUDULENT  CONVEYANCE— 13  Eliz.  c.  5— Setting  aside  Convey- 
ance at  Suit  of  Creditor — Form  of  Decree — Frame  of  Suit."]  In  order 
to  entitle  a  creditor  of  a  living  debtor  to  set  aside  a  fraudulent  con- 
veyance under  the  13  Eliz.  c.  5,  it  is  not  necessary  that  the  creditor 
should  have  any  lien  or  charging  order  on  the  property  comprised  in 
the  conveyance ;  but  in  the  absence  of  such  lien  tne  Court  will  not 
apply  the  property  in  satisfaction  of  the  creditor's  claim. 

Semite,  a  bill  to  set  aside  such  a  conveyance  ought  to  be  on  behalf 
of  all  the  creditors  of  the  debtor. 

Reese  River  Silver  Mixing  Company  v.  Atwell       ..         ..      347 

2.  — ^— — 13  Eliz.  c.  5 — Subsequent  Creditors.'] 

A  trader,  by  a  post-nuptial  settlement,  settled  all  his  property  of  every 
description,  both  present  and  future,  upon  trust  for  his  wife  for  her 
ueparate  use  for  life,  remainder  for  himself  for  life,  remainder  for  his 
children,  reserving  the  control  of  his  stock  in  trade  to  himself.  Five 
years  later  he  became  bankrupt : — 

Held,  at  the  suit  of  his  assignees,  that  the  settlement  was  void 
under  13  Elia.  c.  5,  although  it  did  not  appear  that  A.  was  indebted 
at  the  time  of  its  execution,  except  on  mortgages  of  part  of  the 
settled  property,  which  had  since  been  satisfied. 

Ware  v.  Gardner  ..         ..         ..         ..         ..         ..         ..      317 

FREE  SCHOOL— Scheme— Capitation  fees— Selection  for  proficiency   ..       353 
See  Grammar  School. 

FREEHOLD  GROUND  RENTS—  Trustee— Power  to  invest  in  Land.] 
Trustees  having  power  to  invest  money  in  the  purchase  of  lands  or 
hereditaments  in  fee  simple  in  possession,  may  invest  in  the  purchase 
of  freehold  ground  rents. 

In  re  Peyton's  Settlement  Trust        4C3 

FUTURE  PROPERTY— What  constitutes— Covenant  to  settle  ..         ..      231 
See  Covenant  to  settle. 


GIFT — Original  or  substitutional — Gift  to  unborn  person  with  remainders 
over  • .  ••  ..  ••  ..  *•  •  •  ••  •• 

See  Unborn  Issue. 

GIFT  OF  "OTHER  PROPERTY"—  WiU—  Construction—  General  Gift 
of  Property — Beat  Estate.]  A  specific  devise  of  real  estate  was  followed 
by  a  devise  and  bequest  of  all  the  testator's  other  property  whatso- 
ever and  wheresoever  to  trustees  upon  trusts  which  were  expressed 
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in  terms  more  appropriate  to  personalty  than  to  realty.  The  testator 
was  not,  at  the  date  of  his  will,  entitled  to  any  real  estate  other  than 
that  specifically  devised,  but  he  subsequently  became  entitled  to  real 
estate  of  great  value  :— 

Held,  that  such  subsequently  acquired  real  estate  passed  by  the  will 

Coord  v.  Hclderness  (20  Beav.  147)  distinguished. 
Lloyd  v.  Lloyd      ..         ..         ..         ..         ..         ..         ..      458 

GIFT  TO  *  CHILDREN  THEN  LIVING  OB  THEIR  HEIRS"  — 
41  Heirs n — Next  of  Kin  wlten  ascertained.]  A  testator,  by  his  will, 
directed  that  a  sum  of  stock  should  after  the  death  of  his  wife  be 
divided  among  his  "  children  then  living,  or  their  heirs."  Two  of  the 
children  were  dead  at  the  date  of  the  will ;  three  survived  the  testator 
and  died  in  the  lifetime  of  his  wife ;  and  two  survived  her : — 

Held,  (1),  that  the  "  heirs "  of  the  children  who  predeceased  the 
wife  (including  the  two  who  were  dead  at  the  date  of  the  will)  were 
entitled  to  share  in  the  fund  along  with  the  children  who  survived 
her ;  (2),  that  by  "  heirs "  were  meant  the  statutory  next  of  kin  of 
the  children ;  (3),  that  such  next  of  kin  were  to  be  ascertained,  in  the 
case  of  the  children  who  survived  the  testator,  at  the  time  of  the  death 
of  each  child ;  but  in  the  case  of  the  children  who  predeceased  the 
testator,  at  the  time  of  the  testator's  death. 

Hamilton  v.  MiUs  (29  Beav.  193)  distinguished. 
In  re  Philpb'  Will.  ..         ..  ..       151 

GIFT  TO  CHILDREN  WITH  BENEFIT  OF  SURVIVORSHIP  -Will 
— Construction— Gift  to  A.  for  Life  with  Remainder  to  his  Children, 
to  be  paid  at  Twenty-one,  "  with  Benefit  of  Survivorship.™]  A  tes- 
tator gave  a  fund  to  trustees  upon  trust  to  pay  the  income  to  A. 
during  his  life,  and  after  the  decease  of  A.  leaving  issue,  upon  trust 
to  pay,  apply,  assign,  and  transfer  both  principal  and  interest  to  and 
amongst  all  and  every  the  child  and  children  of  A.,  equally  to  be 
divided  between  them,  and  if  but  one,  then  to  such  only  child,  to  be 
paid  to  them,  if  sons,  at  twenty-one,  and  if  daughters  at  that  age  or 
marriage,  "  with  benefit  of  survivorship ;"  and  in  case  there  should  be 
no  child  or  children  of  A.  at  the  time  of  his  death,  or  if  all  and  every 
such  child  or  children  should  die  before  attaining  twenty-one  or  mar- 
riage, then  over.  A.  had  eight  children,  of  whom  three  died  infants 
in  their  father's  lifetime,  two  attained  twenty-one  and  died  in  his  life- 
time, and  three  attained  twenty-one  and  survived  him  :— 

Held,  that  the  two  children  who  attained  twenty-one  and  died  in 
their  father's  lifetime  took  vested  interests,  and  that  their  represen- 
tatives were  entitled  to  share  in  the  fund  along  with  the  children  who 
survived  their  father. 

If  Donald  v.  Bryce  (16  Beav.  581),  and  Daniel  v.  Gossct  (19  Beav. 
478)  questioned. 

Corxeck  v.  Wadxax         ..         ..  ..  80 

GIFT  TO  SURVIVORS  OR  SURVIVOR— Death  htfore  Tenant  for  Life 
— Divesting  Clause.]  Bequest  to  A.  B.  for  life,  and  after  her  decease 
to  eight  persons  in  equal  shares,  their  interests  therein  to  be  vested 
from  the  time  of  the  testator's  decease ;  and  in  case  of  the  death  of  any 
of  the  eight  legatees  before  the  tenant  for  life,  the  share  or  shares  of 
him,  her,  or  them  so  dying  to  be  paid  to  the  survivors  or  survivor 
equally.  The  eight  residuary  legatees  survived  the  testator,  but  al 
died  before  the  tenant  for  life : — 

Held,  that  survivorship  was  to  be  referred  to  the  death  of  the  tenant 
for  life ;  and  that  as  none  of  the  residuary  legatees  survived  her,  the 
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divesting  clause  had  no  operation,  and  each  of  the  residuary  legatees 
took  his  original  gift. 

Crowder  v.  Stone  (3  Kuss.  217)  questioned. 
Marriott  v.  Abell  47S 

GIFT  TO  WIFE  FOR  HERSELF  AND  CHILDREN—  Will—  Con- 
struction—Gift  of  Personalty  to  Wife  absolutely  «for  the  benefit  of 
herself  and  Children"— Joint  Tenancy — Beversionary  Interest — Non- 
severance  by  marriage  of  female  joint-tenant,'}  Testator,  by  will,  gave 
all  his  estate  (which  consisted  wholly  of  personalty,  or  of  real  estate 
distributable  as  personalty)  to  his  wife  absolutely,  "for  the  benefit  of 
herself  and  children ;"  and  appointed  her  executrix  of  his  wilL  He 
left  his  wife  and  six  children  surviving.  The  widow  proved  the  will, 
and  died.  During  her  lifetime  one  of  the  children,  a  daughter,  mar- 
ried and  died  :— 

Held,  that  the  children  took  as  joint  tenants,  and,  serhble,  that  the 
wife  took  only  an  estate  for  life : 

Held,  farther,  that  the  daughter  did  not,  by  her  marriage,  sever  the 
joint  tenancy. 

ABM8TBONO  V.  ARMSTRONG  ..  51ft 

GRAMMAR  SQROOL—Chartiy— Education— Clothing— Selection  for 
Proficiency — Capitation  Fees.']  A  charity  was  founded  in  1626  for 
the  purpose  of  clothing  eight  poor  boys  of  the  town  of  E.t  and  causing 
them  "to  be  put  to  some  petty  school  to  the  end  they  might  learn  to 
read  English,  and  there  to  be  so  kept  until  they  should  attain  the 
age  of  thirteen  years,  thereby  to  keep  them  from  idle  and  vagrant 
courses,  and  also  instruct  them  in  some  part  of  God's  true  religion  * : — 

Held,  that  the  primary  object  of  the  charity  was  the  education  of 
very  poor  persons. 

The  income  of  the  charity  having  greatly  increased,  a  scheme  was 
sanctioned  containing  the  following  provisions: — 

The  establishment  of  an  elementary  school  confined  to  the  sons  of 
inhabitants  of  E.t  and  of  .a  superior  school  not  confined  to  the  sons  of 
inhabitants  of  E. 

The  payment  of  capitation  fees  by  boys  attending  both  schools. 

The  gratuitous  education  of  a  certain  number  of  boys  in  both 
schools,  those  in  the  superior  school  to  be  selected  by  competitive  ex- 
amination, those  in  the  lower  school  for  proficiency,  or  good  conduct, 
or  for  poverty,  at  the  option  of  the  trustees. 

An  allowance  of  clothing  for  twenty  boys  attending  the  lower  school, 
to  be  selected  for  merit,  regular  attendance,  or  good  conduct,  or  fur 
poverty,  at  the  option  of  the  trustees. 

In  re  Latymeb's  Charity ..         ..      353 

GUARANTEE— Account  at  bankers— Creditors'  deed— Dividend  for  full 

amount     ..         ..         ••         ..         ..         ..         ..         ..         •.      1"9 

See  Creditor  holding  Security. 

GUARDIAN — Infant  shipowner — Power  to  sell  or  mortgage       ..         ..       95 
See  Infant  Shipowner. 

HEIR— Ex  parte  maternu 250 

See  Descent  ex  paste  Materka. 

HEIR-AT-LAW— Costs  of  administration  suit — Descended  or  devised 

estate       " 414 

See  Costs  of  Administration  Suit.    2. 


Lapsed  devise — Construction  of  I«ooke  King's  Act 


25 


See  Locke  King'*  Act. 
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u  HEIRS  "—Gift  of  stock  to  "  children  or  their  heirs  "  read  «  next  of  kin  "      151 
See  Gift  to  "  Children  then  liyino  ob  theib  Heirs." 

HUSBAND  AND  WIFE— Appointment  by  wife  to  executors— Fund  con- 
verted  into  her  general  personal  estate— Rights  of  husband  as  admini- 
strator      ..  ..         ..  ..         ..         ,.         ..  ..  ..       310 

See  Appointment  by  Mabbibd  Woman. 


See  Covenant  to  settle. 


Covenant  to  settle  future  property         ..  ..       231 


Election  by  husband  administrator  of  his  wife  201 


See  Election  dt  Administrator. 


Infant  married  woman — Petition  for  settlement   ••     484 


See  Infant  Married  Woman. 


Power  of  appointment  by  wife — Failure  of  aj> 
-Electi 


pointment  by  subsequent  event — Election       ..         ..  ..         ..       215 

See  Will  of  Married  Woman. 


Process  of  contempt  against  wife  for  breach  of 


injunction — Separate  appearance  of  wife  ..         ..         ..  2  54 1  263 

See  Contempt,  Process  of.    1, 2. 

Separate  estate— Liability  of  wife— Calls  ..         16 


See  Separate  Estatb. 


See  Separation  Dbbd.    1. 


Separation  deed — Condonation  of  adultery       ..       185 


See  Separation  Deed.    2. 


Separation  deed — No  separation  taking  place    ..       S43 


Wife's  chose  in  action — Judicial  separation       ..       228 


See  Chose  in  Action  of  Wife. 


ILLEGITIMATE  CHILDREN—  Will— Designate  Person*.]  An  illegi- 
timate child,  or  illegitimate  children  in  ewe  as  a  class,  may  take  under 
a  gift  to  a  child  or  children  as  a  class,  if  it  appears  certainly  from  the 
context,  or  proper  evidence,  that  they  are  the  persons  meant  by  the 
word  u  child  "  or  "  children." 

But  illegitimate  children  unbegotten  at  the  time  of  the  testator's 
death  cannot  under  any  circumstances  be  entitled  under  such  a  de- 
scription. 

Observations  on  Pratt  v.  Maihew  (22  Beav.  328),  Beacheroft  v. 
Beacheroft  (1  Madd.  430),  and  other  cases.4, 

Holt  v.  Sindrey :         ..         ..       170 


Bequest  to  A.t  by  Iter  Maiden  Name,  and 


Jier  two  youngest  Daughters.]    Illegitimate  children  of  an  unmarried 
sister  of  the  testator  described  in  the  will  by  her  maiden  name : — 

Held,  entitled  to  shares  in  a  legacy  to  her  "  and  her  two  youngest 
daughters." 

Savage  v.  Robertson        176 

IMPLICATION— Reservation  of  right  of  way        427 

See  Wat  of  Necessity. 

INDIAN  LAW— Act  of  Limitations  302 

See  Limitations,  Act  of,  fob  India. 

INFANT — Married  woman — Petition  for  settlement  ..  ..       484 

See  Infant  Married  Woman. 
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INFANT  MARRIED  WOMAN— Petition  for  SetiUment—Vb  <fe  19  Vict, 
c.  43.]  Upon  tbe  Petition,  by  next  friend,  of  an  infant  married 
woman,  not  a  ward  of  Court,  for  a  settlement  of  her  property : — 

Held,  that  the  Court  has  no  power  over  the  property  of  an  infant, 
not  being  a  ward  of  Court,  who  marries  after  attaining  the  age  at 
which  she  is  capable  of  contracting  marriage ;  and  that  no  jurisdiction 
is  in  such  a  case  conferred  by  the  Act  18  &  19  Vict.  c.  43. 

In  re  Potteb  484 

INFANT  SHIPOWNER— Merchant  Shipping  Act  (17  <fc  18  Vict,  c  104), 
s.  99 — Guardian  of  Infant  Shipowner — Power  to  sell  or  mortgage.] 
The  guardian  of  a  registered  infant  owner  of  a  ship,  has  no  power 
under  the  Merchant  Shipping  Act,  s.  99,  to  sell  or  mortgage  the  ship 
on  behalf  of  the  infant. 

Michael  v.  Fripp  ,.         ..         ..         ..  ..         ..         ..        95 

INFORMATION— Public  and  private  injury         377 

See  Riparian  Owners.  . 

INJUNCTION — Exercising  power  of  appointment  to  defeat  creditors     ..       391 
See  Appointment  to  defeat  Creditors. 

Injury  to  reputation — Damage  to  property  ..         ..       488 


See  Injury  to  Reputation. 


Sale  of  spirituous  liquors     ..  ..  ..         ..         ..       523 

See  Covenant  not  to  sell  Spirituous  Liquors. 

8oit  for  divorce — Condonation  of  adultery  ..         ..       185 

See  Separation  Deed.    1. 

INJURY  TO  REPUTATION— Injunction— Damage  to  Propeity.]  The 
Court  has  jurisdiction  to  restrain  the  publication  of  any  document 
tending  to  the  destruction  of  property,  whether  consisting  of  money 
or  of  professional  reputation  by  which  property  is  acquired. 

The  publication  of  a  notice  stating  that  the  Plaintiff  was  a  partner 
in  a  bankrupt  firm  restrained. 

Dixon  v.  Holden 488 

INSOLVENCY — Securities  for  bills  of  exchauge— Company — Ex  parte 

Waring  (19  Ves.  345) *      ..  201,449 

See  Securities  for  Bills  of  Exchange.    1,  2. 

i 

INTENTION  to  execute  power        220 

See  Defective  Execution.    2. 

INTEREST— Bankers'  balance— Compound  interest        542 

See  Bankers'  Commission. 


Surety  for — Release  of  ..         ..         ••         ..         ..  ..         28 

See  Release  of  Surety. 

INVESTMENT— Power  of— Freehold  ground-rents  463 

See  Freehold  Ground-bents. 

"  ISSUE  "  restricted  to  children        472 

See  *'  Issue  *  bead  "  Children." 

« ISSUE  *  READ  u  CHILDREN  "— "  Leaving  Issue  n  read  "  Having  liad 
Issue*']  A  testator  gave  the  residue  of  his  estate  to  trustees  to  invest 
and  pay  one-fourth  of  the  income  to  each  of  his  four  sisters  for  life,  and 
when  and  so  soon  as  any  of  them  should  die£  "  without  leaving  issue," 
then  he  directed  that  the  share  in  the  trust  moneys  of  her  or  them  so 
dying  "  without  issue"  should  be  divisible  among  his  surviving  sisters, 
and  the  issue  of  any  who  might  then  be  dead,  in  equal  shares,  but  such 
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issue  to  take  only  their  respective  "  parent's  "  share ;  and  when  and 
so  soon  as  any  of  his  sisters  should  die  and  "  leave  issue,"  then  upon 
trust  to  call  in  the  share  of  her  or  them  so  dying  "  leaving  issue,*'  and 
pay  the  same  unto  such  respective  issue,  if  more  than  one  "child," 
equally : — 

Heidi  that  "  issue "  here  meant  "  children,"  and  that  "  leaving 
issue  "  meant  "  having  had  issue." 

One  of  the  testator's  sisters  died,  having  had  two  children,  one  of 
whom  survived  her  mother,  and  the  other  died  in  her  mother's  life- 
time, leaving  a  family  :— 

Held,  that  a  moiety  of  her  mother's  share  vested  in  the  daughter  who 
died  in  her  lifetime,  and  consequently  passed  to  her  family. 

Sheffield  v.  Kennett  (27  Beav.  207 ;  4  De  G.  &  J.  693)  observed 
upon. 

Bbyden  v.  Willbtt  472 

JOINT  TENANCY— Gift  to  wife  for  herself  and  children  —  Severance 

by  marriage         ..         ••  ..         ..  ..  ..  ..  ..       518 

See  Gift  to  Wife  for  Herself  akd  Children. 

JUDICIAL  SEPARATION— Wife's  chose  in  action         228 

See  Chose  in  Action  of  Wife. 

JURISDICTION— Injunction— Injury  to  reputation         488 

See  Injubt  to  Reputation. 


Rol^s  Act— Partition  suit 296 


See  Partition  Suit.    1. 


Roll's  Act— Title  to  land ..         ..       197 

See  Rolt's  Act. 

LACHES — Misrepresentation  in  prospectus  ..  ..  ..         ..       154 

See  MlSBEftENTATION  IN  PROSPECTUS. 

LANDS  CLAUSES  ACT,  ss.   10,   11— Sale  in  consideration  of  rent- 
charge       ..         ..         ..         ..         ..         ..         ••         ..  409, 439 

See  Vendob's  Lien  against  Railway  Company.    1,  2. 


-,  ss.  70,  74 — Petition  for  investment  of  money — 


Tenant  for  life  and  remainderman — Service — Costs    ..  ..  ..       322 

See  Costs  undeb  Lands  Clauses  Act. 


-,  ss.  70,  74 — Tenant  for  life  and  remainderman 


— Improved  value  ..         ..  ..  ..         ..         ..         72 

See  Compensation  undeb  Lands  Clauses  Act. 


-,  s.  92 — Counter  notice  to  take  whole  of  pre- 


mises— Form  of  order       ..  ..  ..  ..         ••         ..  ••     546 

See  Pabt  of  Piece  of  Land. 

LEASE — Forfeiture  of— Mortgagor  and  mortgagee  399 

See  Sub-Mortgage. 

"  LEAVING  ISSUE  "  READ  "  HAVING  HAD  ISSUE  »        ..         . .       472 
See  "  Issue,"  bead  "  Childben." 

LEGAL  ESTATE  outstanding— Vendor  and  purchaser— Sale  by  Court         246 
See  Equitable  Title. 

LESSEE— Covenant  by  grantor  of  the  reversion — Constructive  notice    ..       523 
See  Covenant  not  to  sell  Spirituous  Liquors. 

LEX  FORI  AND  LEX  LOCI— Act  of  Limitations  for  India    ..         ..       302 
See  Limitations,  Act  of,  for  India. 
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LIABILITY— Bankrupt  shareholder— Future  calls 
See  Bankrupt  Shareholder. 


See  Separate  Estate. 


rAGE 


Married  woman — Savings  of  separate  estate — Calls    ..         ..        16 


Solicitor  for  partner — Misapplication  of  money  ..         ..      504 

See  Firm  of  Solicitors. 

LIEN — Creditor  setting  aside  voluntary  conveyance — Form  of  decree     ..      347 
See  Fraudulent  Conveyance.    1. 


o 


—  Solicitor — Property  recovered  in  suit — Foreclosure   .         ..         ..        8 
See  Solicitor's  Lien. 

LIFE  ASSURANCE— Suicide,  Condition  against— Exception  of  bona  fide 
Interests  in  other  Persons — Assignment  to  Assurance  Company .]  An 
assurance  company  advanced  money  to  W.  on  a  mortgage  of  real  secu- 
rity, and  on  bis  effecting  a  policy  on  his  life  in  their  office  for  the 
amount  of  the  loan,  which  was  deposited  with  the  company  as  collateral 
security.  The  policy  contained  a  condition  that  if  the  assured  died  by 
his  own  hands,  by  the  hands  of  justice,  or  by  duelling,  the  policy 
should  be  void,  except  to  the  extent  of  any  bond  fide  interest  therein 
which  at  the  time  of  such  death  should  be  vested  in  any  other  person 
or  persons  for  a  sufficient  pecuniary  or  other  consideration.  W.  com- 
mitted suicide  under  temporary  insanity  while  the  policy  was  in  the 
hands  of  the  company : — 

Held,  that  the  company  and  the  assured  stood  in  the  same  position 
as  if  the  policy  had  been  mortgaged  to  any  third  person ;  that  the 
company  came  within  the  exception  in  the  condition ;  and  therefore 
that  the  policy  was  valid  to  the  extent  of  the  mortgage  debt  due  to 
them  at  the  death  of  the  insured. 

White  v.  British  Empire  Mutual  Life  Assurance  Com- 

PANi       ..  ••  ..  ..  ••  .*  •«  ■■        OvT 

LIMITATIONS,  ACT  OF,  FOR  INDIA— {No.  Jir..  of  1859)— Foreign 
Law — Lex  Loci  or  Lex  Fori — Claim  in  respect  of  immoveable  Pro- 
perty— Tenancy  in  Common — Common  Agent — Presumed  Grant — 
Legal  Ouster.']  Tenants  in  common  of  house  property  in  Calcutta, 
under  the  will  of  a  testator  who  died  in  1808,  became,  in  1825,  reduced 
to  two.  The  property  had  all  along  been  considered  as  leasehold,  in 
which  view  one  of  the  surviving  co-tenants  would,  in  the  events  that 
had  happened,  be  entitled  to  five-ninths  and  the  other  to  four-ninths 
of  the  property  ;  and  the  rents  had  been  received  by  a  common  agent, 
and  shared  accordingly.  In  1827  the  supposed  owner  of  the  four- 
ninths  settled  her  share,  describing  it  as  a  moiety.  This  description 
was,  nevertheless,  treated  as  an  error,  and  the  rents  were  continued  to 
be  received  as  before,  and  to  be  shared  in  the  same  proportions,  until 
1864,  when  it  was  discovered  that  the  property  was  freehold,  upon  which 
I  footing  the  supposed  owner  of  the  five-ninths  would  really  be  entitled 
to  four-fifths,  and  the  supposed  owner  of  the  four-ninths  to  one-fifth 
only. 

In  1859  an  Act  of  Limitations  for  India  was  passed,  which  pro- 
vides that  no  suit  for  the  recovery  of  immoveable  property  shall  be 
maintained  in  any  Court  within  the  British  territories  in  India  unless 
the  same,  if  instituted  after  two  years  from  the  passing  of  the  Act,  be 
instituted  within  twelve  years  from  the  time  when  the  cause  of  action 
arose. 

The  property  having  been  sold,  and  the  proceeds  paid  into  Court, 
the  owner  of  the  three-fourths  claimed,  upon  Petition,  to  be  entitled  to 

[       that  proportion  of  the  fund :— 


INDEX.  587 

PAGE 

Held  that,  under  the  English  law,  the  Court  would,  after  so*  long  a 
possession  and  user,  have  presumed  a  grant : 

Eddy  further,  that  under  the  same  law  the  Court  would  have  held 
the  settlement  in  1827  by  one  of  the  co-tenants  to  have  been  a  legal 
ouster  of  the  other : 

Ee\d%  further,  that  the  case  was  governed  by  Indian  law;  that 
under  the  provisions  of  the  Act  of  the  Indian  Legislature  the  claim  of 
the  Petitioner  had  become  barred,  and  that  he  was  entitled  to  five- 
ninths  only  of  the  fund. 

In  re  Peat's  Trusts  802 

LIS  PENDENS — Suit  to  restrain  from  exercising  power  of  appointment      891 
See  Appointment  to  defeat  Creditors. 

LOCKE  KING'S  ACT  (17  <fe  18  Vict.  c.  l\Z)—WiUr-Lapsed  Devise— 
Descent  Cast— Mortgage  Debt-— Amendment  Act  (30  <fc  31  Vict.  c.  69).] 
A  heir-at-law  and  customary  heir  of  a  testator,  taking  by  descent  an 
estate  which  has  been  the  subject  of  a  lapsed  devise  in  the  will  is  not 
a  person  claiming  "  under  or  by  virtue  of  a  will "  within  the  meaning 
of  the  proviso  contained  in  the  17  &  18  Vict.  c.  113,  s.  1. 

Nelson  v.  Page      ..         ..        25 

IX)NDON  (CITY)  IMPROVEMENT  ACT,  1847 23G 

See  Compensation  undeb  London  (City)  Improvement  Act. 

LONG  ANNUITIES— Public  funds  and  Government  securities   ..         ..       455 
See  Conversion.    2.  * 

MAIDEN  NAME — Bequest  to  children  of  unmarried  woman      ..         ..       170 
See  Illegitimate  Children.    2. 

MARRIAGE  OP  JOINT  TENANT— Severance 518 

See  Gift  to  Wife  fob  Herself  and  Children. 

MARRIAGE  SETTLEMENT— Covenant  to  settle  future  property         ..       231 
See  Covenant  to  settle. 

MARRIED  WOMAN — Appointment  by — Conversion  of  fund  into  her 

personal  estate      ..  ..         ..       310 

See  Appointment  by  Married  Woman. 

MARRIED  WOMAN'S  chose  in  action— Judicial  separation        ..  ..       228 

See  Chose  in  Action  of  Wife. 

MEMORANDUM— Signing— Contributory— Paid  up  and  ordinary  shares        11 
See  Subscriber  of  Memorandum. 

MERCHANT  SHIPPING  ACT  (17  &  18  Vict.  c.  104),  s.  93      . .         . .        95 
See  Infant  Shipowner. 

MISREPRESENTATION  IN  PROSPECTUS  —  Laches  —  Company- 
Shareholder — Suppressio  vert — Payments  by  Promoter  to  Directors.] 
A  company  was  formed  for  the  purpose  of  making  and  working  a  rail- 
way in  Switzerland  under  a  concession  vested  in  E.,  a  contractor,  and 
transferred  by  him  to  the  company  under  an  agreement  bv  whioh  he 
obtained  the  contract  for  making  the  line,  the  terms  of  the  contract 
being  stated  in  the  articles  of  association.  Before  the  formation  of  the 
company  H.  agreed  to  give  &,  who  afterwards  became  the  chairman  of 
the  board  of  directors,  £2000  worth  of  paid-up  shares,  and  after  tho 
company  was  formed  he  paid  the  deposit  and  allotment  moneys  on  the 
shares  taken  by  8.  and  several  other  directors,  and  gave  to  C.  and  IK, 
who  afterwards  became  directors,  bills  for  £10,000,  in  consideration  of 
their  procuring  a  credit  company  to  bring  out  the  company.    The 
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Policy  of  assurance — Void  by  suicide — Mortgage  to  insurance 


See  Deposit  of  Deeds. 

Sub-mortgage — Claim  by  sub-mortgagee  against  mortgagor's 


FAGS 


directors  issued  a  prospectus,  which  contained  no  misrepresentations, 
but  did  not  mention  the  transactions  between  H.  and  the  directors : — 

Held,  that  there  was  no  such  suppression  of  material  facts  in  the 
prospectus,  as  to  entitle  a  person  who  had  been  induced  by  it  to  take 
shares  in  the  company,  to  be  relieved  of  his  shares. 

Semble,  that  a  shareholder  who  institutes  a  suit  to  be  relieved  of  his 
shares  on  the  ground  of  misrepresentation  more  than  three  months 
after  he  has  discovered  the  misrepresentation,  loses  his  right  to  relief 
by  his  delay. 

Hetmaxn  r.  European  Central  Railway  Company   ..         ..       154 

MORTGAGE — Apportionment  of  mortgage  debt — Original  mortgage  and 

further  charge — Heal  and  personal  estate  ..  ..  ..  ..       501 

See  Apportionment  of  Mortgage  Debt. 

Custody  of  deeds,  right  to— Second  mortgagee       ..  ..       139 


See  Deposit  of  Deeds. 

Locke  King's  Act — Lapsed  devise — Heir-at-law     ..         ..         25 

See  Locke  King's  Act. 


office  ••         ..         ..  ..         ..         ..         ••         ..         ..       394 

See  Life  Assurance. 


Priority — Deposit  of  title  deeds — Adverse  possession  139 


estate        ••  ..  • «  ■•  « .  * .  *•  •■  ..       Ow 

See  Sub-Mortgage. 

Two  estates — Exoneration — Specific  and  residuary  devise ..       371 


See  Mortgage  of  Two  Estates. 

MORTGAGE  OF  TWO  ESTATES— Specific  Devise  of  Part  of  Mortgaged 
Estate — Exoneration  of  Mortgaged  Estate — Estate  by  Curtesy — Bank- 
ruptcy of  Husband."]  The  owner  of  two  estates  subject  to  the  same 
mortgage,  specifically  devised  one  of  them,  and  left  the  other  to  pass 
by  a  residuary  devise : — 

Held,  that  the  residuary  devise  was  specific,  and  that  the  two 
estates  must  therefore  bear  the  mortgage  debt  rateably. 

Where  a  wife's  real  estate  did  not  fall  into  possession  till  after  the 
husband's  bankruptcy  and  discharge  : — 

Held,  that  the  husband,  though  there  had  been  issue  of  the  marriage, 
had  not  at  the  time  of  his  bankruptcy  any  such  contingent  interest 
in  the  estate,  as  tenant  by  the  curtesy,  as  would  pass  to  his  assignees. 

Gibbins  v.  Eyden 371 


NAVIGABLE  RIVER— Right  to  aloeus 377 

See  Riparian  Owners. 

NEWSPAPER — Publication  of  proceedings  of  pending  suit         ..         ..    55,  n. 
See  Contempt  of  Court.    2. 

NEW  TRUSTEES— Appointment  of— Trustee  Act,  1850— Service  on 

guardian  of  infant  heir  ..         ..  ..  ..  ..         ..       323 

See  Vesting  Order. 

NEXT  OF  KIN — Election  by — Right  of  separate  election — Annuity  in 

lieu  of  dower       ..         ..  ..  ..         ..         ..  ..  ..       494 

See  Separate  Election. 
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NOTICE — Allotment  of  shares — Amalgamation  of  companies 
See  Amalgamation  of  Companies. 

■  Constructive— Covenant  by  grantor  of  reversion .. 

See  Covenant  not  to  sell  Spibttuous  Liquors. 

_— Constructive — Right  of  way  reserved  by  vendor .. 

See  Way  of  Necessity. 
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OFFICIAL  LIQUIDATOR— Bemuneration— Regulation  of  May,  1868— 
Companies  Act,  1862,  s.  93.1  1.  In  determining  the  amount  of  re- 
muneration payable  to  an  official  liquidator  under  the  winding  up  of 
a  bank  commenced  before  the  Order  of  May,  1868,  the  Court,  having 
regard  to  the  circumstances  under  which  the  bank  stopped  payment, 
and  the  amount  of  assets  and  dividends,  refused  to  allow  payment  to 
the  liquidator  upon  the  basis  of  a  percentage. 

2.  The  Court  will  not  increase  or  diminish  the  amount  of  remune- 
ration by  reason  of  profit  or  loss  having  resulted  from  the  operations 
of  the  liquidator. 

8.  Having  regard  to  the  Order  of  May,  1868,  the  remuneration  of 
the  liquidator  must  be  estimated  by  the  time  and  labour  employed  by 
himself  and  his  clerks ;  but  in  such  calculation  the  services  ot  clerks 
of  the  bank  who  have  been  employed  by  the  liquidator  and  paid  out 
of  the  assets  of  the  bank  in  liquidation,  will  not  be  included. 
In  re  Aoba  and  Mastebman*s  Bank.    Canxan's  Claim 

ORDER  OF  MAY,  1868— Remuneration  of  official  liquidator 
See  Official  Liquidator. 
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PAID-UP  SHARES— Signing  memorandum  for 11 

See  Subscriber  of  Memorandum. 

PAROL — Agreement  for  partnership  ..         ..         ..         ..       538 

See  Partnership  by  Pabol. 

PARTIAL  DISTRIBUTION  of  estate— Costs  of 430 

See  Costs  of  Administration  Suit.    1. 

PART  OF  PIECE  OF  LAND— Counter-notice  to  take  whole  of  Premises 
— Lands  Clauses  Act,  s.  92 — Further  Consideration  —  Order  com- 
pelling CorApany  to  take  Proceedings  to  ascertain  Amount  to  be  paid — 
Form  of  Order!]  Defendants,  a  railway  company,  gave  to  the  Plain- 
tiffs a  notice  to  treat  for  the  purchase  of  a  portion  of  a  piece  of  land ; 
and  the  Plaintiffs  gave  the  Defendants  a  counter-notice  to  take  the  whole. 
The  company  paid  into  Court  the  value  of  the  portion  of  the  piece  of 
land  described  in  their  notice  to  treat,  gave  to  tne  Plaintiffs  the  usual 
bond  for  the  amount,  and  went  into  possession  of  the  portion. 

In  a  suit  praying  for  a  declaration  that  the  Defendants  were  bound 
to  purchase  the  whole  of  the  premises  comprised  in  the  Plaintiffs* 
counter-notice,  and  for  an  injunction,  it  was  declared  that  the  Defen- 
dants were  so  bound ;  and  an  inquiry  was  directed  as  to  title,  reserving 
further  consideration. 

The  title  having  been  found  to  be  good,  but  the  company  not  having 
gone  into  possession  of  the  rest  of  the  premises  described  in  the  counter- 
notice,  or  taken  any  further  steps : — 

Held,  on  further  consideration,  that  the  Plaintiffs  were  entitled  to 
an  order  compelling  the  company  forthwith  to  take  all  necessary  and 
proper  proceedings,  under  the  Lands  Clauses  Act,  for  the  purpose  of 
ascertaining  the  amount  to  be  paid  by  them  to  the  Plaintiffs  as  the 
value  of  the  premises. 

Marson  v.  London,  Chatham,  and  Dover  Railway  Company      543 
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PARTITION— Agreement  for— Coats  of  carrying  it  into  effect     ..         ..       434 
Sec  Costs  of  Partition. 

Suit  for — Legal  question — Rolfs  Act  ..  ..     296,  298,  n. 


Sec  Partition  Suit.    1,  2i 


Suit  for— Sale 1,126 

See  Partition  Suit.    3,  4. 

PARTITION  SUIT— Legal  Question— BoWs  Act— Bill  retained,  with 
Liberty  to  bring  an  Action.]  Plaintiff,  claiming  to  be  legally  entitled 
to  an  undivided  share  in  a  freehold  estate,  filed  a  bill  for  partition, 
raising  the  question  of  whether,  upon  the  construction  of  the  settlor's 
will,  the  estate  passed  under  a  specific  or  under  a  residuary  devise : — 
Held,  that  the  tiourt  had  no  jurisdiction  to  try  such  a  question  in  a 
partition  suit ;  and  bill  ordered  to  be  retained  for  a  year,  with  liberty 
to  the  Plaintiff  to  bring  such  action  as  he  might  be  advised. 

Application  that  the  Defendant  might  be  put  on  terms  not  to  set  up 
the  defence  of  the  Statute  of  Limitations  refused. 

Slade  v.  Barlow 290 


Legal  Question — Bolts  Act."]    The  Court  will  refuse 


to  try  a  disputed  legal  title  in  a  partition  suit.  Whether  it  has  power 
to  do  so  under  Bolfs  Act — quaere. 

Bolton  v.  Bolton ..  298,n. 

3.  Sale— 31  <fe  32  Vict.  c.  40.]    The  4th  section  of  the 

Partition  Act,  18G8  (31  &  32  Vict.  c.  40),  is  retrospective. 

Accordingly  in  a  partition  suit  instituted  before  the  passing  of  the 
Act  by  the  owners  of  two  undivided  fourths  of  the  property  and 
praying  a  sale,  which  was  opposed  by  the  owners  of  the  remaining 
fourths : — 

Held,  that  the  onus  was  thrown  upon  the  parties  opposing,  and  in 
the  absence  of  any  sufficient  cause  shewn  against  it  a  sale  was  ordered. 

Lys  v.  Lys    ..  ■•  ..  ••  ..  ..  . .  ..      126 

4. ■ Sale—  Costs— 31  &  32  Vict.  c.  40.]    In  a  partition 

suit,  where  the  property  was  held  in  equal  shares,  the  costs  of  all  parties, 
on  a  decree  for  sale  under  31  &  32  Vict.  c.  40,  were  ordered  to  be  paid 
out  of  the  estate. 

Miller  v.  Marriott         ..         ..  ..         ..         ..         1 

PARTNERSHIP— Agreement  by  parol 538 

See  Partnership  by  Parol. 

Contract  for — Specific  performance  ..         ..         ..      112 


See  Contract  for  Partnership. 


.  Solicitor  misapplying  money       ..  ..  ..         ..      504 

See  Firm  of  Solicitors. 

PARTNERSHIP  BY  PAROL— Agreement  to  share  Profits  and  Losses 
equally —  Unequal  Advances  —  Insufficient  Assets —  Deficiency  to  be 
borne  in  equal  Shares."]  A.  and  B.  went  into  partnership  without 
written  articles ;  the  parol  agreement  between  them  being  that  profits 
should  be  shared  and  losses  borne  in  equal  shares.  A.  died,  and  on 
accounts  of  his  estate  being  taken  in  an  administration  suit,  it  was 
found  that  he  had  advanced  more  capital  than  B.9  to  the  extent  of 
£1900.    The  net  assets  of  the  partnership  were  only  £1400 : — 

Held,  that  the  deficiency  of  £500  was  a  debt  to  which  both  estates 
were  liable  to  contribute  equally. 

Nowell  v.  Nowell  ••         ••         ..         ..         ..        •• *    588 
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PAST  MEMBER— Cancellation  of  shares 129 

See  Cancellation  of  Shares. 

PETITION  FOR  SETTLEMENT— Infant  married  woman  not  a  wan!  of 

Court— 18  &  19  Vict  c.  43        484 

See  Infant  Married  Woman. 

PLEADING — Public  and  private  injury — Bill  and  information   ..         ..       377 
See  Riparian  Owners. 

Setting  aside  fraudulent  conveyance — Frame  of  suit — Bill 

on  behalf  of  all  creditors..  ..  ..         ..         ..         ..  ..       347 

See  Fraudulent  Conveyance.  1. 


Shareholder — Bill  on  behalf  of  himself  and  all  other  share- 


holders to  annul  forfeiture  of  shares      ..         ..         ..  ..         ••       324 

See  Forfeiture  of  Shares. 


■  Supplemental  bill — Alternative  relief    ..  ..         ..         42 

See  Supplemental  Bill. 

POLICY  OF  ASSURANCE— Condition  against  suicide— Mortgage  to  in- 
surance office       ••         ..         ..  ..         ..         ..         ••         ..       394 

See  Life  Assurance. 

POST-NUPTIAL  SETTLEMENT— Subsequent  creditors  ..         ..       317 

See  Fraudulent  Conveyance.    2. 

POWER — Appointment  by  married  woman  of  whole  fund  to  executors — 

Conversion  into  her  personarestate       ..         ..  ..         ••         ..       310 

See  Appointment  by  Married  Woman. 


Appointment — Defective  execution — Contract  with  railway  com- 


pany  ••'         .  •  *•  ».  . .  ..  ••  ..  . .       oo  / 

See  Defective  Execution.    1. 


Appointment — Failure  by  subsequent  event — Election — Married 


woman      ..  ..  ..  ••         ••  ..  ..  ,-.         ..       215 

See  Will  of  Married  Woman. 


Appointment  to  defeat  creditors    ..  ..  ..         ..  ..       391 

See  Appointment  to  defeat  Creditors. 

Defective  execution  when  aided  in  equity  ..         ..  220,  337 

See  Defective  Execution.    1,  2. 

Investment  in  freehold  land — Freehold  ground  rents    ..  ..       463 

See  Freehold  Ground  Rents. 

Sale — Conversion— Personal  estate  in  expectancy  ..  ••       220 

See  Conversion.    1. 

Sale — Mortgage — Guardian  of  infant  shipowner.,         ..         ..         95 
See  Infant  Shipowner.  * 

PRACTICE — Contempt — Married  woman — Breach  of  injunction ..         254,  263 
See  Contempt,  Process  of.    1,  2. 

Contempt — Order  obtained  while  in  contempt — Production  of 

documents  ..  ..         ••  ••         ••  •<         ••         ..       425 

See  Contempt,  Process  of.    3. 

Dismissal  for  want  of  prosecution — Abatement — Assignment 


pendente  life         ..  ..  ••  ..  ..  ••  ..  ••       224 

See  Dismissal  for  want  of  Prosecution. 

— —  Evidence  de  bene  esse — Administration  suit    ••         ..         ..       421 


See  Evidence  de  bene  esse. 
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PRACTICE — Husband  and  wife — Contempt  by  wife — Separate  appear- 

anoo         ••  • .  » •  » •  *.  ••  . .  . .  £04,  too 

See  Contempt,  Process  of.    1,  2. 


Lands  Clauses  Act — Petition  for  investment  of  purchase-money 


~ ~ "Oervice  ••  . •  ••  ••  , ,         . .  • .         a .         . .      o«£ 

See  Costs  under  Lands  Clauses  Act. 


Partition    suit — Legal  question — Jurisdiction  under    Bolt's 


Act  296,  298,  n. 

See  Partition  Suit.    1,  2. 

Partition  Suit— Sale— 31  &  32  Vict  c.  40 1,126 


See  Pabtition  Suit.    3,  4. 

Production  of  documents  —  Order    obtained   by   Defendant 


while  in  contempt  ..  ..         ..         ..  ..         ..         ..      425 

See  Contempt,  Process  of.    3. 

Rolfs  Act — Title  to  land — Question  between  co-Defendants  ..      197 


See  Bolt's  Act. 

Sale  by  Court — Legal  estate  outstanding        M  ..         ..      246 


See  Equitable  Title. 


Trustee  Act — Appointment  of  new  trustees — Service  on  guar- 


dian of  infant  heir  ..         ..         ..  ..  ..  ..  ..      323 

See  Vesting  Order. 

PRESUMPTION— Indian  law— Presumed  j?rant 302 

See  Limitations,  Act  of,  fob  India. 

.  PRESUMPTION  OF  DEATH  —  Presumption  of  Death  at  particular 
Period  within  Seven  Years — Evidence  of  Death."]  A  person  who  was 
entitled  to  the  dividends  on  stock  payable  in  April  and  October,  applied 
for  his  dividends  in  April,  I860,  and  was  last  seen  in  August  in  the 
same  year,  when  he  was  in  a  very  bad  state  of  health.  He  never  ap- 
plied for  his  half-yearly  dividends  in  the  ensuing  October.  It  ap- 
peared that  he  was  of  very  dissolute  habits,  and  chiefly  depended  on 
the  dividends  for  his  maintenance.  The  question  being  whether  he 
died  before  November,  1860 : — 

Held,  that  not  having  applied  for  the  dividends  due  to  him  in  October, 
1860,  and  having  regard  to  the  state  of  his  health  when  last  seen,  the 
presumption  must  be  that  he  died  before  November,  1860. 

In  re  Beasney*s  Trusts ..         ..      498 

PRINCIPAL  AND  SURETY  —  Release  of  surety— Surety  for  interest 

only  28 

See  Release  of  Surety. 

PRIORITY  OF  MORTGAGES— Second  mortgagee  without  notice- 
Deposit  of  deeds  ..         ..         ..  ..         139 

See  Deposit  of  Deeds. 

PRODUCTION  OF  DOCUMENTS— Order  obtained  by  Defendant  while 

in  contempt         ..  ••         ••         ..  ..  ••         ..  ••      425 

See  Contempt,  Process  of.    3. 

PROMOTION  MONEY— Re-payment  of,  in  winding-up  ..  ..      442 

See  Unauthorized  Payment  by  Directors.    2. 

PROPERTY— Gift  of— Passing  real  estate 458 

See  Gift  of  m  other  Property.** 

PROSPECTUS— Misrepresentation  in         154 

See  Misrepresentation  in  Prospectus. 
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PUBLIC  AND  PRIVATE  IN  JURY— Obstructing  river 377 

See  Riparian  Owners. 

PUBLIC  FUNDS  and  Government  securities — Long  annuities    ..  ..       455 

See  Conversion.    2. 

PUBLICATION— Date  of— Registration  of  copyright 270 

See  Registration  of  Copteight. 

PUBLICATION  OP  PROCEEDINGS— Contempt  of  Court        ..         49,  55,  n. 
See  Contempt  of  Court.     1,  2. 

RAILWAY  COMPANY,  Contract  for  sale  to— Defective  execution  of 

power  of  appointment  aided  in  equity  ..         ..         ..         ..  337 

See  Defective  Execution.    1. 

Taking  part  of  pieoe  of  land — Counter  notice    . .      546 

See  Past  of  Piece  of  Land. 

Vendor's  lien  against — Rent-charge  409,  439 


See  Vendor's  Lien  against  Company.    1,  2. 

REAL  AND  PERSONAL  ESTATE— Apportionment  between— Origi- 
nal mortgage  and  further  charge  ••         ..  ..  501 
See  Apportionment  of  Mortgage  Debt. 

REFRESHMENT  ROOMS  on  railway— Specific  performance  of  agree- 

mem*         ••         •■         ••         ••         .  •         ••  •»  ••  ••       a  1.0 

See  Contract  bt  Director. 

REGISTRATION  OP  COPYRIGHT— Date  qf  Publication— 5  <fe  6  Vict, 
c.  45.]  In  registering  a  copyright  in  the  registry  book  of  the  Sta- 
tioners9 Company  in  pursuance  of  the  Act  5  £  6  Vict,  c  45,  it  is  not 
sufficient  to  enter  the  month  in  which  the  first  publication  takes 
place ;  but  the  day  of  first  publication  must  be  stated. 

Mathteson  v.  Harbod       ..         ..  ..  270 

RELEASE  OP  SURETY—  Principal  and  Surety—Surety  for  Interest 
only — Release  by  Creditor,  reserving  Remedies  against  Third  Parties.'} 
In  a  mortgage  deed  a  third  party  joined  as  surety,  but  for  the  due  pay- 
ment of  interest  only,  ana  the  principal  and  surety  entered  into  a 
joint  and  several  covenant  with  the  creditor  to  pay  the  interest.  After- 
wards the  debtor  executed  a  deed  registered  under  the  Bankruptcy 
Act,  1861,  whereby  he  assigned  all  his  property  upon  trust  for  creditors, 
and  the  creditors  released  the  debtor  from  all  debts,  with  a  proviso 
that  nothing  therein  contained  should  affect  any  mortgage  held  by 
any  creditor,  or  any  right  or  remedy  which  any  creditor  might  have 
against  any  other  person  in  respect  of  any  debt  due  by  the  debtor 
either  alone  or  jointly  with  any  other  person : — 

Held,  that  the  effect  of  the  deed  was  to  give  a  qualified  release,  and 
not  to  extinguish  the  debt ;  and  that  the  remedy  of  the  creditor  against 
the  surety  for  interest,  was  not  barred. 

Green  v.  Wynn ..         ..        28 

REMOTENESS— Gift  over  after  gift  to  unborn  person  for  life     ..         . .       363 
See  Unborn  Issue. 

RENT-CHARGE  —  Railway  company  —  Sale  in  consideration  of  rent- 
charge — Vendor's  lien 409,  439 

See  Vendor's  Lien  against  Railway  Company.    1,  2. 

BEPTJTATION— Injury  to— Injunction  against 488 

See  Injury  to  Reputation. 

RIGHT  OF  WAY— Implied  reservation ..         ..       427 

See  Way  or  Necessity. 

Vol.  VII.  2  r 
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RIPARIAN  OWNERS— Tidal  Navigate  Biver— Private  and  Public 
Injury,']  An  information  and  bill  was  filed  by  the  Plaintiff,  a  ripa- 
rian proprietor  on  a  tidal  navigable  river,  to  restrain  the  Defend- 
ant, an  opposite  riparian  proprietor,  from  constructing  a  jetty  in  the 
alveuB  of  the  river  so  as  to  injure  the  Plaintiff's  properly  and  interfere 
with  the  navigation : — 

Held,  that  a  riparian  proprietor  had  no  greater  right  to  use  the  alvetts 
of  a  tidal  than  a  non-tidal  river,  and  that  although  the  Plaintiff  had 
proved  no  serious  injury  to  his  property,  he  was  entitled  to  an  injunc- 
tion: 

Eddy  also,  that  the  suit  being  by  information  and  bill  was  properly 
framed  in  respect  of  the  private  and  public  wrong  complained  of. 

Attornet-Gekeral  v.  Eabl  of  Lonsdale        ..         ..         ..       377 

ROLT'S  ACT  (25  &  26  Vict.  c.  42>— 7V&  to  Land— Ejectment.']  Certain 
land  in  the  possession  of  one  of  the  Defendants  having  been  injuriously 
affected  by  the  Plaintiff's  works,  the  damage  was  assessed  by  a  jury, 
but  as  the  other  Defendant  set  up  a  title  to  the  property  in  question, 
the  Plaintiffs  filed  a  bill  to  have  it  declared  whicn  of  the  Defendants 
was  entitled  to  the  compensation  awarded  :— 

Held,  that  the  question  of  title  to  the  money  being  only  incidental 
to  the  title  to  the  land,  the  case  did  not  come  within  Sir  John  Bolt's 
Act,  and  that  the  Defendant  in  possession  had  a  right  to  put  the  other 
Defendant  to  prove  his  title  in  an  action  of  ejectment. 

Metropolitan  Board  op  Works  v.  Sant     * 197 


_____ _  Partition  suit — Jurisdiction  ..         ..  296,  298,  n. 

See  Partition  Suit.    1,  2. 

SALARY — Colonial  Agent  of  Company  —  Shareholder — Agreement  that 
Call  Money  thould  be  debited  in  Agency  Account — Continued  Employ- 
ment after  Liquidation — Set-off — Salary.]  By  an  agreement  between 
a  limited  trading  company  and  their  agent  in  a  British  colony,  it  was 
provided  that  the  salary  of  the  agent  was  to  be  £750  a  year  for  a  period 
of  five  years  from  the  day  of  his  arrival  in  the  colony ;  and  in  addition 
he  was  to  be  allowed  certain  commissions  on  remittances  in  money  or 
produce  which  should  be  made  by  him  to  England.  The  agent  was 
to  pay  up  at  once  £2  per  share  on  fifty  shares  of  £100  each,  which  he 
had  been  required  to  take  in  the  company,  and  the  company  agreed 
from  time  to  time  to  place  £8  per  share,  as  well  as  all  other  sums  that 
might  become  due  from  the  agent,  to  his  debit  on  account  of  the  calls 
to  be  made  on  the  shares. 

Whether  such  an  agreement  could  be  lawfully  made  by  a  company 
with  one  of  its  shareholders,  quxre. 

The  agent  arrived  at  the  colony  in  December,  1865,  and  commenced 
business.  In  March,  1867,  a  voluntary  winding  up  of  the  company 
was  ordered  to  be  continued  under  supervision,  and  in  January,  1868, 
the  agent's  services  were  put  an  end  to,  under  a  power  of  attorney 
from  the  company  and  the  liquidators,  upon  certain  terms  of  compro- 
mise then  agreed  to  :— 

Held,  independently  of  the  agreement,  that  the  liquidators  having, 
in  the  course  of  their  continued  employment  of  the  agent,  become  in- 
debted to  him,  and  having  entered  into  the  compromise,  were  not 
entitled  to  enforce  against  him  the  payment  of  a  call  made  in  the 
winding  up  without  bringing  the  debt  into  account : 

Held,  further,  following  YeUandTe  Caee  (Law  Rep.  4  Eq.  350),  that 
the  agent  was  entitled  to  his  full  salary  to  the  end  of  the  five  years. 

In  re  London  and  Colonial  Company.    Ex  parte  Clark       ..      550 
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SALE  BY  COURT— Legal  estate— Conveyance 246 

See  Equitable  Title. 


Partition  suit ..   1,126 

See  Pabtition  Suit.    3, 4. 

SAVINGS  OF  SEPARATE  ESTATE 16 

See  Separate  Estate. 

SCHEME — Free  school — Clothing — Capitation  fees — Selection  for  profi- 

ciency       ••         ••  ••  ••  ••  • .         •*  . .         •  *       ooo 

See  Grammar  School. 

SCHOOL — Scheme  for  charity  school  ..  ..       353 

See  Grammar  School. 

SECURITIES  FOR  BILLS  OF  EXCHANGE— Bankruptcy— Remit- 
tance* sent  by  corresponding  Firm  to  cover  Acceptances — Bankruptcy 
of  both  Firms — Ex  parte  Waring."]  By  a  written  agreement*  B.L.  ds 
Co.,  of  Barbados,  were  in  the  habit  of  buying  sugar  and  consigning  it 
to  W.  B.  ds  Co.,  of  London,  paying  for  it  in  drafts  upon  W.  ft.  ds  Go., 
indorsed  over  to  the  planters.  By  an  unwritten  agreement  or  custom, 
B.  L.  ds  Co.  were  also  in  the  habit  of  drawing  bills  upon  W.  B.  A  Co., 
and  selling  the  drafts  to  bankers  and  others,  and  then  of  buying  bills 
and  remitting  them  to  Jjondon  to  keep  W.  B.  ds  Co.  in  funds  to  meet 
their  acceptances  of  the  drafts  so  drawn  upon  them,  the  amounts  being 
carried  into  general  account.  W.  B.  ds  Co.  stopped  payment.  At  the 
time,  undue  acceptances  of  theirs  were  running  to  the  extent  of  about 
£25,000.  Upon  the  news  arriving  in  Barbados,  B.  L.  A  Co.  also 
stopped  payment,  and  were  made  insolvent  according  to  the  law  of 
the  island.  After  the  stoppage  of  the  London  firm,  drafts  arrived  in 
London  for  acceptance  to  the  amount  of  about  £16,000,  which  were  dis- 
honoured ;  and  remittances  arrived  to  the  amount  of  nearly  £12,000. 
IP.  B.  ds  Co.  were  afterwards  made  bankrupt : — 

Held,  that  there  was  no  specific  appropriation  of  the  remittances  to 
cover  the  drafts  sent  home  by  the  same  mails  for  acceptance : 

Held,  further,  that  the  remittances  must  be  carried  into  general  ac- 
count between  the  firms  ;  and  that  so  far  as  they  were  in  specie,  or  to 
be  treated  as  in  specie,  at  the  time  of  the  bankruptcy  the  principle  of 
Ex  parte  Waring  (19  Yea.  345)  and  Powhs  v.  Hargreaves  (3  D.  M. 
&  G.  430)  must  apply. 

Tbimixoham  v.  Maud  ..         ..  201 

2.  ■ Company  in  Liquidation 

— Insolvency  of  Drawer  and  Acceptor — Deposit  of  Securities  —  Ex 
parte  Waring.]  L.  deposited  certain  securities  with  a  company  upon 
an  agreement  that  the  company  might  sell  them  and  apply  the  pro- 
ceeds in  reimbursing  themselves  any  money  owing  by  L.  to  them. 
Subsequently  the  company  accepted  bills  for  Lis  accommodation. 
Afterwards,  before  the  bills  were  paid,  the  company  went  into  liqui- 
dation, and  L.  made  an  assignment  for  the  benefit  of  his  creditors. 
The  only  liability  of  L.  to  the  company  was  in  respect  of  these 
bills:— 

Jleld,  that  Ex  parte  Waring  (19  Yes.  345)  did  not  apply,  and  that 
neither  the  bill  holders  nor  L.  were  entitled  to  have  the  proceeds  of 
the  sale  of  the  securities  applied  in  payment  of  the  bills. 

In  re  New  Zealand  Banking  Corporation.     Lkvi  &  Co/s 

V  ASK  ,«  ..  ..  ..  ••  ••  ••  ••  ^x» 
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SEPARATE  ELECTION— Bight  of  in  several  Next  of  Kin— Adminis- 
trator—Annuity  in  lieu  of  Dower.]  A  testator,  by  his  will,  made  various 
bequests  in  favour  of  bis  wife,  including  some  property  to  which  she 
was  entitled  in  her  own  right,  and  he  also  gave  ber  an  annuity,  charged 
on  specified  real  estate,  in  lieu  of  dower  ana  free-bench.  The  wife  sur- 
vived ber  husband,  and  during  her  life  received  the  benefits  given  her 
by  the  will,  but  never  elected  whether  to  take  under  or  against  the 
will,  and  died  intestate,  leaving  four  next  of  kin,  three  of  whom 
elected  to  take  under  the  will,  while  the  fourth,  who  was  her  admi- 
nistrator, elected  to  take  against  it : — 

Htla\  that  each  of  the  next  of  kin  had  a  separate  right  of  election, 
that  neither  the  election  of  the  majority  nor  that  of  the  heir  and 
administrator  bound  the  others,  and  that  in  taking  the  accounts  on 
such  election  the  annuity  specifically  charged  in  lieu  of  dower  must  be 
brought  into  account,  credit  being  given  for  the  due  proportion  of 
dower. 

Fytchk  v.  Fttche 494 

SEPARATE  ESTATE— Liability  of  Married  Woman — 8avinge  from 
Separate  Estate— Calls  on  Shares.']  One  of  two  trustees  of  a  marriage 
settlement,  under  which  the  wife  took  a  separate  estate  for  life  without 
power  of  anticipation,  having  shares  in  a  bank  vested  in  him  upon  the 
trusts  of  the  settlement,  obtained  an  allotment  of  new  shares  at  the 
request  of  the  wife,  and  upon  the  faith  of  her  representation  that  the 
purchase-money  should  be  paid  out  of  certain  savings  of  her  separate 
estate.  The  bank  failed,  and  calls  were  made  upon  the  trustee,  who 
filed  a  bill  to  enforce  repayment  out  of  the  wife's  savings  :— 

Held,  that  the  savings  of  the  wife's  separate  estate  were  liable  to 
indemnify  the  trustee  against  all  calls  and  liabilities  incurred  on  her 
behalf  in  respect  of  the  shares: 

Held,  also,  that  money  arising  from  savings  of  separate  estate  which 
had  been  invested  by  the  wife  in  the  names  of  the  trustees  of  the 
settlement  without  any  intimation  that  it  was  to  be  held  on  the  trusts 
of  the  settlement,  was  liable  to  indemnify  the  trustee  of  the  shares. 

BUTLKB  V.  CUMFBTOK  ..  16 

SEPARATION  DEED— Injunction— Suit  in  Divorce  Court—Condona- 
tion of  Adultery.]  Upon  motion  by  a  wife  for  an  injunction  to  restrain 
her  husband  from  proceeding  in  the  Divorce  Court  to  obtain  a  dissolu- 
tion of  marriage,  on  the  ground  of  a  contract  by  the  Defendant  to  con- 
done all  former  causes  of  complaint,  and  not  to  take  legal  proceedings 
in  respect  thereof: — 

Held,  that  as  the  contract  might  be  set  up  by  way  of  defence  in  the 
Divorce  Court,  and  as  it  was  executed  by  the  husband  in  ignorance  of 
the  fact  that  his  wife  had  committed  adultery,  and  on  her  positive 
assertion  of  innocence,  this  Court  would  not  interfere  to  stay  proceed- 
ings in  the  Divorce  Court. 

Bbowk  v.  Brown     ..         ..         ..         ..         ..         ..         ..       185 

& ■      No  Separation  taking  place.]    By  a  deed,  which 

recited  that  B.  and  his  wife  had  agreed  to  live  apart  from  each  other 
during  the  remainder  of  their  lives  "  upon  the  terms  and  conditions 
thereinafter  contained,"  B.  covenanted  with  trustees  to  allow  his  wife 
to  live  separate,  and  settled  a  sum  of  money  upon  trust  for  his  wife 
for  her  life,  and  for  their  children  after  her  death,  with  a  proviso  that 
if  B.  and  his  wife  should  afterwards  agree  by  writing  under  their 
hands,  attested  by  two  witnesses,  to  cohabit  together,  the  income  of 
the  trust  fund  should  be  paid  to  B.  during  such  cohabitation,  and 
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the  trustees  covenanted  to  indemnify  B.  against  his  wife's  acts  and 
engagements. 
No  separation  took  place  between  B.  and  his  wife : — 
Held,  that  the  deed  was  a  separation  deed,  and  not  a  voluntary- 
settlement,  and  that  as  no  separation  took  place,  it  was  wholly  void. 

BiNDLEY.  V.  MuLLONEY  343 

SERVICE — Trustee  Act — Appointment  of  new  trustees — Guardian  of 

infant  heir  323 

See  Vesting  Obdkb.  ' 

SET-OFF— Winding  up— Galls  against  salary  of  colonial  agent    . .         ..       550 
See  Salary. 

SET-OFF  IN  WINDING  UP—  CaUs  in  Winding-up  against  Debenture 
— Assignment — Rights  of  Assignee — Companies  Act,  1862,  s.  75.] 
After  a  company  has  commenced  to  be  wound  up,  a  shareholder  can 
assign  a  debt  due  to  him  by  the  company  only  subject  to  a  right  of  set- 
off by  the  company  of  all  calls  which  may  be  made  subsequently  to 
the  assignment  and  previously  to  the  payment  of  the  debt 

A  company  commenced  to  be  wound  up  in  December,  1866.  On 
the  1st  of  March  following  a  shareholder  assigned  five  debentures  of 
the  company,  and  notice  of  the  assignment  was  given  to  the  liquidator 
on  the  same  day.  In  June,  1867,  and  February,  1868,  calls  were 
made  en  the  assignor  for  amounts  exceeding  what  was  due  on  the 
debentures : — 

Held,  that  the  calls  not  having  been  paid,  the  assignee  was  not  en- 
titled to  prove  against  the  company  on  the  debentures. 

OrisselTs  Case  (Law  Rep.  1  Ch.  628)  commented  on. 
In  re  China  Steamship  Company.    Ex  parte  Mackenzie       ..      -40 

SETTLED  EST  ATE— Proceeds  of  sale  of  timber— Apportionment         . .       461 
See  Apportionment — Tenant  fob  Life  and  Remainderman. 

SETTLEMENT  BT  COURT— Infant  married  woman  not  a  ward  of  Court      484 
See  Infant  Mabbied  Woman. 

SHARE  OP  PARTNERSHIP  ASSETS— Parol  agreement  . .         . .       638 

See  Pabtnebsbxp  by  Parol. 

SHIP — Arrival  at  port  of  call  64 

See  Stoppage  in  Transitu. 


• Power  of  sale — Guardian  of  infant  shipowner  ..         ..         05 

See  Infant  Shipowner. 

SOLICITOR — Contempt  of  Court— Publication  of  proceedings  pendente  lite        49 
See  Contempt  of  Court.    1. 

Liability  of  firm  for  money  received  by  one  ..         ..       504 


See  Firm  of  Solicitors. 


Lien — Property  recovered  in  suit — Defendant  in  foreclosure 


BUI  w  ••  ••  ••  ••  ••  •  •  ••  ••  ••  0O 

See  Solicitor's  Lien. 

SOLICITOR'S  HEN— Solicitor  and  Client— Defendant  to  Foreclosure  Suit 
— Charge  for  Costs— 2Z  <ft  24  Vict.  c.  127,  t.  28.]  &  and  D.  were  re- 
spectively entitled  to  one-third  and  two-thirds  of  a  moiety  of  certain 
real  estates  subject  to  mortgages  thereon.  8.  was  also  entitled  to  a 
charge  on  the  other  moiety  in  respect  of  certain  judgment  debts  due 
to  nun.  8.  filed  a  bill  for  redemption  and  foreclosure,  to  which  D.  was 
a  Defendant.  A  decree  was  made  whereby  it  was  declared  that  certain 
sums  ought  to  be  charged  on  the  moiety  of  S.  and  D.   Upon  an  appeal 
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by  Z>«,  the  decree  was  varied  in  his  favour ;  and  he  was  also  successful 
in  resisting  claims  of  S.  in  working  out  the  decree.  Before  the  general 
certificate  in  the  suit  was  made,  D.  became  bankrupt,  and  his  solicitors 
presented  a  Petition  praying  for  a  declaration  that  they  were  entitled 
to  a  charge  on  his  estate  and  interest  for  the  amount  of  their  costs,  and 
for  a  sale  of  such  estate  and  interest,  and  application  of  the  proceeds  of 
sale  in  payment  of  the  costs : — 

Held,  that  the  estate  and  interest  of  D.  was  property  preserved  in 
the  suit  within  the  meaning  of  23  &  24  Vict  c  127,  s.  28 ;  and  that 
the  Petitioners  were  entitled  to  a  charge  and  sale  as  prayed  for. 

SCHOLEFIELD  V.  IiOCKWOOD 83 

SPECIFIC  DEVISE— Two  mortgaged  estates— Specific  and  residuary 

devise— Exoneration       ..  ..  371 

See  Mortgage  of  Two  Estates. 

SPECIFIC  DEVISEE,  and  heir-at-law— Costs  of  administration  suit    . .         414 
See  Costs  of  Administration  Suit.    2. 

SPECIFIC  PERFORMANCE— Contract  by  director  with  company      . .         116 
See  Contract  by  Director. 


Contract  for  partnership    ..         *..         ..       IV. 


See  Contract  for  Partnership. 

STATUTES : 

4  &  5  Will.  4,  c.  22        4G1 

See  Apportionment — Tenant  for  Life  and  Remainderman. 

5  &  6  Vict  c.  45 270 

See  Registration  of  Copyright. 

8  Vict,  c  18,  83.  10, 11 409,  439 

See  Vendor's  Lien  against  Railway  Company.    1,  2. 

-,ss.  70,  74 322 


See  Costs  under  Lands  Clauses  Act. 


t 


2 


See  Compensation  under  Lands  Clauses  Act. 


",  8.  %J£i  . .  ..  ••  •  •  •  •  ulv 


See  Part  of  Piece  of  Land. 

15  &  16  Vict.  c.  86,  s.  53  42 

See  Supplemental  Bill. 

17  A  18  Vict  c.  104 95 

See  Infant  Shipowner. 

•■■ «^^^»»^.~— — »_  e.  xxo,  s.  j.  .<  •«  ••  «rti 

See  Locke  King's  Act. 

18  &  19  Vict,  c  43         184 

See  Infant  Married  Woman. 

20  &  21  Vict  c.  85,  s.  25  228 

See  Chose  in  Action  of  Wife. 

23  &  24  Vict  c  127,  s.  28         £3 

See  Solicitor's  Lien. 

24  &  25  Vict  c  134,  s.  154   3 

See  Bankrupt  Shareholder. 

,  s.  197        267 


See  Trustee  of  Creditors'  Deed. 
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STATUTES  (continued):— 

26  A  26  Vict.  c.  42        29G,  298,  n. 

See  Pabtition  Suit.    1,  2. 

26  &  26  Vict  c.  89,  s.  75  240 

See  Set-off  ik  Windixg-up. 


-,  88*  ii)|   4  f       .  ■  ••  ••  ••  •  •  •  •  O 


See  Bankrupt  Shareholder. 


*•     D«     t/O  m  •  •  m  a  •  p  •  ••  •  •  J.  V/a* 


/See  Official  Liquidator. 

31  &  32  Vict.  c.  40        1,120 

5w  Pabtition  Suit.    3,  4. 

STOPPAGE  IN  TRANSITU—  Car^o  a7jipp«J  for  Account  and  Risk  of 
Consignee — Arrival  of  Ship  at  Port  of  Call  for  Orders — Constructive 
Delivery. ~\  A,  a  merchant  at  Bahia,  shipped  at  Bahia  a  cargo  of  sugar 
by  the  order  and  at  the  risk  of  Bn  of  Glasgow,  in  a  ship  chartered  by  A. 
The  charterparty  provided,  that  the  ship  should  proceed  "  either  direct 
or  vid  Falmouth,  Caves,  or  Queenstown,  for  orders  to  a  port  in  the 
United  Kingdom,  or  to  a  port  on  the  continent  (between  certain  limits), 
and  deliver  the  cargo  in  conformity  with  the  bill  of  lading.9  The  bill 
of  lading  stated  that  the  ship  was  *  bound  for  Falmouth,  Cowes,  or 
Queenstown  for  orders,"  and  that  the  cargo  was  to  be  delivered  "  unto 
order  or  its  assigns."  A.  sent  to  B.  the  charterparty,  the  bills  of  lading, 
indorsed  to  u  B.  or  order,"  and  the  invoice,  which  stated  that  the  cargo 
was  shipped,  M  for  the  account  and  risk  of  B.9  for  Falmouth,  Cowes,  or 
Queenstown  for  orders  and  a  market" 

The  ship  arrived  at  Falmouth,  and  the  master,  in  pursuance  of 
written  instructions  from  A.,  announced  its  arrival  to  AJs  agents  in 
London,  and  asked  them  for  orders.  The  agents  applied  to  B.  for 
instructions  as  to  the  destination  of  the  ship ;  but  before  any  instruc- 
tions were  given  B.  became  insolvent,  and  thereupon  A.'s  agents 
stopped  the  cargo : — 

Held,  that  the  cargo  had  not  been  constructively  delivered  to  2?., 
that  the  transitus  was  not  over,  and  that  the  stoppage  was  valid. 

Fbasbb  v.  Wrrr      ..         ..         ..         ..         ..         ..         ..         64 

SUB-MORTGAGE— Mortgage  of  Lease— Disclaimer— Forfeiture  of  Lease 
— Claim  of  Sub-Mortgagee  against  the  Mortgagors  Estate."]  B.,  the 
owner  of  a  lease  of  a  house,  assigned  it  to  D.  for  the  residue  of  the 
term  by  way  of  mortgage  to  secure  £3000  and  interest.  2).  sub-mort- 
gaged the  debt,  and  assigned  the  house  for  the  residue  of  the  term,  less 
three  days,  to  E.,  to  secure  £1200  and  interest.  B.  died,  and  in  an 
administration  suit  against  his  executors,  D.  and  Et  brought  in  a  claim 
for  £3000.  2?.'«  executors  assigned  their  equity  of  redemption  to  D. 
D.  further  sub-mortgaged  the  debt,  and  assigned  the  house  for  the 
residue  of  the  term,  less  three  days,  to  L.,  to  secure  £1000  and  in- 
terest. 2).,  by  registered  deed,  assigned  all  his  estate  to  trustees 
for  the  benefit  of  creditors.  E.  filed  a  bill  against  D.'s  trustees  and 
L,  for  foreclosure ;  B.'s  executors  not  being  parties.  2>.'s  trustees  dis- 
claimed by  answer,  and  L.  was  foreclosed.  E.t  who  had  been  paying 
the  ground  rent  for  some  years,  at  length  ceased,  and  the  original 
lessors  entered : — 

Held,  that  2?.- was  entitled  to  prove  against  B.'s  estate,  which  was 
insufficient,  for  the  whole  sum  of  £3000 ;  but  that  he  was  not  to 
receive  more  than  the  amount  due  to  him  for  principal,  interest,  and 
costs  on  the  £1200  mortgage  debt 
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Held,  also,  that  the  disclaimer  by  D.'t  trustees  extended  only  to 
matters  in  issue  in  the  suit,  and  did  not  operate  so  as  to  enlarge  the 
estate  of  the  Plaintiff. 

In  re  Bubrell.    Bureell  v.  Smith        ..         ..         ..         ..       399 

SUBSCRIBER  OF  MEMORANDUM  —  Contributory  —  Signing  Memo- 
randum  for  Paid-up  Shares — Companies  Act,  1862,  s.  14.]  B.  sub- 
scribed the  memorandum  of  association  of  a  company  for  450  ordinary 
shares  and  138  paid-up  shares : — 

Held,  that  he  was  a  contributory  in  respect  of  the  450  shares,  but 
not  of  the  138  paid-up  shares.  * 

SemUe,  the  decision  would  have  been  otherwise  if  he  had  subscribed 
for  138  paid-up  shares  only. 

In  re  South  of  France  Company.    Babon  de  Beville's  Case         11 

SUBSTITUTED  OR  ORIGINAL  GIFT— Gift  over  after  gift  to  unborn 

issue  for  life        ..         ..         ..         ..         ..         ..         ..         ..       363 

See  Unborn  Issue. 

SUICIDE — Condition  in  policy  of  assurance  ..  ..       394 

See  Life  Assurance. 

SUPERVISION  ORDERr-Superseded  by  compulsory  winding-up        ..         76 
See  Voluntary  Winding-up. 

SUPPLEMENTAL  BILL— Supplemental  Statement— Amendment  —  15 
A  16  Vict.  c.  86,  s.  53—  Cons.  Ord.  xxxiu  Bute  2  —  Alternative 
Belie/.]  Plaintiff  filed  a  bill,  alleging  that  whilst  suffering  from 
bodily  infirmity  she  executed,  in  favour  of  the  Defendant,  a  deed  of 
which  she  had  no  copy,  and  which  the  Defendant  refused  to  produce, 
and  praying  that  it  might  be  delivered  up  to  her  to  be  cancelled. 
She  then  filed  a  second  bill  stating  the  above  facts,  and  that  she  had 
since  obtained  inspection  of  the  deed,  and,  finding  that  it  contained  a 
power  of  new  appointment  in  her,  had  made  an  appointment  under  it 
to  herself  absolutely ;  also  that  the  Defendant,  by  his  answer  in  the 
former  suit,  claimed  to  hold  the  deed  as  trustee,  and  praying  that,  in 
case  it  should  appear  to  the  Court  on  the  hearing  of  the  former  suit 
that  the  deed  ought  not  to  be  declared  void  as  thereby  prayed,  it 
might  be  declared  that  the  Plaintiff  was  entitled  to  the  possession  of 
it,  and  that  it  might  be  ordered  to  be  delivered  up  to  her ;  also,  that 
the  second  suit  might  be  heard  with,  and  might,  "  so  far  as  necessary 
or  proper,"  be  treated  as  supplemental  to  the  former. 
Demurrer  to  the  second  bill  overruled. 
Foulkes  v.  Davdss ..        42 

SUPPRESSIO  VERI— Misrepresentation  in  prospectus 154 

See  Misrepresentation  in  Prospectus. 

SURETY— Qualified  release  of— Surety  for  interest  only 28 

See  Release  of  Surety. 

SURVIVORSHIP— Oift  to  children  at  twenty-one  with  benefit  of  sur- 
vivorship ..         ..         ..         ••         ••         ..         ••         ••         ..        80 

See  Gift  to  Children  with  Benefit  of  Survivorship. 

Gift  to  survivors  or  survivor — Tenant  for  life  ..       478 

See  Gift  to  Survivors  ob  Survivor. 

TAXATION  OF  COSTS—  Three  Counsel]  The  costs  of  a-third  counsel 
allowed  where  the  junior  counsel  who  bad  drawn  the  answer  and  con- 
ducted the  cause  was  called  within  the  Bar  before  the  hearing. 

Hobble?  v.  Cox      ..         ..         464 
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TENANCY  IN  COMMON— Indian  law    ..         .. 302 

See  Limitations,  Act  of,  fob  India. 

TENANT  FOR  LIFE  AND  REMAINDERMAN— Compensation  under 

Lands  Clauses  Act — Improved  value    ..         ••         ..  ..  ..         72 

See  Compensation  under  Lands  Clauses  Act. 


Timber — Apportion- 


ment of  income  of  proceeds        ..         ..  ..  ..         ..         ••       461 

See  Apportionment — Tenant  fob  Life  and  Remainderman. 

TENDER  OF  PAYMENT— Calls— Payment  under  protest— Forfeiture 

oi  snares   *•  ••  ••  « .  ••  ••  ••  * .  • .       o^4 

See  Forfeiture  of  Shares, 

TESTAMENTARY  MEMORANDUM— Intention  to  execute  power  — 

Non-execution     ..         ..  ..  ..  ••         ..         v         ..       220 

See  Defective  Execution.    2. 

TIDAL  RIVER— Right  to  alueus 377 

See  Riparian  Owners. 

TIMBER — Proceeds  of  sale  of— Settled  estate — Apportionment  of  income      461 
See  Apportionment — Tenant  fob  Life  and  Remainderman. 

TITLE  TO  LAND— Jurisdiction  under  Rolfs  Act  197 

See  Rolt'b  Act. 

TONTINE  DEBENTURES— Marriage  settlement  231 

See  Covenant  to  settle. 

TRANSFER  OF  SHARES— Transfer  to  a  limited  Company— Power  to 
hold  Shares  in  another  Company — Ultrb  Vires — Contributory^]  -  A 
banking  company  (A.),  unauthorized  to  accept  as  security  shares  in  a 
public  company  except  by  a  transfer  to  a  third  person,  took  a  transfer 
of  shares  in  a  banking  corporation  (B.)  in  which  they  were  named  as 
transferees.  This  was  executed  not  under  seal  but  by  the  signature 
of  the  manager,  pursuant  to  a  resolution  of  the  board.  The  banking 
company  (A.)  dealt  with  such  shares  as  their  property  and  received 
dividends  in  respect  of  some  of  them  :— 

Held,  that  company  A.  were  properly  placed  on  the  list  as  contri- 
butories  of  the  banking  corporation  (B.) 

In  re  Asiatic  Banking  Corporation.    Royal  Bank  of  India's 

vjASE  •*  «.  ••  ••  ».  ■•  ••  ••  vl 

TRUSTEE— Breach  of  trust— Trustee  mixing  trust  property  with  his  own      466 
See  Trustee  mixing  Tbust  Pbopebty. 


Costs  under  Trustee  Relief  Act — Excessive  costs       ..  ..       194 


See  Trustee  Relief  Act. 


Creditors' deed — Right  to  sue  ..  ..  ..  .....       267 


See  Trustee  of  Creditors'  Deed. 

Power  of — Investment  in  freehold  land — Freehold  ground 


rents         • .         ••  ••  ••  ■■  •  •  ..  *•       40o 

See  Freehold  Ground  Rents. 

TRUSTEE  ACT— Service  of  Petition  for  vesting  order 823 

See  Vesting  Order. 

TRUSTEE  OF  CREDITORS'  DEED— Bankruptcy  Act,  1861,  s.  197— 
Bight  of  Trustee  to  sue  —  Authority  to  file  BUI— Solicitor— Costs.] 
The  trustee  of  a  creditors'  deed  in  the  form  given  in  Schedule  D.  to 
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the  Bankruptcy  Act,  1861,  can  sue  in  his  own  name  to  enforce  a  con- 
tract with  the  debtor,  and  if  the  debtor  is  joined  as  co-Plaintiff  in  such 
a  suit,  he  is  entitled  to  have  his  name  struck  out,  with  costs  against 
the  solicitor,  though  he  may  have  given  a  general  authority  to  take  all 
steps  necessary  to  enforce  the  contract. 

Fenton  v.  Queen's  Ferry  Wire  Rope  Company        ..   267 

TRUSTEE  MIXING  TRUST  PROPERTY— Lessor,  Trustee,  and  Mort- 
gagee—Destruction of  Trust  Property  by  mixing  of  Trust  Property 
with  Trustee'*  own.]  A.,  who  was  one  of  the  trustees  under  a  set- 
tlement, demised  a  house  of  which  he  was  lessee  to  S.,  who*  covenanted 
to  repair.  8.  afterwards,  out  of  a  loan,  made  with  the  consent  of  the 
cestui  que  trust,  of  a  part  of  the  trust  funds,  purchased  from  A.  the 
furniture  in  the  house,  and  executed  a  mortgage  of  the  underlease, 
and  a  bill  of  sale  of  the  furniture,  to  the  trustees.  &  having  made 
default  in  payment  of  principal  and  interest,  A.  re-entered,  and  sub- 
sequently assigned,  for  a  premium  and  for  an  annual  rent,  the  residue 
of  the  term  vested  in  him  of  the  house  to  F.,  who  purchased  the  fur* 
nitnre,  and  also  paid  a  sum  towards  the  repairs.  A.  invested  a  sum 
to  make  good  the  principal  trust  fund,  but  refused  to  pay  the  interest 
which  had  accrued  due  from  & 

Held,  that  A.  had,  by  his  conduct,  mixed  the  trust  funds ;  and  that 
the  interest  must  be  paid  out  of  the  sum  received  by  him  from  F.  for 
repairs. 

Cook  v.  Addison 466 

TRUSTEE  RELIEF  ACT—  Payment  into  Court— Deduction  for  Costs.'] 
Where  a  trustee  pays  money  into  Court  under  the  Trustee  Belief  Act, 
and  has  incurred  costs  which  he  claims  to  deduct  from  the  fund,  but 
which  are  disputed,  his  proper  course  is  to  pay  the  whole  fund  into 
Court  without  deducting  such  costs,  leaving  the  Court  to  decide  the 
amount  of  costs  to  which  he  is  entitled. 

Therefore,  where  a  trustee  paid  money  into  Court  after  deducting 
a  sum  for  costs  and  expenses  which  the  Court  deemed  excessive,  the 
Court,  on  bill  by  the  cestuis  que  trust,  ordered  him  to  make  good  the 
whole  of  the  trust  fund  in  Court,  and  to  pay  the  costs  of  the  suit ; 
the  trustee  to  be  allowed  such  costs  as  he  was  properly  entitled  to  when 
the  fund  in  Court  came  to  be  dealt  with. 

Beaty  v.  Cubson 194 

ULTRA  VIRfiS — Company  holding  shares  in  another  company — Con- 
tributory ••         ..         ..         ••         ..         ..         ..         ..         ••        91 

See  Transfer  of  Shares. 

UNAUTHORIZED  PAYMENT  BY  DIRECTORS—  Company— Suit  by 
Company  to  recover  from  Person  who  had  received  such  Payment.] 
The  directors  of  a  banking  company,  whose  articles  of  association  pro- 
vided that  the  directors  might,  without  any  authority  from  the  share- 
holders, "  sell  or  dispose  of  any  of  the  property  of  the  company,"  paid 
out  of  the  funds  of  the  company  £500  to  27.,  a  stockbroker,  being  the 
amount  of  the  premium  on  1000  shares  of  the  company  purchased  by 
him  in  the  market,  at  the  request  of  the  directors,  for  F.,  whom  they 
had  requested  to  join  the  board.  The  company  was  wound  up,  and 
a  suit  was  instituted  on  its  behalf  by  the  official  liquidator  against  27., 
to  which  neither  the  directors  nor  F.  were  made  parties,  to  recover 
from  him  the  £500,  on  the  ground  that  it  was  a  breach  of  trust  by  the 
directors  of  which  27.  had  notice : — 
Held,  that  as  the  whole  transaction  qpuld  not  now  be  annulled,  nor 
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the  parties  be  replaced  in  their  former  position,  such  a  suit  could  not 
be  entertained. 

London,  Hamburgh,  and  Continental  Exchange  Bank  v, 

XX  Ext  BY    ••      ••      ■•      ••      * .      ••      ••      ••    Ov4 

2.  UNAUTHORIZED  PAYMENT  BY  DIRECTORS— Company— Pro- 
motion-money  pay  able  on  Allotment — Premature  Allotment — Payment 
to  Directors  by  Promoter  a — Costs.]  The  articles  of  association  of  a 
banking  company,  with  a  nominal  capital  of  £1,200,000  in  60,000 
shares,  of  which  the  prospectus  stated  that  the  first  issue  would  be 
80,000,  empowered  the  directors  to  commence  business  as  Boon  as  they 
should  think  fit,  notwithstanding  the  whole  capital  might  not  have 
been  subscribed  for,  and  provided  that  upon  the  first  allotment  of 
shares  £10,000  should  be  paid  to  the  promoters.  When  only  5000 
shares  had  been  subscribed  for,  and  before  the  company  was  in  a 
situation  to  commence  business,  the  directors  allotted  the  shares  and 
paid  £5000  to  the  promoters,  who  immediately  paid  to  four  of  the 
directors  £500  apiece.  The  company  having  been  ordered  to  be 
wound  up : — 

Held,  in  a  suit  by  the  official  liquidator  in  the  name  of  the  company 
against  the  directors,  to  which  the  promoters  were  not  parties,  that 
the  directors  could  not  be  charged  with  the  money  paid  to  the  pro- 
moters, but  that  each  of  the  four  directors  must  repay  to  the  company 
the  £500  received  by  him  from  the  promoters. 

Where  a  company  in  course  of  liquidation  is  ordered  to  pay  costs, 
such  costs  are  not  to  be  proved  as  a  debt  in  the  winding-up,  but  are 
payable  in  full  out  of  the  assets  of  the  company. 

Madrid  Bank  v.  Felly .,         ..       442 

UNBORN  ISSUE— Remoteness— Substitution  or  Original  Gift.]  After  a 
gift  to  an  unborn  person  for  life,  there  may  be  a  good  gift  over  if  it 
vest  within  lives  in  being  and  twenty-one  years. 

Gift  after  the  death  of  an  unborn  tenant  for  life  to  all  the  chil- 
dren of  A.  2?.,  a  living  person,  share  and  share  alike,  and  the  child  or 
children  of  such  of  the  said  children  as  shall  be  then  dead,  according 
to  the  Statute  of  Distributions  ;  but  in  case  there  shall  be  no  child  or 
grandchildren  of  the  said  A,  B.  then  living,  then  over. 

This  is  not  an  original  gift  to  the  children  of  A.  B.  vesting  at  birth, 
with  a  mere  invalid  substitutionary  gift  to  their  children ;  but  is  an 
original  gift  to  children  and  grandchildren  living  at  the  decease  of  the 
unborn  tenant  for  life,  and  therefore  too  remote,  and  void. 

The  cases  of  Ashley  v.  Ashley  (6  Sim.  358),  and  Avern  v.  Lloyd 
(Law  Rep.  5  Eq.  383),  commented  upon. 

Stuabt  v.  Cockerell  ..         ..       363 

VENDOR  AND  PURCHASER  — Sale  by  Court  — Legal  estate  out- 
standing   ..  ..  ..  ..  ..         ..  ..  ..         ..       246 

See  Equitable  Title. 


Sale  to  railway  company  in  considera- 


tion of  rent-charge — Vendor's  lien         ..  ..  ..  .,  409,439 

See  Vendor's  Lien  against  Railway  Company.    1, 2. 

VENDOR'S  LIEN  AGAINST  RAILWAY  COMPANY— Sale  in  Con- 
sideration of  Bent-charge — Lands  Clauses  Actf  ss.  10, 11— Arrears  of 
Bent-charge — No  Vendor's  Lien."]  By  an  agreement  dated  in  1851, 
a  company,  under  powers  conferred  by  the  Lands  Clauses  Act,  con- 
tracted, in  consideration  of  the  payment  of  a  yearly  rent-charge,  to 
purchase  land  for  the  construction  of  docks.    The  company  had  entered, 
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See  Fraudulent  Conveyance.    2. 
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and  completed  the  construction  of  the  docks,  but  had  not  made  any 
payment  in  respect  of  the  rent-charge  : — 

Held,  that  the  vendors  were  not  entitled  to  a  lien  for  the  unpaid 
arrears  of  the  rent-charge. 

Earl  of  Jersey  v.  Briton  Ferry  Floating  Dock  Company  ..       409 

2,  VENDOR'S  LIEN  AGAINST  RAILWAY  COMPANY— Rent-charges 
— Lands  Clauses  Act,  ss.  10, 11 — Debentures — Priority.]  The  holders 
of  rent-charges  created  by  a  railway  company  under  sects.  10  and  11  of 
the  Lands  Clauses  Act,  and  charged  on  the  undertaking  of  the  com- 
pany, have  a  first  charge  on  the  lands  of  the  company  comprised  in  the 
deeds  of  charge,  and  are  entitled  to  have  their  rent-charges  paid  out  of 
the  net  earnings  of  the  undertaking  in  priority  to  debenture  holders. 

Eyton  v.  Denbigh,  Ruthin,  and  Corwen  Railway  Company      439 

VESTING—"  Due  and  payable  "—Divesting— Provision  for  issue  ..       532 

See  u  Due  and  payable." 

Gift  to  children  at  twenty-one  with  benefit  of  survivorship    ..        80 


See  Gift  to  Children  with  Benefit  of  Survivorship. 

VESTING  ORDER— Practice— Service  —  Trustee  Act,  1850— Appoint- 
ment of  new  Trustees — Infant  Heir  of  farmer  Trustee^  Service  of  a 
Petition  for  vesting  in  newly-appointed  trustees  lands  which  had  de- 
scended to  the  infant  heir  of  the  former  sole  trustee,  upon  the  guardian 
of  the  infant  heir  is  not  necessary. 

In  re  Little  ..         ••         ••         ..         ..         ..         ..      323 

VOLUNTARY  SETTLEMENT— Bill  to  set  aside— Frame  of  suit        . .       347 
See  Fraudulent  Conveyance.    1. 


Subsequent  creditors     ••         ..         ..      317 


piace    '••  •  •  •  •  ••  •*  ••  *«  ••  ••       otcO 

See  Separation  Deed.    2. 

VOLUNTARY  WINDING-UP—  Company—  Winding-up  — Supervision 
superseded  by  Compulsory  Winding-up?]  Five  months  after  the  com- 
mencement of  the  voluntary  winding-up  of  a  company  two  Petitions 
were  presented,  the  one  for  the  continuation  of  the  voluntary  winding- 
up  under  the  supervision  of  the  Court,  the  other  for  a  compulsory 
winding-up ;  the  Court  being  of  opinion  that  the  winding-up  ought 
to  be  compulsory,  but  not  desiring  to  alter  the  date  of  its  commence- 
ment, made  an  order  on  the  first  Petition  for  the  continuation  of  the 
voluntary  winding-up  under  supervision,  and  an  order  dated  on  the 
following  day  on  the  second  Petition  for  a  compulsory  winding-up. 

In  re  United  Service  Company  ..         ••         ..         ..         ..        76 

■ 

WARING,  EX  PARTE  (19  Ves.  345)— Doctrine  of      ..         ..  201, 449 

See  Securities  for  Bills  of  Exchange.    1,  2. 

WAY  OF  NECESSITY—  Apparent  Easement  —  Implied  Reservation- 
Notice — Acquiescence.^  On  the  sale  of  land  to  a  purchaser,  who  has 
notice  that  the  adjoining  land  is  to  be  laid  out  in  building  in  a  manner 
which  will  make  a  right  of  way  over  the  purchased  land  necessary  to 
the  vendor,  such  right  of  way  is  reserved  to  the  vendor  by  implica- 
tion as  a  way  of  necessity. 

A.  purchased  from  B.  the  lease  of  a  house,  part  of  an  estate  agreed 
to  be  let  to  R.  upon  building  leases.  There  was  an  open  archway 
under  part  of  the  house,  which  was  described  as  a  "  gateway  "  in  the 
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ground  plan  of  the  house  drawn  on  the  lease,  and  which,  when  the 
buildings  on  the  estate  were  completed  in  accordance  with  the  plan 
of  the  building  agreement,  formed  the  only  means  of  access  to  a  mews 
behind  the  house.  At  the  time  of  the  purchase,  the  buildingB  not 
being  then  completed,  there  were  other  means  of  access  to  the  mews. 
The  assignment  contained  no  reservation  of  a  right  of  way,  but  the 
archway  was  used  as  an  entrance  to  the  mews  until  the  buildings  were 
completed : — 

Eeldy  that  a  right  of  way  through  the  archway  was  reserved  to  B. 
by  implication,  the  state  of  the  property  at  the  time  of  the  purchase 
being  such  as  to  put  A.  upon  inquiry,  and  fix  him  with  constructive 
notice  of  the  building  plan : 

Eddy  also,  that  A.  having  stood  by  and  allowed  B.  to  build  so  as  to 
Jeave  no  other  access  to  the  mews,  could  not  afterwards  dispute  the 
right  of  way. 

Davixs  v.  Seab        ..  ..  .. 

< 

WILL — Children  at  twenty-one — "  Benefit  of  survivorship  * 

See  Gift  to  Children  with  Benefit  of  8urviv6rship. 
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/See  Conversion.    1. 

Conversion — Public  funds  and  government  securities 
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Gift  of  "  other  property  whatsoever  and  wheresoever  " 

See  Gift  of  other  Property. 
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See  Illegitimate  Children.    1,  2. 
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See  "  Issue  m  bead  "  Chdldben.'' 
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See  Locke  Kino's  Act. 
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See  Will  of  Mamhito  Woman. 
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WILL  OF  MABRIED  WOMAN— Election— Power  of  Appointment— 
Failure  by  subsequent  Event.]  An  a  married  woman,  having  a  general 
power  of  appointment  notwithstanding  coverture  over  fund  (a),  and 
also  by  her  marriage  settlement  power  to  appoint  funds  (b)  and  (c) 
in  case  she  died  in  her  husband's  lifetime,  by  her  will,  made  in  her 
husband's  lifetime,  appointed  all  these  funds  amongst  several  persona, 
some  of  whom  were  her  next  of  kin.    By  the  death  of  her  husband  in 
her  lifetime  A.  became  absolutely  entitled  to  funds  (6)  and  (c),  but 
her  will  was  not  republished.     Probate  being  limited  to  fund  (a), 
which  was  insufficient  to  pay  the  legacies  in  full : — 
Held,  that  those  of  the  legatees  who  were  also  next  of  kin  were  not 
"  pnt  to  their  election,  but  were  entitled  both  to  their  shares  of  the  resi- 
due (as  to  which,  in  the  events  that  had  happened,  the  appointment 
had  failed),  and  also  to  proportionate  parts  of  their  legacies. 
Blaiklogk  v.  Grindlb      ..         ..  * 

WINDING-UP— Official  liquidator — Remuneration  of 

See  Official  Liquidator. 


See  Salary. 


Salary  of  colonial  agent — Set-off  .. 


Set-off—Calls  against  debenture  .. 


See  Set-off  in  Winding-up. 
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Unauthorized  payment  by  directors — Right  of  official 

liquidator  to  recover      ..         ..         ..         ..         ..  ..  334,442 


See  Unauthorized  Payment  by  Directors.    1,  2. 


Voluntary,  under  supervision,  suspended  by  compulsory 


See  Voluntary  Winding-up. 

WORDS— "  Benefit  of  survivorship  "  

See  Gift  to  Children  with  Benefit  of  Survivorship. 
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Due  and  payable  " 


See  "  Due  and  payable." 

-"Heirs"  read  "next  of  kin" 

See  Gift  to  u  Children  then  living  or  their  Heirs." 

-  "  Issue  " — "  Leaving  isBue  " 
See  "  Issue  *  read  "  Children." 

-  "  Other  property  whatsoever  and  wheresoever  " .. 
See  Gift  of  "  other  Property." 

-  "  Personal  estate  in  expectancy"  .. 
See  Conversion.    1. 

-  "  Sale  of  spirituous  liquors  " 

See  Covenant  not  to  sell  Spirituous  Liquors. 
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